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[Title  omitted.] 

1  [Endorsed:]  Filed:  Dec. 8, 1942. 

COMPLAINT  FOR  INJUNCTIVE  RELIEF 

(1)  In  the  judgment  of  the  Price  Administrator  the  defend¬ 
ant  has  engaged  in  actions  and  practices  which  constitute  a 
violation  of  Section  4  (a)  of  the  Emergency  Price  Control  Act 
of  1942  (Pub.  L.  421,  77th  Cong.,  2nd  Sess.,  C-26),  hereinafter 
called  the  Act,  in  that  it  has  violated  The  General  Maximum 
Price  Regulation,  as  amended  hereinafter  referred  to  as  the 
Regulation,  issued  pursuant  to  Section  2  (a)  of  the  Act;  and, 
therefore,  pursuant  to  Section  205  (a)  of  the  Act.  the  Price 
Administrator  brings  this  action  to  enforce  Section  4  (a)  of 
said  Act  and  the  Regulation. 

(2)  Jurisdiction  of  this  action  is  conferred  upon  the  court 
by  Section  205  (c)  of  the  Act. 

(3)  The  defendant  is  and  has  at  all  times  mentioned  herein 
been  engaged  in  the  sale  and  delivery  of  commodities  in  the 
retail  mercantile  business  within  the  District  of  Columbia 
United  States  of  America. 

(4)  Pursuant  to  the  provisions  of  Section  2  (a)  of  the  Act, 
the  Price  Administrator  published  in  the  Federal  Register  the 
General  Maximum  Price  Regulation,  effective  May  11,  1942 
(7F.R.3153). 

(5)  The  Gleneral  iMaximuin  Price  Regulation,  insofar  as 
the  same  is  material  here,  provides  in  substance: 

2  (a)  That  on  and  after  the  effective  date  of  the  Regu¬ 
lation  no  person  shall  sell  or  deliver  any  commodity  at 

a  price  higher  than  the  maximum  jirice  permitted  by  the  Reg¬ 
ulation  (Section  1499.1). 

(b)  That. the  seller's  maximum  price  for  any  commodity 
shall  be  the  highest  price  charged  by  the  seller  in  March  1942 
for  the  same  or  similar  commodity  (Section  1499.2). 

(c)  That  the  seller’s  maximum  price  for  any  commodity 
■which  cannot  be  determined  as  aforementioned  (b)  shall  be 
determined  by  dividing  the  maximum  price  of  the  commodity 
by  the  replacement  cost  of  the  commodity,  the  percentage  so 
obtained  to  be  multiplied  by  the  cost  to  him  of  the  commodity 
being  priced,  and  within  10  days  after  determining  such  max¬ 
imum  price  the  seller  shall  report  said  price  to  the  Office  of 
Price  Administration  upon  a  form  duly  filled  out  (Section 
1499.3). 


(1) 


2 


(d)  Sellers  of  commodities  subject  to  maximum  prices  shall 
preserve  for  examination  all  their  existing  records  relating  to 
the  price  which  they  charged  for  such  commodities  during 
March  1942  and  shall  prepare  on  or  before  July  1,  1942,  on  the 
basis  of  all  available  information  and  records  and  thereafter 
keep  for  examination  by  any  person  a  statement  showing  the 
highest  price  charged  during  March  1942  for  those  commodi¬ 
ties  sold  and  delivered  or  offered  for  sale  or  delivery  during 
said  month  with  an  appropriate  description  or  identification 
of  each  such  commodity  (Section  1499.11). 

3  (e)  Every  person  selling  commodities,  the  maximum 
prices  of  which  are  set  by  the  regulation,  shall  keep  rec¬ 
ords  showing  as  precisely  as  possible  the  basis  on  which  he  de¬ 
termined  the  maximum  prices  for  those  commodities  (Section 
1499.12). 

'  (f)  Every  person  offering  to  sell  cost-of-living  commodities 
at  retail  shall  plainly  mark  in  a  manner  visible  to  the  purchaser 
the  maximum  price  of  such  commodity  and  shall  designate  such 
price  as  the  maximum  or  ceiling  price  (Section  1499.13). 

(6)  Plaintiff  says  that  the  defendant  company  has  violated 
the  provisions  of  the  General  Maximum  Price  Regulation  in 
the  following  particulars,  to  wit: 

'  (a)  Defendant  has  failed,  neglected  and  refused  to  use  the 
standards  and  methods  provided  in  Sections  1499.2  and  1499.3 
of  the  Regulation  to  determine  the  maximum  prices  on  com¬ 
modities  sold  or  delivered,  or  offered  for  sale  or  delivery,  by  it 
since  May  18. 1942,  which  said  maximum  prices  so  determined 
were  in  excess  of  the  maximum  prices  permitted  by  the 
Regulation. 

(b)  Defendant  posted  as  its  maximum  prices  on  cost-of- 
living  commodities  offered  for  sale  at  retail  by  it  after  May  18, 
1942,  prices  in  excess  of  the  maximum  prices  permitted  by  the 
Regulation  (Section  1499.13). 

(c)  That  since  May  18,  1942,  the  defendant  has  sold  or  de¬ 
livered,  or  offered  for  sale  or  delivery,  commodities  subject  to 
The  General  Maximum  Price  Regulation  at  prices  in  excess  of 
the  maximum  prices  permitted  by  the  Regulation  (Section 
1499.1). 

(d)  That  the  defendant  did  not  on  or  before  July  1,  1942 
prepare  and  keep  for  examination  by  any  person  during  ordi¬ 
nary  business  hours  a  statement  in  aceordance  with  the  Regu¬ 
lation  (Section  1499.11  fbl  andb2]). 

4  (e)  That  the  defendant,  though  continuously  en¬ 
gaged  in  the  retail  sale  and  delivery  of  commodities  sub¬ 
ject  to  the  Regulation,  has  failed,  neglected  and  refused  to  keep 
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current  records  in  conformity  with  the  provisions  of  Section 
1499.12  of  said  Regulation. 

(f)  That  the  defendant,  though  continuously  engaged  in 
the  retail  sale  and  delivery  of  cost-of-living  commodities  sub¬ 
ject  to  the  Regulation,  did  not  on  or  before  July  1,  1942,  pre¬ 
pare  and  file  with  the  appropriate  War  Price  and  Rationing 
Board  a  statement,  relating  to  said  cost-of-living  commodities, 
in  conformity  with  Section  1499.13  of  said  Regulation. 

(g)  That  the  defendant,  though  continuously  engaged  in 
the  retail  sale  and  delivery  of  cost-of-living  commodities  sub¬ 
ject  to  the  Regulation,  has  failed,  refused  and  neglected  to  keep 
its  statement,  relating  to  said  cost-of-living  commodities,  up 
to  date  in  conformity  with  the  provisions  of  Section  1499.13  of 
said  Regulation. 

Wherefore,  the  Price  Administrator  praj^s  for  a  temporary 
restraining  order  and  a  preliminary  and  final  injunction  enjoin¬ 
ing  the  defendant,  its  ofiicers.  agents,  servants,  employees,  at¬ 
torneys  and  all  persons  in  active  concert  or  participation  with 
the  defendant  from; 

(1)  Selling,  delivering,  or  offering  for  sale  or  delivery,  any 
commodity  in  violation  of  the  General  Maximum  Price  Regu¬ 
lation  as  heretofore  or  hereafter  amended  and  attempting  or 
agreeing  to  anything  in  violation  thereof  or  in  violation  of  any 
regulation  adoincd  pursuant  to  said  Section  2  (a)  establishing 
maximum  prices  for  said  commodities;  and 

(2)  Failing  to  keep  complete  and  accurate  records  for  in¬ 
spection  by  the  Office  of  Price  Administration  as  required  by 
said  General  Maximum  Price  Regulation  as  heretofore  or  here¬ 
after  amended,  or  by  any  other  regulation  adopted 

5  pursuant  to  Section  201  (b)  of  the  Act  requiring  the 
making  or  keeping  of  records  or  the  making  of  reports. 

Dated  December  S,  1942. 

Edward  M.  Cure  ax, 

U.  S.  Attorney  for  the  District  of  Coluvibin, 

David  Ginsburg, 

David  Ginsburg, 

General  Counsel,  Office  of  Price  Administration, 

Brunsox  M\cChesxey, 

Brunson  MacChesney. 

Assistant  General  Counsel, 

Flemixg  James,  Jr. 

Fleming  James,  Jr. 

Chief,  Trial  Litigation  Branch,. 
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George  M.  Austin, 

'  George  M.  Austin, 

Trial  Litigation  Attorney, 

Harold  Swope, 

Harold  Swope, 

OPA  District  Attorney,  District  of  Columbia, 

Attorn-eys  for  Office  of  Price  Administration. 

'Address;  Office  of  Price  Administration,  Temporary  Build¬ 
ing  D.  4th  Street  and  Independence  Ave.  SW.,  Washington, 
D.C. 

7  [Endorsed:]  Filed  Dec.  8,  1942. 

[Title  omitted.] 

MOTION  FOR  PRELIMINARY  INJUNCTION 

'  Plaintiff  moves  the  court  for  a  preliminary  injunction  enjoin¬ 
ing  the  defendant,  its  officers,  servants,  agents,  employees,  and 
any  other  persons  in  active  concert  or  participation  from 
directly  or  indirectly: 

1.  Selling  or  delivering  or  offering  for  sale  or  delivery  any 
commodity,  subject  to  The  General  Maximum  Price  Regula¬ 
tion,  at  a  price  in  excess  of  the  maximum  permitted  by  the 
Regulation. 

2,  Violating  any  of  the  provisions  of  the  Act  or  the  Regu¬ 
lation  as  heretofore  or  hereafter  amended. 

The  grounds  for  this  motion  are: 

'  1.  It  appears  from  the  affidavit  of  Lester  Kaplan.  Investi¬ 
gator  and  John  Fath.  Senior  Business  Executive  for  the  Office 
of  Price  Administration,  verified  on  the  day  of  December 
1942,  and  attached  hereto,  that  the  defendant,  since  May  16, 
1942,  has  frequently,  continuously  and  flagrantly  violated  the 
Act  and  The  General  Maximum  Price  Regulation  and  further 
that  the  said  defendant  will  continue  to  violate  the  Act  and 
the  Regulation  by  selling  or  delivering,  or  offering  for  sale  or 
delivery,  commodities  in  violation  of  said  General  Maximum 
Price  Regulation  and  in  other  ways  unless  immediately 
enjoined  and  restrained  by  this  court. 

8  2.  It  further  appears  from  said  affidavit  that  such 
'  continuing  of  sales  and  deliveries,  or  offers  of  sale  and 
delivery  of  said  commodities,  will  be  injurious  to  the  war  effort 
of  the  nation  with  respect  to  the  retail  distribution  of  said  com¬ 
modities;  will  be  detrimental  to  the  national  program  against 
inflation  and  will  particularly  affect  the  general  public,  for  said 
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general  public  will  be,  by  the  illegal  practices  of  the  defendant, 
coerced  into  paying  prices  in  excess  of  those  permitted  by  the 
regulation  for  commodities  which  directly  affect  the  cost  of 
living. 

^  3.  It  further  appears  from  said  aflSdavit  that  each  day  such 
violations  continue  the  danger  of  inflation  is  increased  and  the 
possibility  of  the  breakdown  of  the  national  anti-inflation  pro¬ 
gram  becomes  more  apparent. 

4.  It  further  appears  from  said  affidavits  that  defendant  has 
failed  and  refused  to  comply  with  the  provisions  of  the  General 
Maximum  Price  Regulation  in  that  it  failed  and  refused  to 
determine  and  file  maximum  prices  upon  commodities  as  re¬ 
quired  by  §  1499.3  of  said  Regulation  and  failed  to  keep  for 
inspection  by  the  Office  of  Price  Administration  complete  and 
accurate  records  of  its  maximum  prices  in  accordance  with 
§§  1499.11  and  1499.12  of  said  Regulation  and  failed  to  file 
with  the  appropriate  War  Price  and  Rationing  Board  and  keep 
up  to  date  its  statement  relative  to  cost-of-living  commodities 
as  required  by  §  1499.13  of  the  Regulation. 

Edward  M.  Currax, 

U.  S.  Attorney  for  District  of  Columbia, 

D.wid  Ginsburg, 

David  Ginsburg, 

Geyieral  Counsel,  Office  of  Price  Administration, 

Brunson  MacChesney, 

Brunson  MacChesney, 

Assistant  General  Counsel, 

Fleming  James,  Jr.. 

Fleming  James,  Jr., 

Chief,  Trial  Litigation  Branch, 

George  M.  Austin, 

George  M.  Austin, 

Trial  Litigation  Attorney, 

Harold  Swope, 

Harold  Swope, 

District  Attorney,  for  OPA  District  of  Columbia, 
Attorneys  for  the  Office  of  Price  Administration. 

Address:  Office  of  Price  Administration,  Temporary  Building 
D,  4th  St.  <fe  Independence  Ave.  SW.,  Washington,  D.  C. 
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34  [Endorsed:]  Filed:  Dec.  8.  1942. 

[Title  omitted.] 

'  TEMPORARY  RESTRAINING  ORDER 

Whereas,  the  p]aintiff  has  filed  in  the  above-entitled  cause  a 
complaint  praying  for  the  issuance  of  a  preliminary  and  final 
injunction  and  for  a  temporary  restraining  order  without 
notice,  and 

'  Whereas,  it  appears  from  the  affidavits  of  Lester  Kaplan. 
Jbhn  Faith.  Raymond  J.  Singer  and  Robert  E.  Van  Brunt.  In¬ 
vestigators  for  the  Office  of  Price  Administration,  attached  to 
the  motion  for  preliminary  injunction  herein,  and  upon  show¬ 
ing  made  in  open  court,  that  j^nding  notice  and  hearing  upon 
the  application  for  a  iireliminary  injunction  the  defendant 
herein  will,  unless  restrained  by  this  court,  prolong  its  violation 
of  the  General  Maximum  Price  Regulation  by  continuing  to 
sell  or  deliver,  or  offer  to  sell  or  deliver,  commodities  contrary 
to  the  provisions  of  said  General  Maximum  Price  Regulation, 
and 

VTiereas.  it  further  appears  from  said  affidavit: 

1.  That  .such  continuing  sales  or  deliveries,  or  offers  of  sale 
or  deliver^',  would  be  injurious  to  the  war  effort  and  to  the 
national  anti-inflation  program. 

2.  That  the  injurv'  to  the  public,  the  defendant’s  competitors 
and  the  nation’s  war  effort  will  be  irreparable. 

3.  That  each  day  of  continuing  violations  increases  the  pos¬ 
sibility  that  other  retailers  engaged  in  the  sale  of  the  same  or 
similar  commodities  will  be  influenced  or  coerced  into  engaging 

in  similar  practices  with  an  increased  detrimental  effect. 

35  Now,  therefore,  it  is  hereby  ordered: 

I  1.  That  the  defendant  herein,  its  officers,  agents, 

servants,  employees,  and  any  and  all  other  persons  in  active 
concert  of  participation,  or  any  of  them,  are  hereby  enjoined 
and  restrained  from  selling  or  delivering,  or  offering  to  sell  or 
deliver,  any  commodity  at  a  price  in  excess  of  the  maximum 
price  permitted  by  the  General  Maximum  Price  Regulation  or 
from  otherwise  directly  or  indirectly  selling  or  delivering,  or 
offering  for  sale  or  delivery,  any  eommodity  in  violation  of  said 
regulation  or  from  doing  or  failing,  neglecting  or  refusing  to  do 
any  other  act  in  violation  of  said  regulation. 

This  temporary  restraining  order  will  remain  in  full  force 
and  effect  until  the  11th  day  of  December,  1942.  at  10:  30 
o’clock  A.  M.,  or  until  further  order  of  this  court.  Issued  at 
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the  City  of  Washington,  District  of  Columbia,  at  11 :  30  o’clock 
A.  M.  on  the  8th  day  of  December  1942. 

Mathew  F.  McGuire, 

Justice,  District  Court  of  the  United  States 

for  the  District  of  Columbia. 

42  [Endorsed:]  Filed  Dec.  10,  1942. 

[Title  omitted.] 

MOTION  TO  DISSOLVE  TEMPORARY  RESTRAINING 

ORDER 

The  defendant  The  Hecht  Company  moves  that  the  tem¬ 
porary  restraining  order  entered  in  the  above  entitled  cause 
on  December  S,  1942,  be  dissolved  forthwith.  The  grounds 
for  this  motion  are  as  follows: 

1.  The  said  temporary  restraining  order  was  granted  with¬ 
out  notice  to  the  Hecht  Company,  the  adverse  party,  although 
it  was  not  shown  that  immediate  and  irreparable  injury,  loss, 
or  damage  would  result  to  the  applicant  before  notice  could 
be  served  and  a  hearing  had  thereon,  as  required  by  Rule  65  (b) 
of  the  Rules  of  Civil  Procedure.  On  the  contrary,  it  would 
have  been  a  very  simple  matter  to  have  had  a  hearing,  since 
the  facts  upon  which  the  complaint  and  motion  for  a  temporary 
restraining  order  are  sought  to  be  based  have  been  known  to 
the  plaintiff  since  at  least  mid-October.  Indeed,  counsel  for 
the  plaintiff  had  been  in  negotiation  with  counsel  for  the  de¬ 
fendant  for  some  days  prior  to  the  filing  of  the  suit. 

2.  Said  temporary  restraining  order  is  not  specific  in 
terms  as  required  by  Rule  65  (d)  of  the  Rules  of  Civil 

Procedure. 

43  3.  Said  temiDorary  restraining  order  does  not  describe 
in  reasonable  detail  (and  not  by  reference  to  the  com¬ 
plaint  or  other  document)  the  act  or  acts  sought  to  be  restrained 
as  required  by  Rule  65  (d)  of  the  Rules  of  Civil  Procedure. 

4.  The  order  is  too  broad  in  restraining  all  violations  of  the 
general  Maximum  Price  Regulation  upon  an  cx  parte  indica¬ 
tion  of  violation  of  some  requirements  of  the  Regulation. 

5.  The  defendant  has  made  every  possible  effort  to  comply 
with  the  Emergenc}’  Price  Control  Act  of  1942  and  with  the 
regulations  issued  thereunder  and  to  correct  any  errors  which 
it  may  have  made,  and  will  continue  to  make  every  possible 
effort  to  comply  with  said  statute  and  regulations  and  to  correct 
any  errors.  A  temporary  restraining  order  is  unnecessary  and 


s 


improper  under  those  circumstances  when  there  has  been  every 
possible  effort  to  comply  and  a  substantial  compliance  with  the 
purposes  of  the  statute  and  Regulation. 

The  affidavit  of  Charles  B.  Dulcan,  Sr.,  in  support  of  this 
motion  is  filed  herewith  and  made  a  part  hereof. 

Charles  A.  Horsky, 

Charles  H.  Horsky, 

Spencer  Gordon, 

Spencer  Gordon. 

Union  Trust  Building,  Washington ,  D.  C., 
Attorneys  for  Defendant,  The  Hecht  Company. 

Co\YNGTON  Burling,  Rublee.  Acheson  &  Shorb. 

Union  Trust  Building,  W ashington ,  D.  C. 

Received  this  day  a  copy  of  the  foregoing  motion  to  dissolve 
temporarv’  restraining  order,  points  and  authorities,  and  sup¬ 
porting  affidavit.  December  9. 1942. 

David  Ginsburg, 

General  Counsel,  OPA. 

By  Fleming  James,  Jr. 

44  affidavit 

District  of  Columbia; 

Charles  B.  Dulcan.  Sr.,  being  first  duly  sworn,  deposes  and 
says: 

1.  That  he  is  Vice  President  in  charge  of  the  Washington 
store  of  the  Hecht  Company,  defendant  in  the  action  entitled 
LfCon  Henderson,  Administrator  v.  The  Hecht  Company,  Civil 
Action  No.  71995,  now  pending  in  the  United  States  District 
Court  for  the  District  of  Columbia. 

2.  That  to  his  knowledge  the  defendant.  Hecht  Company, 
has  made  every  effort  possible  to  comply  with  the  regulations 
issued  by  the  Office  of  Price  Administration,  and  that  it  will 
continue  in  the  future  with  every  resource  available  to  it  to 
attempt  to  comply  with  these  regulations. 

3.  That  it  has  never  in  the  past  and  does  not  now  and  will  not 
in  the  future  countenance  any  attempt  by  any  member  of  its 
organization  to  evade  or  avoid  any  requirement  of  any  regula¬ 
tion  of  the  Office  of  Price  Administration,  or  for  that  matter 
of  any  other  government  organization. 

Charles  B.  Dulcan, 
Charles  B.  Dulcan. 

Sworn  to  before  me  this  9th  day  of  December  1942. 

Roscoe  W.  Reichard, 

Notary  Public. 
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47  [Endorsed:!  Filed:  Dec.  16,  1942. 

[Title  omitted.] 

MOTION  TO  ADVANCE  CASE  FOR  TRIAL 

The  plaintiff,  Leon  Henderson,  Administrator,  Ofl5ce  of  Price 
Administration,  moves  that  the  above  entitled  cause  be  ad¬ 
vanced  for  a  trial  on  the  merits,  that  is,  on  the  question  of  the 
issuance  of  a  permanent  injunction  against  the  defendant,  and 
set  for  January  5,  1942,  or  as  soon  thereafter  as  is  convenient 
to  the  Court,  and  that  the  arguments  on  the  application  by  the 
plaintiff  for  a  preliminary  injunction  and  on  the  application 
of  the  defendant  to  dissolve  the  temporary  restraining  order 
be  heard  at  the  same  time  as  the  trial,  and  that  the  temporary 
restraining  order  remain  in  effect  until  that  time.  The  grounds 
for  this  motion  are  as  follows : 

(1)  The  case  involves  a  question  of  great  public  importance 
with  respect  to  the  administration  of  the  Emergency  Price 
Control  Act  of  1942.  It  is  highly  desirable  in  the  administra¬ 
tion  of  that  Act  and  in  the  entire  effort  by  the  plaintiff  Admin¬ 
istrator  to  prevent  disastrous  inflation  that  the  case  be  finally 
decided  as  soon  as  possible. 

(2)  The  evidence  on  the  trail  of  the  cause  will  be  to  a  very 
large  extent  the  same  evidence  as  would  be  produced  with 
respect  to  the  application  for  a  preliminary  injunction.  It 
would,  therefore,  be  a  saving  of  the  time  not  only  of  the  parties 
but  of  the  Court  as  well  if  the  entire  controversy  can  be  heard 

at  one  time. 

48  (3)  Counsel  for  the  defendant,  the  Hecht  Company, 
will  agree  to  postpone  the  argument  on  the  motion  for 

a  preliminary  injunction  and  the  argument  on  the  motion  to 
dissolve  the  temporary  restraining  order  as  herein  contemplated 
if  the  case  can  be  advanced  for  an  early  trial. 

David  Ginsburg. 

David  Ginsburg. 

General  Counsel,  Office  of  Price  Administration, 

Brunson  MacChesney, 

Brunson  MacChesney. 

Assistant  General  Counsel, 

Fleming  James,  Jr., 

Fleming  James,  Jr., 

Chief,  Trial  Litigation  Branch, 

George  M.  Austin, 

George  M.  Austin, 

Trial  Litigation  Attorney, 
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Harold  Swope. 

Harold  Swope, 

District  Attorney,  District  of  Columbia, 
Attorneys  for  Office  of  Price  Administration. 

STATEMENT  BY  DEFENDANT  THE  HECHT 

COMPANY 

Received  this  day  a  copy  of  the  foregoing  motion  to  advance 
the  cause  for  trial.  The  statements  contained  in  paragraph  3 
thereof  with  respect  to  the  position  of  the  defendant,  the  Hecht 
Company,  are  in  all  respects  accurate.  We  consent  to  the 
immediate  submission  of  the  foregoing  motion,  and  respect¬ 
fully  request  that  said  motion  be  granted. 

'  Charles  A.  Horsky, 

Charles  A.  Horsky, 

'  Spencer  Gordon, 

Spencer  Gordon. 

Attorneys  for  The  Hecht  Company. 

49  [Endorsed:]  Filed  Dec.  16,  1942. 

[Title  omitted.] 

ORDER  ADVANCING  CASE  FOR  TRIAL 

'  Upon  consideration  of  the  motion  of  the  plaintiff  filed  herein 
and  the  statement  of  the  defendant  endorsed  thereon,  it  is  by 
the  Court  this  16th  day  of  December  1942, 

Ordered  that  the  above  entitled  cause  be,  and  it  is  hereby, 
a!dvanced  for  trial  on  the  merits  and  set  for  trial  on  January 
4,  1942,  or  as  soon  thereafter  as  it  may  be  heard.  And  it  is 
further 

Ordered  that  hearing  upon  the  motion  of  the  plaintiff  for  a 
preliminary  injunction  and  upon  the  motion  of  the  defendant 
to  dissolve  the  temporary  restraining  order,  heretofore  entered 
in  said  cause,  be.  and  the  same  are  hereby,  postponed  until  the 
trial  of  the  case  on  the  merits,  the  said  temporary  restraining 
order  to  remain  in  effect  until  that  time. 

Mathew  F.  McGuire, 

Justice. 
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50  [Endorsed:]  Filed  Dec.  28.  1942. 

[Title  omittod.] 

ANSWER  OF  DEFENDANT  THE  HECHT  COMPANY 

First  Defense 

L  The  defendant  admits  that  the  Price  Administrator  has 
broujjht  this  action.  The  defendant  denies  that  it  has  violated 
the  General  Maximum  Price  Re?:ulation.  as  amended,  or  any 
other  rep:ulation.  The  defendant  has  no  knowledge  or  infor¬ 
mation  sufficient  to  form  a  belief  as  to  the  truth  of  the  other 
averments  of  I'^aragraph  One  of  the  Complaint. 

2.  Tlic  defendant  admits  that  this  Court  has  jurisdiction 
under  Section  205  (c)  of  the  Emergency  Price  ('ontrol  Act  of 
1942. 

3.  The  defendant  admits  that  it  is  and  that  at  all  times 
mentioned  in  the  complaint  it  has  been  engaged  in  the  sale  and 
delivery  of  commodities  in  the  retail  mercantile  business  within 
the  District  of  Columbia. 

4.  The  defendant  admits  that  the  Price  Administrator  pub¬ 
lished  in  the  Federal  Register  the  General  Maximum  Price 
Regulation  effective  ]\Iay  11.  1942  (7  F.  R.  3153).  pursuant 
to  the  provisions  of  Section  2  of  the  Emergency  Price  Control 
Act  of  1942.  The  defendant  states  that  the  price  Administrator 

has  also  published  in  the  Federal  Register  since  May 

51  11,  1942.  many  amendments,  to  the  General  Maximum 
Price  Regulation,  and  has  also  published  many  other 

Maximum  Price  Regulations  relating  to  specific  commodities 
and  classes  of  commodities  and  applicable  to  goods  sold  by  the 
defendant,  and  has  published  many  successive  amendments  to 
these  Maximum  Price  Regulations. 

5.  The  defendant  admits  that  the  General  Maximum  Price 
Regulation  i.irovides  in  part  substantially  as  set  forth  in  Para¬ 
graph  5  of  the  complaint,  but  denies  that  these  are  the  only 
provisions  of  said  regulation  which  arc  material.  The  defend¬ 
ant  refers  to  said  regulation  F.  R.  3153).  for  more  complete 
and  definite  statement  of  its  terms. 

6.  The  defendant  denies  all  averments  of  Paragraph  6  of 
the  complaint. 


Second  Defense 

As  a  second  defense  the  defendant  refers  to  Paragraph  1  to  5, 
inclusive,  of  the  first  defense  contained  in  this  answer,  and, 
without  repeating  the  same,  iueorporates  them  as  a  part  of 
this  defense. 
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6.  Defendant  denies  that  it  has  ever  refused  to  comply  with 
any  regulation  issued  by  the  plaintiff.  Defendant  sells  over 
200,000  different  articles  in  its  store,  each  one  of  which  must 
be  priced  pursuant  to  the  regulations  issued  by  the  plaintiff  as 
Price  Administrator.  There  are  more  than  twenty-five  differ¬ 
ent  regulations  which  are  applicable  to  articles  sold  in  de¬ 
fendant’s  store,  in  addition  to  the  General  Maximum  Price 
Regulation,  violation  of  which  plaintiff  seeks  to  enjoin.  Gen¬ 
eral  Maximum  Price  Regulation  alone  has  been  amended  more 
than  thirty-five  times,  and  there  have  been  very  many  amend¬ 
ments  of  the  other  regulations.  The  defendant  has  made 
earnest  and  sincere  efforts  to  comply  with  all  regulations 
52  issued  by  the  plaintiff,  and  has  gone  to  great  expense  in 
making  such  efforts.  If  the  defendant  has  failed  or 
neglected  to  comply  with  any  regulation  issued  by  the  plaintiff, 
which  the  defendant  does  not  admit,  such  failure  or  neglect  has 
been  wholly  involuntary,  has  been  corrected  as  soon  as  dis¬ 
covered.  and  has  been  so  inconsequential  and  unsubstantial 
compared  with  the  substantial  compliance  by  the  defendant 
that  it  does  not  constitute  a  basis  for  the  issuance  of  an  injunc¬ 
tion  against  the  defendant. 

Third  Defense 

As  a  third  defense,  the  defendant  refers  to  Paragraphs  1  to  5, 
inclusive,  of  the  first  defense  contained  in  this  answer,  and, 
without  repeating  the  same,  incorporates  them  as  a  part  of 
this  defense. 

6.  Defendant  denies  that  it  has  ever  refused  to  comply  with 
any  regulation  issued  by  the  plaintiff.  The  defendant  has 
made,  and  is  making,  every  possible  effort  to  comply  with  all 
such  regulations,  and  has  gone  to  great  expense  in  its  efforts 
to  do  so.  The  issue  of  an  injunction  against  the  defendant 
would  be  a  great  and  irreparable  injury  to  its  reputation,  and 
would  be  of  no  benefit  to  the  plaintiff,  or  to  any  customers  of 
the  store,  or  to  any  other  person  or  persons.  It  would  be 
impossible  for  the  defendant  to  comply  with  an  injunction  to 
any  greater  extent  than  it  is  complying  with  the  regulations 
issued  by  the  plaintiff. 

Charles  A.  Horsky, 

Charles  A.  Horsky, 

'  Spencer  Gordon, 

Spencer  Gordon, 

'  Union  Trust  Building,  Washington,  D.  C. 

*  Attorneys  for  defendant.  The  Hecht  Company. 
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Covington,  Burling,-  Rublee,  Acheson  &  Shore, 

Union  Trust  Building,  W ashington ,  D.  C. 

53  December  28,  1942. 

Received  a  copy  of  the  foregoing  answer. 

David  Ginsburg, 

General  Counsel,  OP  A. 

By  Fleming  James,  Jr. 

George  M.  Austin. 

Chas.  Prettyman. 

54  [Endorsed:]  Filed  Jan.  6,  1943. 

[Title  omitted.] 

PRETRIAL  PROCEEDINGS 

st.\tement  of  nature  of  case 

This  is  an  action  by  Leon  Henderson,  the  Price  Administrator 
against  the  Hecht  Company. 

The  plaintiff  alleges  that  the  defendant  has  failed,  neglected 
and  refused  to  comply  with  General  Maximum  Price  Regula¬ 
tion  issued  pursuant  to  the  Act  in  certain  ways  set  forth  in  the 
Complaint,  and  the  plaintiff  asks  for  a  temporary  restraining 
order,  a  preliminary  injunction,  and  a  final  injunction. 

There  is  no  issue  as  to  the  constitutionality  of  the  Act,  or  the 
validity  of  the  Regulation,  or  the  jurisdiction  of  the  Court. 

The  defendant’s  position  is  that  it  has  never  refused  to  com¬ 
ply  with  it,  has  been  guilty  of  no  negligence,  and  that  any  fail¬ 
ure  to  comply  has  been  involuntary,  has  been  corrected  as  soon 
as  discovered,  has  been  inconsequential  and  unsubstantial 
compared  with  the  substantial  compliance  by  the  defendant, 
and  does  not  constitute  a  basis  for  the  issuance  of  an  injunction. 
The  defendant  also  contends  that  the  issuance  of  an  injunction 
would  cause  it  irreparable  injury  and  would  be  of  no  benefit  to 
the  plaintiff  or  any  other  person,  and  that  it  would  be  impos¬ 
sible  to  comply  with  an  injunction  to  any  greater  extent 
that  the  defendant  is  already  complying  with  the  plaintiff’s 
Regulation. 

In  this  case  a  temporary  restraining  order  was  granted  with¬ 
out  hearing  and  the  defendants  have  moved  to  dissolve  the 
temporary  restraining  order.  The  plaintiff  has  filed  a  motion 
for  a  preliminary  injunction.  There  has  been  no  hearing  on 
either  of  these  motions.  The  case  has  been  advanced  for  trial 
on  the  merits,  and  it  is  contemplated  that  the  evidence  which 
will  be  introduced  on  both  sides  on  the  merits  will  also  be  the 
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evidence  in  suppor^of  the  plaintiff's  motion  for  a  preliminary 
injunction  and  the  defendant's  motion  to  dissolve  the  tempo¬ 
rary  restraining  order.  Subject  to  any  direction  by  the  Trial 
Justice,  it  is  contemplated  that  there  will  be  no  argument  on 
either  of  these  motions  until  the  testimony  is  completed  on 
both  sides  and  the  final  arguments  are  made  on  the  merits. 
The  purpose  of  this  stipulation  is  to  prevent  duplication  of 
testimony  and  to  conserve  the  time  of  this  Court. 

STIPULATIONS 

By  agreement  of  counsel  for  the  respective  parties,  present 
in  Court,  it  is  ordered  that  the  subsequent  course  of  this  action 
shall  bo  governed  by  the  following  stipulations  unless  modified 
by  the  Court  to  prevent  manifest  injustice: 

The  various  papers  which  are  included  in  the  seven  folders 
which  have  been  supplied  to  the  defendant  by  the  plaintiff 
and  are  marked  '‘A"  to  “G'’  inclusive,  constitute  a  specifica¬ 
tion  of  all  the  alleged  violations  of  the  General  Maximum 
Price  Regulation  by  the  defendant  which  the  plaintiff  will 
attempt  to  establish  by  proof,  except  the  claim  as  to  the  viola¬ 
tions  of  the  posting  requirements  of  said  Regulation  by  the 
defendant,  as  to  which  plaintiff  will  adduce  oral  testimony. 
A  specification  of  the  plaintiff’s  claim  on  Thursday.  Januaiy  7, 
1943.  Nothing  in  this  stipulation  shall  be  understood  to  limit 
or  restrict  in  any  way  the  right  of  the  plaintiff  to  call  witnesses 
to  explain  any  material  in  said  folders,  the  courses  of  the  con- 
teiits  thereof,  the  manner  in  which  said  sheets  and  tables  were 
prepared  and  the  purpose  of  each,  including  the  individual 
items  therein. 

It  is  agreed  that  the  sheets  and  tables,  initialed  by  counsel, 
marked  1  to  41  and  retained  by  the  plaintiff'  may  be  offered 
in  evidence  upon  their  explanation  by  oral  testimony  of  the 
l)erson  under  whose  charge  they  were  prepared  with  the  same 
effect  as  though  a  witness  had  testified  orally  from  his  own 
recollection  as  to  the  contents  and  manner  of  prej^aration  of 
the  sheets  and  tables:  but  all  ])arts  of  said  sheets  and  tables 
shall  be  subject  to  any  objection  which  may  be  made  as  to 
materiality  or  relevancy,  and  there  is  no  admission  as  to 
55  the  correctness  of  the  sheets  and  tables  or  any  of  the 
items  thereon,  and  the  defendant  reserves  the  right  to 
refute  all  or  any  part  thereof,  and  the  persons  who  assembled 
the  data  for  any  sheet  or  table  must,  if  the  defendant  requests, 
be  produced  for  cross-examination  if  the  sheet  or  table  is  used. 

Goiinsel  on  both  sides  request  that  the  Assignment  Com- 
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missioner  be  instructed  not  to  set  the  case  for  trial  before 
Monday,  January  11,  1943. 

Davto  a.  Pine, 
Pretrial  Justice. 

Dated  January  6,  1943. 

Remarks  of  Pretrial  Justice  for  consideration  of  Trial 
Justice: 

Attorneys  authorized  to  act:  Fleming  James.  Jr..  Plaintiff; 
Spencer  Gordon.  Defendant. 

[56]  [Endorsed:]  Filed  January  20,  1943. 

[Title  omitted.] 

MOTION  TO  SUBSTITUTE 

Suggestion  of  Resignation  of  Leon  Henderson,  and  Mo¬ 
tion  FOR  Leave  To  Substitute  Prentiss  M.  Brown,  Suc¬ 
cessor  to  Plaintiff  Leon  Henderson 

Prentiss  M.  Brown  by  his  counsel,  respectfully  suggests  to 
the  court  that  Leon  Henderson,  plaintiff,  has  resigned  from 
the  office  of  Administrator  of  the  Office  of  Price  Administra¬ 
tion,  effective  January  20.  His  resignation  was  duly  accepted 
and  said  Prentiss  M.  Brown  entered  upon  the  duties  of  said 
office  on  January  20  and  is  now  lawfully  acting  as  Administra¬ 
tor  of  the  Office  of  Price  Administration.  There  is  substantial 
need  of  continuing  and  maintaining  this  cause  by  him  as  suc¬ 
cessor  in  office  to  Leon  Henderson  as  Administrator  of  the 
Office  of  Price  Administration  for  the  reason  that  this  action 
relates  to  the  present  and  future  discharge  of  the  office  of  Ad¬ 
ministrator  of  the  Office  of  Price  Administration  and  is  impor¬ 
tant  in  the  administration  and  enforcement  of  the  Emergency 
Price  Control  Act. 

Wherefore,  Prentiss  M.  Brown,  as  Administrator  of  the 
Office  of  Price  Administration,  under  authority  of  Rule  25  (d) 
of  the  Federal  Rules  of  Civil  Procedure  moves  for  leave  to 
be  substituted  as  plaintiff  in  the  place  and  stead  of  Leon 
Henderson. 

David  Ginsburc, 

David  Ginsburg. 

General  Counsel. 

Brunson  MacChesney, 

Brunson  MacChesney. 

A.^sistont  General  Counsel. 

Fleming  Ja.me.s,  Jr.. 

Fleming  James,  Jr., 

Chief,  Trial  Litigation  Branch. 
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[57]  [Endorsed:]  Filed  Jan.  20,  1943. 

[Title  omitted.] 

ORDER  FOR  SUBSTITUTION 

Upon  motion  of  Prentiss  M.  Brown  it  has  been  made  to 
appear  to  the  court  that 

(1)  Leon  Henderson,  plaintiff  in  this  action,  has  resigned 
frohi  the  office  of  Administrator  of  the  Office  of  Price  Ad¬ 
ministration,  effective  January  20; 

(2)  His  resignation  was  duly  accepted  and  said  Prentiss  M. 
Brown  entered  upon  the  duties  of  said  office  on  January  20  and 
is  lawfully  acting  as  Administrator  of  the  Office  of  Price  Ad¬ 
ministration  ; 

(3)  There  is  substantial  need  of  continuing  and  maintaining 
this  cause  by  him  as  successor  in  office  to  Leon  Henderson  as 
Administrator  of  the  Office  of  Price  Administration  for  the  rea¬ 
son  that  this  action  relates  to  the  present  and  future  discharge 
of  the  office  of  Administrator  of  the  Office  of  Price  Administra¬ 
tion  and  is  important  in  the  administration  and  enforcement  of 
the  Emergency  Price  Control  Act. 

Wherefore  it  is  ordered  that  Prentiss  M.  Brown,  as  Admin¬ 
istrator  of  the  Office  of  Price  Administration,  be.  and  is.  here¬ 
by  substituted  as  plaintiff  in  the  place  and  stead  of  Leon 
Henderson. 

!  F.  Dickenson  Letts,  Justice. 

***** 

97  i  Charles  B.  Dulcan,  Sr.,  a  witness  called  by  and  on 
behalf  of  the  plaintiff,  having  been  first  duly  sworn, 
was  examined  and  testified  as  follows: 

98 '  Direct  examination  by  Mr.  Austin  : 

Q.  Your  name  is  Charles  Dulcan,  Sr.,  is  it  not? — A. 

Yes,  sir. 

Q.  And  you  are  a  Vice  President  of  the  Hecht  Company,  are 
you  not? — A.  Yes,  sir. 

Q.  And  also  General  Manager  of  the  Washington  store? — A. 
That  is  right. 

Q.  And  you  have  held  this  position  as  Vice  President  and 
General  Manager  for  some  time? — A.  Yes,  sir. 

Q.  As  such  General  Manager,  you  are  responsible  for  the 
general  supervision  of  the  store,  are  you  not? — A.  That  is  right. 

Q.  Including  the  merchandising  procedure? — A.  I  would  say 
I  was  not  directly  in  charge  of  merchandising  because  w’e  have 
a  general  merchandise  manager.  I,  however,  was  his  chief. 
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Q.  You  have  supervision  over  the  general  merchandise  man¬ 
agers,  have  you  not? — A.  Yes,  sir. 

Q.  Now  the  Hecht  Company — and  in  speaking  of  the  Hecht 
Company,  I  am  referring  solely  to  the  Washington 

99  store — set  up  a  price  control  office  some  time  in  the 
early  part  of  1942,  did  you  not? — A.  Yes,  sir. 

Q.  The  purpose  being  to  enable  the  store  to  comply  with  the 
regulations  of  the  OPA? — A.  That  is  right. 

Q.  And  a  Mr.  Robert  Levi  was  put  in  charge  of  that  de¬ 
partment  or  office  originally,  was  he  not? — A.  Yes,  sir. 

Q.  And  he  continued  in  charge  until  about  the  first  of  July 
1942? — A.  I  do  not  recall  the  date,  but  it  was  approximately 
that. 

Q.  Approximately  thereabouts.  And  since  that  time  Mr. 
Louis  Etelson  has  been  in  charge  of  that  office  and  is  presently 
in  charge  of  it? — A.  Yes,  sir. 

Q.  And  was  in  charge  of  it — has  been  since  October  1st? — A. 
That  is  right. 

Q.  All  that  time.  Now  you  are  familiar,  are  you  not,  Mr. 
Dulcan,  with  the  fact  that  the  investigators  of  the  Office  of 
Price  Administration  made  an  investigation  in  the  Hecht  Com- 
pany? — A.  Yes,  sir. 

100  Q.  And  that  was  for  some  period  following — on  or 
about  October  1st? — A.  Yes,  sir. 

Q.  And  you  were  advised  that  the  nature  of  this  investiga¬ 
tion  was  to  determine  whether  or  not  the  Hecht  Company 
was  complying  with  the  OPA  regulations  with  respect  to  the 
General  Maximum  Price  Regulation? — A.  ^ffien  you  say  I 
was  advised — will  you  clear  that  up  a  little  bit,  please?  I  was 
advised  by  whom? 

Q.  I  just  asked  you  if  you  were  advised. — A.  I  was  advised 
that  the  nature - 

Q.  Of  the  investigation? — A.  Was  for  the  purpose  of  ascer¬ 
taining  whether  or  not  we  were  complying. 

Q.  With  the  OPA,  yes. — A.  I  understand  it;  yes. 

Q.  And  you  talked  with  Mr.  Etelson  about  this  investiga¬ 
tion,  did  you  not? — A.  Yes,  sir. 

Q.  And  you  talked  with  some  of  the  investigators  at  a  time 
or  two,  did  you  not? — A.  Yes;  for  very  brief  moments. 

Q.  And  did  you  talk  with  the  managers  of  the  various 

101  departments  about  it? — A.  Several. 

Q.  And  you  did,  did  you  not,  Mr.  Dulcan,  advise - 

Mr.  Dulcan  (interrupting).  May  I  say  that  I  talked  to  the 
group  many  times.  I  talked  to  the  individuals  at  times. 

521075 — 43 - 2 
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Q.  All  right.  But  you  advised  Mr.  Etelson,  did  you  not,  Mr. 
Dulcan.  to  give  the  OP  A  investigators  cooperation? — A.  Yes, 
sir. 

Q.  And  any  help  and  assistance  that  he  could? — A.  Yes,  sir. 

Q.  And  to  make  accessible  to  them  the  records  of  the  store? — 
A.  That  is  right. 

Q.  And  to  advise  the  buyers  to  do  the  same  thing? — A.  By 
all  means. 

Q.  And  to  answer  the  questions  of  the  OPA  investigators? — 
A.  That  is  right. 

Q.  And  otherwise  do  whatever  was  requested  of  them,  rea¬ 
sonably,  by  the  investigators? — A.  That  is  right. 

Q.  Now  ]\Ir.  Levi  and  Mr.  Etelson  were  both  in  charge  of 
the  price  control  office — given  authority  to  set  up  the  necessary 
checks  to  insure  compliance  with  the  OPA  regulations, 

102  were  they  not? — A.  Yes.  sir. 

Q.  Now.  then.  Mr.  Ben  Rose  is  the  buyer  in  the  Stu¬ 
dents’  Clothing  Department,  is  he  not? — A.  Students'  and 
Boys’  Clothing  Department. 

Q.  And  Miss  Rothenberg? — A.  She  is  the  buyer  of  the  Wom¬ 
en's  Hosiery'  Department. 

Q.  IMr.  Jack  Rosenberg  in  the  Women’s  Shoe  Department? — 
A.  Yes.  sir.  Do  you  wish  me  to  make  a  distinction?  There 
is  another  shoe  department. 

Q.  Department  55? — A.  Department  55. 

Q.  And  Mr.  Crone  is  the  buyer  in  department  59? — A.  That 
is  right. 

Q.  And  Mr.  Levinson  in  department  CO? — A.  That  is  right. 

Q.  And  ^Ir.  Singer  in  department  09? — A.  That  is  right. 

Q.  And  Mr.  Weiner  in  department  76‘? — A.  That  is  right. 

Q.  Now  it  is  further  a  fact,  is  it  not.  Mr.  Dulcan.  that  the 
Hecht  people  placed  in  these  people  with  respect  to  their  de- 
p£^rtments  the  primary^  responsibility  of  complying 

103  with  the  regulations  of  the  OPA,  did  they  not? — A.  I 
would  say  that  that  is  correct,  yes. 

Q.  And  the  function  of  Mr.  Etelson  and  Mr.  Levi  was  to  see 
to  it  that  the  buyers  did  comply — see  to  it  that  their  depart¬ 
ments  did  comply? — A.  Well,  you  see.  T  can  say  yes  and  no. 

]\Ir.  Austin.  .Just  a  minute. 

Mr.  Dulc.xn.  In  this  business  there  are  many  involvements. 

Mr.  Au.stin.  Will  you  answer  it  yes  or  no. 

]\Ir.  Gordon.  He  said  he  could  not  answer  it  both  ways. 

The  Court.  You  may  answer. 

]Mr.  Austin.  Read  the  question. 

(The  reporter  read  the  question.) 


A.  My  answer  is  that  the  problem  had  to  be  placed  in  the 
hands  of  the  buyers. 

Q.  Now,  then,  the  function  of  Mr.  Etelson  and  Mr.  Levi — 
they  being  in  charge  of  price,  or  the  price  control  office — was 
to  check  on  these  buyers,  was  it  not,  and  others,  and  see  to  it 
that  there  was  compliance? — A.  The  functions  were  broader 
than  that.  They  attempted  to  interpret  the  regulations  to  our 
people  .and  sent  them  notices  with  these  interpretations. 

104  Q.  Yes. — A.  They  were  then,  of  course,  to  help  them 
in  compliance  as  far  as  it  was  within  their  power. 

Q.  All  right.  Now,  Mr.  Dulean,  it  is  a  fact,  is  it  not,  that 
those  buyers  in  the  Hecht  Company  work  on  an  incentive  com¬ 
pensation  basis? — A.  Yes,  sir. 

Mr.  Austin.  That  is  all,  I  believe. 

Mr.  Horsky.  Your  Honor.  Mr.  Dulean  will  be  a  witness  for 
us  later  on.  I  have  no  specific  questions  to  ask  at  this  time. 

Mr.  Gordon.  Of  course,  we  don’t  want  to  go  into  our  case  on 
cross  examination  here.  3’’ou  understand. 

The  Court.  Yes. 

Mr.  James.  Mr.  Etelson? 

L.  G.  h^TELsoN.  a  witnc.«s  called  by  and  on  behalf  of  the  plain¬ 
tiff,  having  been  first  duly  sworn,  was  examined  and  testified  as 
follows: 

Direct  examination  by  Mr.  Austin  : 

Q.  Will  \’ou  tell  us  your  name,  please? — A.  Louis 

105  Etelson. 

Q.  And  by  whom  are  you  employed,  Mr.  Etelson? — 
A.  The  Hecht  Company, 

Q.  And  I  believe  you  are  in  charge  of  the  price  control  office 
at  the  present  time? — A.  Yes,  sir. 

Q,  And  your  predecessor  was  Mr.  Robert  Levi? — A.  That 
is  right. 

Q.  And  you  have  had  charge  of  that  office  since  approxi¬ 
mately  July  1st,  1942? — A.  About — a  little  earlier  than  that. 
I  think  it  was  about  the  middle  of  June. 

Q.  Have  you  been  apprised  of  the  investigation  of  the  Hecht 
Company  b}’’  the  OPA  representatives? — A.  Yes.  sir. 

Q.  When  did  you  first  have  knowledge  of  the  investigation, 
Mr.  Etelson? — A.  It  was  the  day  I  returned  from  my  vacation. 
I  believe  it  was  about  the  last  Monday  in  September — some 
time  around  September  28th.  I  do  not  remember  the  exact 
date. 

Q.  And  did  you  meet  the  investigators? — A.  I  met  Mr.  Fath, 
Mr.  Webb  and  Miss  Mack  that  first  morning. 
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Q.  And  whom  did  you  meet  subsequently? — A.  After 

106  that  I  met  Mrs.  Snelling.  Mr.  Kaplan,  Mr.  Yeager,  a  Mr. 
'  Martin,  another  gentleman,  Mr.  Van  Brunt,  Mr.  Singer, 

a  young  colored  lady — I  believe  she  was  the  stenographer,  and 
several  other  people  whom  I  don’t  recall  at  the  moment. 

Q.  .\nd  with  whom  did  you  confer  with  respect  to  this  in¬ 
vestigation  among  the  investigators? — A.  Well.  I  don’t  know 
what  you  mean  by  “confer.”  I  spoke  with  several  of  them.  I 
would  say  I  spoke  mainly  with  Mr.  Fath.  Mr.  Kaplan  and  Mr. 
Webb,  i  talked  quite  a  bit  with  Mrs.  Snelling  and  I  prob¬ 
ably  talked  wdth  some  of  the  others. 

Q. '  .\nd  did  you  talk  with  Mr.  Dulcan  about  the  investiga¬ 
tion? — A.  Oh,  sure,  at  various  periods  during  the  course  of  the 
investigation ;  yes.  sir. 

Q.  .\nd  did  you  have  occasion  to  confer  with  the  buyers  of 
the  various  departments? — A.  In  the  presence  of  the  investi¬ 
gators.  yes. 

Q.  What  was  the  nature  of  your  talks  with  the  buyers  and 
merchandise  men  about  the  investigation  in  the  presence  of 
the  investigators? — A.  In  helping  the  investigators  get  the  in¬ 
formation  they  want. 

'  Q.  And  you  gave  the  buyers  authority  to  give  the  in- 

107  vestigators  the  help  that  they  wanted? — A.  Yes.  sure: 
they  have  always  given  the  instructions  to  our  people. 

Q.  And  access  to  the  books  and  records  that  they  desired? — 
A.  That  is  right. 

Q.  And  to  answer  their  questions? — A.  That  is  right. 

Q.'  And  what  did  you  do  as  a  general  thing  during  the  course 
of  the  investigation  or  with  respect  to  the  investigation,  Mr. 
Etelson? — A.  What  did  I  do? 

Q.'  Yes. — A.  As  a  general  thing  with  respect  to  the  investi¬ 
gation  ? 

Q.  That  is  right. — A.  Just  try  to  help  the  investigators — co¬ 
operate  with  them — keep  them  posted  on  what  they  wanted 
and  what  help  they  wanted — get  the  buyers  for  them. 

Q.  You  kept  track  of  what  they  were  doing? — A.  As  much 
as  possible.  They  did  a  lot  of  things  outside  of  my  presence 
or  in  my  presence  to  which  I  paid  no  attention.  They  had  free 
reign  to  do  as  they  pleased. 

Q.  Now,  Mr.  Etelson.  I  will  hand  you  what  has  been  identi¬ 
fied  as  Plaintiff’s  Exhibit  1-A  and  ask  you  what  that 

108  purports  to  be? — A.  This  is  a  white  copy  or  a  white  copy 
of  a  set  of  confirmation  blanks. 

Q.  I  take  it  that  is  the  original? — A.  That  is  right. 

Q.  And  will  you  state  and  describe  what  information  is  filled 
in  by  the  store,  or  the  agent  of  the  store  with  respect  to  the 


confirmation  in  those  various  columns? — A.  There  is  filled  in 
here  [illustrating]  the  department  number  for  which  the  mer¬ 
chandise  is  being  purchased,  the  date  on  which  the  confirmation 
is  written,  the  date  on  which  the  merchandise  is  to  be  shipped, 
the  shipping  instructions,  f.  o.  b,,  and  term  information  and 
dating  credit  information. 

Then  there  is  a  space  on  here  for  the  name  and  address  of 
the  vendor,  a  column  on  here  for  the  style  number  of  the  mer¬ 
chandise,  a  column  for  the  description  of  the  merchandise,  a 
column  headed  “color.”  and  then  twelve  other  items  which  have 
no  heading  on  them,  and  then  there  is  a  column  headed 
“Quantity."  a  column  headed  “Price"  and  a  column  headed 
“Total.”  Then  there  is  a  stub  on  here  which  has  some 
information. 

The  Court.  Is  that  the  Hecht  form? 

The  Witness.  Yes.  sir. 

Q.  Now  in  which  of  these  columns  is  information  entered  on 
this  sheet  when  an  order  is  made  or  a  purchase  made? — A.  Will 
you  repeat  that  please? 

109  Mr.  Austin.  "^Tll  you.  please? 

(The  reporter  reads  the  last  question.) 

A.  W’ell.  I  would  say  that  the  columns  which  are  always  filled 
in  are  the  Quantity  column,  the  Unit  Price  column  and  the 
Total  column.  The  other  columns  may  be  filled  in  as  columns, 
or  there  may  be  some  general  writing  across  the  confirmation, 
all  depending  on  the  type  of  merchandise  and  how  it  is  bought. 
The  Style  or  Description  column  may  be  filled  in  as  such,  or  not. 

Q.  Now.  then.  Mr.  Etelson.  will  you  tell  the  Court  what  the 
ultimate  disposition  of  that  white  original  is? — A.  This  white 
original  is  sent  to  the  vendor. 

Q.  In  other  words,  that  does  not  ever  come  back  to  the  Hecht 
Company? — A.  No,  it  is  a  confirmation  of  the  order  to  the 
vendor. 

Q.  Now  I  hand  you - 

A.  (Interposing)  And  without  this  stub,  by  the  way. 

Q.  Yes.  I  hand  you  what  has  been  marked  Plaintiff’s  Ex¬ 
hibit  1-B  and  ask  you  to  tell  what  that  purports  to  be? — A. 
This  is  a  duplicate  of  this  white  copy  which  is  known  as  our  in¬ 
voice  office  copy  of  the  confirmation. 

Q.  And  what  is  the  ultimate  disposition  of  that  sheet. 

110  Mr.  Etelson? — A.  This  finally  ends  up  in  the  closed  files 
of  our  invoice  office. 

Q.  Now  are  the  entries  on  on  this  yellow  carbon,  with  respect 
to  any  particular  order,  the  same  as  are  made  on  the  white 
original? — A.  There  is  additional  information  added. 

Q.  What  is  the  additional  information? — A.  This  will  show 


the  unit  retail  which  has  been  set  on  the  goods  and  at  which 
price  the  goods  are  to  be  marked. 

Q.  Now  will  you  further  explain  to  the  Court  what  you 
mehn  by  “unit  retail”? — A.  The  unit  retail  is  the  selling  price 
of  the  piece  of  merchandise — the  selling  price  at  which  the 
merchandise  is  to  be  marked. 

Q.  And  where  did  you  say  this  colored  sheet  finally  was  de¬ 
posited? — A.  In  the  closed  files  of  the  invoice  office. 

Q.  I  see.  Now.  then.  I  hand  you  what  has  been  marked 
Plaintiff’s  Exhibit  1-C  and  ask  you  what  that  purports  to 
be?— A.  This  is  another  copy  or  a  triplicate  copy  of  the  same 
confirmation  form. 

I  Q.  Now.  then,  what  is  the  ultimate  disposition  of 
nil  that  pink  copy? — A.  This  is  the  buyer’s  copy  which 
the  buyer  keeps  for  her  own  record  purposes  or  for 
her  own  or  his  own  information. 

Q.  And  does  that — does  the  information  which  should 
appear  on  that  sheet  as  a  result  of  an  order — differ  in  any 
respect  from  the  information  that  will  appear  on  the  yellow 
carbon’? — A.  No.  but  they  have  information  that  the  buyer 
may  add  for  her  own  record  or  for  her  own  information. 

Q.  Now  does  this  pink  or  buyer’s  copy  or  carbon  contain 
the  retail  price — unit  retail  price  as  appears  on  the  yellow 
carbon’? — A.  Yes,  sir;  I  believe  it  does,  in  most  cases. 

Q.  In  that  respect  it  differs  from  the  original  white’? — A. 
That  is  right.  It  has  to  be  on  the  original  white,  but  the 
retail  price  is  not  set  out.  It  is  on  the  stub  and  the  stub 
is  torn  off. 

Q.  Now  I  hand  you  what  has  been  marked  Plaintiff’s  Ex¬ 
hibit  1-D  and  ask  you  what  that  purports  to  be? — A.  Well, 
this  is  the  fourth  copy,  and  I  don’t  believe  this  has  any  value 
at  all  and  has  been  eliminated  from  our  new  confirmation 
books.  It  has  no  real  value  at  all. 

Q.  You  mean  presently  you  do  not  even  have  that 
112  fourth  copy — that  fourth  carbon? — A.  That  is  right, 
and  although  it  has  been  in  the  old  books,  I  do  not 
believe  it  has  any  value. 

Q.  What  was  the  ultimate  disposition  of  that  blue  car¬ 
bon'.^ — ^A.  Frankly.  I  don’t  know. 

Qi  And  you  say  you  do  not  know  what  use  it  has.  if  any? — 
A.  That  is  right.  So  far  as  I  know  now,  it  has  had  no  use 
for  some  time. 

Mr.  Austin.  At  this  time,  if  the  Court  please,  we  offer 
into  evidence  Plaintiff’s  Exhibits  1-A  through  l-D. 

Mr.  Horsky.  I  have  no  objection. 

The  Court.  Let  them  be  received  in  evidence. 
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(The  forms  previously  marked  ‘Tlainliffs  Exhibits.  No. 
1-A.  L-B,  L-C  and  1-D”  were  received  in  evidence.) 

Mr.  Austin.  I  might  say,  if  the  Court  please,  that  these 
exhibits  have  been  marked  and  agreed  upon  by  Counsel  in 
the  stipulation  of  the  pre-trial  proceedings. 

By  Mr.  Austin: 

Mr.  Etelson,  I  hand  you  what  has  been  marked  Plaintiff's 
Exhibit  No.  9  and  ask  you  what  that  purports  to  be? — A.  This 
is  a  change  of  retail  form. 

Q.  Now  when  is  that  used? — A.  We  call  it  a  change  of  re¬ 
tail  form.  That  is  actually  not  the  correct  name  of  it. 

113  This  is  used  when  there  are  to  be  changes  made  in  the 
order  after  it  has  reached  the  invoice  ofifice.  This  is 

an  order  to  the  invoice  office  to  make  a  change  cither  in  the 
date  or  the  quantity  order  or  the  retail  price  of  the  mer¬ 
chandise. 

Q.  Now  among  other  things,  that  is  a  method  used  to  change 
the  retail  price,  is  it  not? — A.  Before  the  merchandise  is  marked. 

Q.  Before  the  merchandise  is  marked? — A.  That  is  right. 

(J.  Yes.  and  it  is  not  used  after  the  merchandise  has  once 
been  marked? — ^A.  That  is  right. 

Q.  Mr.  Etelson.  I  hand  you  Plaintiff's  Exhibit  10  and  ask 
you  what  that  i)urports  to  be? — A.  This  is  one  copy  of  a 
mark-up  form. 

Q.  And  when  is  that  used? — A.  This  is  used — and  it  is  made 
out  in  duplicate  form — this  is  used  when  the  retail  price  of 
merchandise  which  has  already  been  marked  is  to  be  changed 
upward. 

Q.  And  that  original  is  in  a  book,  is  it  not? — A.  A  book; 
yes,  sir. 

Q.  And  you  say  there  is  one  other  copy?  Is  that  the  tissue 
you  are  referring  to? — A.  No.  I  think  this  is  the  copy 

114  that  stays  in  the  book  and  there  is  a  white  copy. 

Q.  Original  white  sheet? — A.  Yes,  sir. 

Q.  You  say  there  are  no  tissue  copies? — A.  No.  sir.  There 
is  a  copy  that  stays  in  the  book,  a  carbon,  not  a  tissue. 

Q.  No  tissue?  I  hand  you  Plaintiff’s  Exhibit  11  and  ask 
you  what  that  purports  to  be? — A.  This  is  a  reduction  form 
or  a  mark-down  which  is  also  made  out  in  duplicate,  and  this 
is  used  when  the  retail  price  of  the  merchandise  is  lower  from 
the  marked  price — is  changed  downward. 

Q.  That  is  right.  And  that  also  is  only  used  after  the  mer¬ 
chandise  has  originally  been  marked? — A.  Yes,  sir. 

Mr.  Austin.  The  plaintiff  at  this  time  offers  in  evidence 
Exhibits  9, 10  and  11. 
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Mr.  Horsky.  No  objection. 

The  Court.  Received. 

(The  forms  previously  marked  “Plaintiff’s  Exhibits  9,  10 
and  IT’  were  received  in  evidence.) 

By  Mr.  Austin  : 

Q.  Mr.  Etelson,  with  respect  to  those — with  respect  to  the 
confirmation,  who  makes  that  out’?  Who  fills  in  the  informa¬ 
tion? — A.  In  most  cases,  the  buyer.  When  I  say  the 
115i  buyer.  I  mean  the  department  manager  as  against,  per¬ 
haps  something  that  may  be  bought  by  someone  in  the 
New  York  office  for  a  buyer. 

Q.  And  with  respect  to  the  change  in  retail  form — who 
makes  that  up? — A.  The  buyer. 

Q.  And  as  to  the  mark-up  and  mark-down,  the  buyer  makes 
that  up’? — A.  In  most  cases.  Sometimes  it  may  be  done  by 
him  or  by  the  assistant  buyer,  or  if  both  are  away,  the  mer¬ 
chandise  manager,  but  someone  responsible  for  the  depart¬ 
ment  at  the  time  it  is  made  up. 

Q.  In  other  words,  that  is  part  of  the  written  merchandis¬ 
ing  procedure  of  the  store’? — A.  That  is  right. 

Mr.  Austin.  That  is  all,  I  believe. 

Mr.  Horsky.  Mr.  Etelson  is  in  the  same  position  as  Mr. 
Dulcan.  We  have  no  further  examination. 

The  Court.  Proceed. 

Mr.  Austin.  Mr.  Kaplan,  please. 

Lester  K.\pl.\n,  a  witness  called  by  and  on  behalf  of  the 
plaintiff,  having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

116  Direct  examination  by  Mr.  Austin  : 

Q.  State  your  name. — A.  Lester  Kaplan. 

Q.  W’here  do  you  live’? — A.  268  Jefferson  Street  NW.,  Wash¬ 
ington,  D.  C. 

Q;.  And  by  whom  are  you  employed? — A.  The  OflSce  of  Price 
Administration. 

Q.  In  what  capacity? — ^A.  Investigator. 

Q.  How  long  have  you  worked  for  OPA? — A.  Since  June 
1942. 

Q.  What  was  the  nature  of  your  w’ork  before  you  were  em¬ 
ployed  by  OPA? — A.  I  worked  as  an  investigator  for  the  New 
York  City  Department  of  Welfare. 

Mr.  Gordon.  Department  of  what,  sir? 

The  W’lTNESs.  Welfare. 

Q.  How  long  had  you  been  employed  in  that  work? — ^A. 
Seven  years. 


25 


Q.  What  has  been  the  nature  of  your  work  with  the  OPA? — 
A.  The  investigation  for  compliance  with  the  various  OPA  rules 
and  regulations. 

Q.  And  in  the  course  of  your  employment,  did  you  have 
occasion  to  investigate  the  Washington  store  of  the 
117  Hccht  Company? — A.  Yes. 

Q.  When  was  this? — A.  From  October  1st  through  the  month 
of  October  and  a  few’  days  in  November. 

Q.  Did  you  conduct  the  investigation  alone? — A.  Well.  I  had 
several  assistants. 

Q.  They  worked  with  you  regularly  on  the  investigation? — 
A.  A  few  w’orked  regularly  and  a  few  were  employed  more  or 
less  in  a  clerical  capacity — to  copy  dowm  some  information 
for  us. 

Q.  Did  vou  investigate  all  of  the  departments  in  the — store? 
A.  No.  ‘ 

Q.  What  departments  did  you  investigate? — A.  We  investi¬ 
gated  seven  departments:  26.  47.  55,  50.  60,  69.  and  76. 

Q.  And  in  your  investigation,  who.  if  any.  of  the  executives 
in  Hecht  Company  did  you  meet? — A.  Mr.  Etelson  and  Mr. 
Brown  and  IVIr.  Dulcan,  Mr.  Weitzberg  and  various  buyers, 
if  you  call  them  executives. 

Q.  And  what  buyers  did  you  meet? — A.  Buyers?  Mr.  Rose 
in  department  26  and  his  assistants.  Mr.  Gordon ;  Miss  Rothen- 
berg,  department  47;  Mr.  Rosenberg,  department  55; 
IIS  the  gentleman  in  department  69;  Mr.  Levinson.  60;  and 
Mr.  Weiner,  76. 

Q.  And  in  what  department  did  you. commence  your  in¬ 
vestigation? — A.  Department  26. 

Q.  What  commodities — w^hat  types  of  commodities  are  sold 
in  that  department? — A.  Students’  and  boys’  clothing. 

Q.  And  you  met  Mr.  Rose  and  Mr.  Gordon? — A.  That  is 
right. 

Q.  The  buyer  and  assistant  buyer  in  that  department? — 
A.  Yes. 

Q.  Did  you  discuss  the  proposed  investigation  with  them? — 
A.  Yes. 

Q.  Under  w’hat  circumstances? — A.  Originally  at  Mr.  Etel¬ 
son ’s  oifice. 

Q.  "What  was  the  nature  and  extent  of  this  discussion? — A. 
W’ell,  I  discussed  the  first  day  w’ith  Mr.  Etelson  and  then  with 
Mr.  Rose  the  merchandising  policy  of  the  store  and  the  depart¬ 
ment  26,  specifically  in  order  to  ascertain  just  what  records 
I  would  have  to  look  at  to  find  out  the  store's  proper  March 
and  ceiling  prices  and  w’hat  other  documents  I  would  need  to 
be  able  to  find  out  just  where  they  kept  their  various  records. 
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'  Q.  Will  you  describe  how  you  conducted  the  investi- 

119  gation?  Describe  how  you  conducted  the  investigation 
in  department  26.  and  if  you  can,  in  the  order  in  which 

you  proceeded. — A.  After  discussion  with  Mr.  Etelson  and  Mr. 
Rose.  I  requested  that  i\Ir.  Etelson  secure  for  me  the  various 
confirmations  for  department  26 — those  that  would  start  as 
far  back  as  November  1941  through  March  1942. 

I  also  requested  from  Mr.  Etelson  the  store’s  own  base  period 
statements,  and  these  were  given  to  me  by  Mr.  Etelson. 

We  copied  down  all  the  confirmations  which  Mr.  Etelson 
gave  to  me.  and  then  took  the  store's  base  period  statement, 
which  included  their  cost  of  living  commodities  and  supple¬ 
ments.  and  attemi)ted  to  check  the  items  which  appeared  on 
these  confirmations  with  the  store’s  statement. 

We  found,  however,  that  the  statement  did  not  identify 
the  various  items  as  they  appeared  on  the  confirmations.  That 
is.  specifically,  there  were  no  style  numbers  on  many  of  the 
items  that  appeared  on  the  base  period  and  cost-of-living  state¬ 
ments. 

1  then  requested  Mr.  Rose  and  his  assistant.  Mr.  Gordon, 
to  indicate  or  write  in  as  best  they  remembered  the  style  num¬ 
bers  for  the  items  appearing  on  their  statements.  This  was 
done. 

When  they  had  finished  this,  we  made  a  check  against  the 
confirmation  at  a  lower  jirice  than  on  their  own  base 

120  ing  this  check  of  all  those  items  which  ai)peared  on  the 
confirmation  at  a  lower  price  than  on  their  own  base 

l)eriod  and  cost-of-living  statements. 

When  this  was  finished.  I  requested  the  mark-up  and  mark¬ 
down  books  from  Mr.  Etelson.  He  produced  these  and  we 
at'tempted  to  check  the  items  so  listed  against  the  store’s 
mark-ups  and  mark-downs. 

Here  again  we  found  that  the  mark-ups  and  mark-downs 
were  not  identified  by  style  number  and  would  have  such 
items  as  a  boy’s  suit  marked  up  from  S22.00  to  $25.00  There 
was  no  way  that  we  could  identify  these  items  except  by  re¬ 
membering  on  the  base  periods  or  confirmations. 

Now  here  again  Mr.  Rose  and  Mr.  Gordon,  his  assistant, 
were  called  in.  We  took  the  list  of  those  items  which  appeared 
at  a  lower  price  on  the  store’s  confirmation  and  went  over 
these  items  with  Mr.  Gordon  and  Mr.  Rose,  item  by  item, 
checking  them  against  the  mark-up  books  as  well  as  the  base 
period  and  cost-of-living  statements. 

In  many  cases  Mr.  Rose  or  Mr.  Gordon  would  point  out  an 
item  which  appeared  on  the  confirmation  and  then  he  would 
state  that  this  item  appears  on  the  base  period  statement  or 
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cost-of-living  statement  in  a  certain  column.  There  wouldn’t 
be  a  style  number  there  and  there  would  be  no  way  in  which 
we  could  question  its  identity,  so  these  items  would  be 

121  crossed  off. 

In  several  cases  Mr.  Rose  or  Mr.  Gordon  would  i)ick 
up  the  mark-uj)  book  and  show  me  mark-ups  which  they  stated 
purported  to  be  mark-ui)S  during  March  or  shortly  before 
March  for  items  which  appeared  on  these  statements.  Hero 
again,  when  they  pointed  this  out  to  me.  we  crossed  tliem 
off  the  schedule  of  items. 

Wliile  this  was  going  on — by  ‘hne”  I  mean  myself  and  sev¬ 
eral  assistants  at  various  times — we  had  gone  out  on  the  floor 
and  checked  the  base  period  statements  and  cost-of-living 
statements  for  merchandise  that  appeared  on  the  selling  floor 
of  the  department.  This  was  in  the  nature  of  a  spot  check. 
Mr.  Gordon,  specifically,  would  pick  out  an  item  from  stock 
which  he  believed  was  new  merchandise  and  which  had  not 
appeared  on  the  base  period  statement  or  cost-of-living  state¬ 
ment  and  for  which  they  had  not  set  up  any  supiffement  to 
OPA,  and  he  would  give  us  a  style  number,  the  manufacturer’s 
statement,  or  number  on  the  price  tag.  and  we  would  check 
this  with  his  assistant  against  the  base  period  and  cost-of- 
living  statements,  and  then  we  ascertained  that  it  was  not 
on  the  list.  A  list  was  made  of  all  these  items.  We  did  this 
in  the  students’  clothes,  and  then,  at  a  later  date.  I  did  the 
same  thing  with  Mr.  Gordon  in  the  boys’  clothes  in  the  same 
department. 

122  At  some  time  during  this  investigation  we  copied 
down  the  various  mark-ups  that  the  store  had  taken 

since  March,  1942.  and  went  over  these  items  with  Mr.  Rose 
and  Mr.  Gordon.  The  items  that  had  been  marked  up  had 
appeared,  according  to  Mr.  Rose  and  Mr.  Gordon,  on  the  store’s 
cost-of-living  and  base  period  statments  at  the  mark-up  price, 
and  we  asked  for  explanations  as  to  whether  that  item  had  been 
sold  or  offered  for  sale  in  March  at  the  mark-up  price. 

In  several  cases  Mr,  Rose  and  Mr.  Gordon  were  able  to  iden¬ 
tify  and  point  out  i)revious  mark-ups  of  these  items,  and  these 
were  crossed  off  the  list. 

At  a  later  date  Mr.  Etelson  was  given  copies  of  the  various 
exhibits  and  schedules  we  had  copied  down  in  that  department. 
I  went  with  him  to  his  own  photostat  place  and  he  had  photo¬ 
stats  made  of  the  various  exhibits  which  we  gave  him.  These 
were  photostated  by  the  store.  They  were  given  an  opportun¬ 
ity  to  check  them  over  again. 

I  came  in  at  a  later  date  and  they  had  several  corrections 
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to  offer.  These  corrections  were  made  and  ijiitialed  by  Mr. 
Rose  as  being  proper  corrections. 

In  certain  cases  some  of  the  items  were  crossed  off  our  list 
since  the  store  had  found  confirmations  or  identified  mark-ups 
which  would  coincide  with  certain  items,  and  then  Mr.  Rose 
submitted  his  statement  in  regard  to  the  manner  in 
128  which  he  had  operated  in  that  department  since  the  in¬ 
ception  of  price  control.  He  signed  that  statement  in 
my  j)resence  and  that  was  the  extent  of  the  investigation  in 
department  26. 

Mr.  Gordon.  Did  you  say  Mr.  Rose  submitted  his  state¬ 
ment?  Did  I  understand  that  correctly? 

Mr.  Austin.  Will  you  read  that  last  statement,  sir? 

(The  reporter  reads  the  last  paragraph  of  the  witness’  state¬ 
ment.  ) 

Mr.  Austin.  Does  that  satisfy  you  all  right? 

Mr.  Gordon.  Oh,  surely:  I  just  want  to  be  sure  I  heard  that 
right. 

By  Mr.  Austin. 

Q.  I  haiul  you  what  has  been  marked  for  identification  ex¬ 
hibits  3-A  through  3-1,  and  ask  you  what  that  purports  to  be? — 
A.  This  purports  to  be  the  store’s  cost-of-living  statement,  as 
well  as  their  base  period  statement.  This  copy,  or  this  photo¬ 
stat  was  made  from  our  records  at  the  War  Price  and  Ration¬ 
ing  Board.  Mr.  Etelson  had  the  store’s  own  copy  in  the  store 
which  they  were  using. 

He  advised  me  it  was  a  true  copy,  filed  at  the  War  Price  and 
Rationing  Board,  and  that  if  we  wanted  a  copy,  it  would  be  the 
same  thing  as  the  store  had.  so  we  made  a  copy  at  the  War 
124  Price  and  Rationing  Board,  and  in  looking  this  over.  I 
sec  it  contains  the  same  number  of  pages  and  supple¬ 
ments  that  the  store  had  submitted  to  me  at  the  time  I  made  my 
investigation. 

Q.  I  notice  that  the  third  last  page  has  the  date  -August  10, 
1942.  Will  you  explain  that  and  the  subsequent  pages? — A. 
These  were  supplements  which  were  filed  bv  the  store  after  July 
1st.  1942. 

Mr.  Austin.  The  plaintiff  offers  into  evidence,  if  the  Court 
please,  exhibits  3-A  through  3-1. 

The  Court.  Received. 

(The  documents  previously  marked  “Plaintiff’s  Exhibits 
3-A.  3-B,  3-C.  3-D.  3-E,  3-F.  3-G.  3-H,  and  3-1”  for  identi¬ 
fication  were  received  in  evidence.) 


By  Mr.  Austin. 

Q.  I  hand  you  what  has  been  marked  Plaintiff’s  Exhibits 
6-A,  B,  and  C.  three  pages  containing  typewritten  material, 
and  ask  you  what  that  purports  to  be. — A.  This  is  a  schedule 
of  items  which  we  took  in  the  store  from  the  third  floor  with  the 
assistance  of  Mr.  Gordon.  These  items  did  not  appear  on  the 
store’s  base  period,  cost-of-living  statement  and  supplements. 

Q.  Referring  to  the  first  line,  will  you  tell  the  Court — de¬ 
scribe  to  him  the  material  contained  therein  and  the 

125  source  of  that  material — the  source  of  those  figures  and 
that  information. — A.  Mr.  Gordon  would  have  the  stu¬ 
dent  suit  that  was  picked  out  as  new  merchandise  and  he  would 
read  off  or  tell  us  the  name  of  the  manufacturer.  In  many 
cases  there  w’as  no  manufacturer’s  name  on  the  price  tag  in  the 
store,  and  he  had  to  rely  on  his  knowledge  in  that  case.  In 
some  cases  there  was  a  manufacturer’s  number  which  was 
noted. 

This  first  column  would  be  the  manufacturer’s  name.  The 
second  column  would  be  a  description  of  the  garment  or  items 
as  it  appeared  on  the  price  tag. 

The  third  column  would  be  the  style  number  on  the  price 
tag.  The  fourth  column  was  a  date  that  appeared  on  the  tag 
and  the  fifth  column  was  the  selling  price  on  the  item  as  it  aiv 
peared  on  the  sales  tag  of  the  item.  The  last  column  we  noted 
down  the  manufacturer’s  number  in  any  cases  wliere  a  man¬ 
ufacturer’s  number  appeared. 

Q.  Xow.  then;  can  you  say  that  after  making  that  list,  you 
compared  it  with  the  base  period  statement  in  the  store’? — A. 
Yes.  This  was  done — the  comparison  was  made  while  the 
items  were  being  copied  down.  At  a  later  date  I  took  the  base 
period  list  with  our  original  list  and  double  checked  in  order 
to  ascertain  if  we  were  able  to  agree. 

Q.  You  were  unable  to  find  those  items  on  the  base 

126  period  statement? — A.  That  is  true. 

Q.  And  did  that  hold  good  so  far  as  the  cost-of-living 
statement  was  concerned? — A.  Yes.  sir. 

Q.  Xow.  then.  I  notice  that  these  sheets  arc  initialed  and 
that  there  is  a  signature  of  Ben  Rose  in  the  lower  righthand 
corner,  '^"ill  you  state  what  that  signifies. — A.  After  we  made 
these  final  copies,  the  store  was  given  a  copy  of  the  photostat 
to  examine  it.  When  we  came  back  at  a  later  date.  Mr.  Rose 
initialed  and  sent  them  to  me  to  signify  that  the  items  appear- 
iiii?  in  wprp  triip 

^  Mr.  Austin.  We  offer  this.  Plaintiff’s  Exhibits  6-A.  B.  and  C 
in  evidence. 

Mr.  Horsky.  Xo  objection. 
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The  Court.  Received. 

(The  documents  previously  marked  “Plaintiff's  Exhibits  No. 

6-B,  and  6-C”  were  received  in  evidence.) 

By  Mr.  Austin: 

Q.  I  hand  you  what  has  been  marked  for  identification 
plaintiff’s  exhibit  7  and  ask  you  what  that  purports  to  be. — 
A.  We  copied  down  from  the  store's  mark-up  book  all  the 
mark-u]')S  which  had  taken  place  in  the  department  20  since 
March  1942.  This  list  was  p:one  over  in  detail  with  Mr. 

127  Rose  and  Mr.  Gordon.  We  could  not  identify  the  items 
specifically  by  style  number  since  none  appeared. 

With  the  assistance  of  Mr.  Rose  and  Mr.  Gordon  we  were  able 
to  eliminate  a  number  of  these  items  for  which  they  showed  me 
previous  mark-ups. 

The  remaining  mark-ups  which  they  could  not  identify  as 
marked  up  were  sold  previously  during  the  month  of  March 
at  the  proposed  retail  j^rice  as  scheduled  here,  and  they  were 
again  initialed  and  signed  by  Mr.  Rose  after  the  store  had  made 
a  copy  of  this. 

Q.  Now  you  take  the  first  line  across  there  and  point  out 
to  the  Court  the  information  contained  in  those  columns. — A. 
On  the  first  column  headed  “Date"  we  would  have  some  mark¬ 
up  numbers  like  29 — 2-10  and  2-11.  and  the  date  appearing 
on  the  mark-up.  In  the  latter  part  of  that  column  we  had  the 
season  number,  like  4-2.  -^2.  etc.,  and  also  the  date. 

Q.  What  are  season  numbers? — A.  Those  are  the  months 
in  which  the  merchandise  was  sold  or  offered  for  sale. 

Q.  Wlicre  did  you  get  that  information'? — A.  That  informa¬ 
tion  came  from  the  mark-up  slip  and  appeared  on  the  mark-up 
slip. 

,  The  next  column  identifies  the  item  by  Class,  as  the 

128  list  appeared  on  the  mark-ups. 

The  following  column  represents  the  quantity  mark¬ 
up  as  it  also  a])peared  on  the  mark-ups. 

The  following  column  was  a  description  of  the  items  also 
appearing  on  the  mark-up. 

The  next  column  headed  “Present  Retail  Price'’  had  the  fig¬ 
ures  iwhich  api^eared  on  the  mark-up  slips  under  present  retail 
price,  atid  the  final  column,  the  prices  appearing  on  the  pro¬ 
posed  retail  price  which  I  understood  from  ^Ir.  Gordon  and  Mr. 
Rose  to  represent  the  mark-up  price  of  the  item. 

Q.  Is  that  what  Mr.  Rose  told  you — that  that  is  what  that 
represented? — A.  Yes. 

Mr.  Austin.  If  the  Court  please,  we  offer  into  evidence  plain¬ 
tiff’s  exhibit  7. 
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Mr.  Horsky.  May  I  ask  a  question  in  order  to  determine 
whether  to  object,  your  Honor? 

The  Court.  I  think  so. 

Mr.  Horsky.  Mr.  Kaplan,  this  does  not  re))resent  anythinj^ 
but  the  items  which  you  at  that  time  could  not  find  had  been 
marked  up  to  a  price  in  March  equivalent  to  the  suggested 
retail  prices;  is  that  right? 

The  Witness.  Not  that  I  could  not  find,  but  that  Mr.  Rose 
and  Mr.  Gordon  could  not  find. 

Mr.  Horsky.  And  that  you  could  not  find. 

129  The  Witness.  And  that  I  could  not  find. 

!Mr.  Horsky.  Your  judgment  is  not  that  there  are  not 
such,  but  they  couldn’t  be  found  at  that  time. 

The  Witness.  My  judgment  is  that  the  store  gave  me  all  the 
mark-ups  they  had.  and  those  were  the  mark-ups  I  understood 
Mr.  Rose  and  Mr.  Gordon  were  using. 

IMr.  Horsky.  But  these  might,  on  further  investigation,  have 
proved  to  be  proper. 

The  Witness.  Mr.  Rose  and  Mr.  Gordon  told  me  that  those 
on  that  list  were  the  only  mark-ups  of  those  items  which  had 
taken  place  that  did  not  take  place  in  March,  because  if  they 
had  they  would  have  had  a  mark-up  for  me  which  they  did  not 
have  and  could  not  identify. 

These  mark-ups  without  Mr.  Ro.se  and  Mr.  Gordon  would 
mean  nothing  to  me. 

IMr.  Horsky.  I  am  jiuzzled  by  what  you  expect  these  to  rep¬ 
resent.  Siqipose  an  item  had  been  sold  in  March.  Let  us  take 
this  first  column  across.  It  is  a  proposed  retail  price  of  $16.95; 
present  retail  jirice.  S14.SS.  Good.  Suppose  it  was  a  mark-up 
after  a  mark-down. 

The  Witness.  They  checked  the  mark-up  with  the  mark¬ 
down.  It  had  not  been  marked  down  in  March. 

Mr.  Horsky.  In  other  words,  this  is  just  a  list  of  mark¬ 
ups  subject  to  check  to  see  whether  they  were  proper 

130  or  not. 

The  Witness.  Which  were  checked. 

Mr.  Horsky.  They  were  checked  once? 

The  Witness.  That  is  right. 

Mr.  Horsky.  I  have  no  objection. 

Mr.  Gordon.  This  Mr.  Gordon  is  the  assistant  buyer  there. 

The  Witness.  That  is  right. 

Mr.  Gordon.  Not  me. 

The  Witness.  Yes. 

Mr.  Gordon.  I  want  to  make  that  clear  [laughter]. 

The  Court.  They  may  be  received. 
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(The  document  previously  marked  “Plaintiff’s  Exhibit  7”  for 
identification  was  received  in  evidence.) 

By  Mr.  Austin  : 

Q.  N  ow  I  hand  you  plaintiff’s  exhibit  A.  B.  and  C.  and  ask 
you - 

Mr.  Horsky  (interposing).  What  number? 

Mr.  Austin.  Pardon  me — A.  B,  and  C. 

By  Mr.  Austin  : 

Q.  I  ask  you  what  those  sheets  purport  to  be. — A.  We  copied 
down  all  of  the  confirmations  on  items  which  we  could  not  iden¬ 
tify  at  the  same  price  on  the  store’s  base  period  and  cost- 

131  of-living  lists.  The  last  column  shows  the  prices  at  which 
they  apuear  on  that  list. 

These  items  were  gone  over  witli  Mr.  Gordon  and  Rose,  item 
by  item,  checked  against  the  base  period  of  cost-of-living  lists 
and  the  mark-ui^s  and  mark-downs  which  they  had  available 
at  that  time.  In  many  cases  there  was  nothing  to  identify  these 
on  the  base  period  and  cost-of-living  lists,  inasmuch  as  no  style 
numbers  appeared  on  these  lists.  They  likewise  had  to  identify 
the  mark-ups. 

The  original  list  contained  many  other  items  which  we  crossed 
out  and  left  off  the  schedule  because  Mr.  Rose  and  ^Ir.  Gordon 
were  able  to  identify  either  mark-ups  or  subsequent  confirma¬ 
tions  or  items  on  ceiling  ]'>rice  lists  which  had  the  same  prices 
on  the  confirmation  we  had  scheduled. 

When  this  was  all  finished  the  store  was  given  a  copy  of  this 
photostat.  They  apparently  had  checked  again  because  at  a 
later  date  they  offered  several  corrections  to  these  lists  which 
we  had  not  objected  to.  They  were  changed  and  signed  and 
initialed  by  Mr.  Rose. 

Q.  And  they  appear  here? — A.  Yes. 

Q.  Now  will  you  go  over  this  exhibit  with  respect  to  the  first 
line  across  and  just  tell  the  Court  where  the  information  there 
was  obtained  and  what  each  of  those  captions  on  the  re- 

132  spective  columns  means. — A.  The  first  column  is  the 
style  number  stated  on  the  confirmation.  The  second 

column  is  the  manufacturer’s  name.  All  these  items  appeared 
on  the  confirmation.  The  third  column  is  a  description  of  the 
item  on  the  confirmation.  The  next  column  is  the  confirmation 
number.  The  following  column  is  the  class — in  this  instance 
where  the  class  number  ap])eared  on  the  confirmation.  The 
following  column  is  the  purchase  date  as  it  appears  on  the  con¬ 
firmation.  The  next  one  is  the  received  date.  The  next  is  the 
cost  date  and  the  next  is  the  retail  price  from  the  confirmation 
and  which  Mr.  Rose  and  Mr.  Gordon  and  Mr.  Etclson  previ¬ 
ously  had  informed  me  would  be  the  selling  price  of  the  mer- 


chandise  unless  a  mark-up  or  mark-down  or  change  in  retail 
had  taken  place. 

The  final  column  is  the  price  which  appeared  on  the  store’s 
own  base  period  and  cost-of-living  statements. 

Q.  Now  did  you  check  that  retail  price  as  you  found  it  on  the 
confirmations  with  mark-ups  and  mark-downs? — A.  I  did  that 
with  the  assistance  of  ]\Ir.  Rose  and  Mr.  Gordon. 

Q.  Just  explain  that  operation  to  the  Court. — A.  Mr.  Rose 
and  Mr.  Gordon  had  mark-ups  and  mark-downs  available,  and 
we  went  over  this  particular  item,  style  No.  6835,  for  Schneider, 
we  will  say.  which  appeared  at  retail  for  $22.50. 

133  Since  they  could  identify  the  style  number,  they  went 
through  the  mark-ups.  There  were  no  mark-ups.  They 

attempted  to  pick  out  mark-ups  or  mark-downs  which  might 
have  taken  place  prior  to  March  1942.  and,  then,  when  none 
could  be  found — in  many  other  cases  ^Ir.  Rose  had  his  own 
buyer's  confirmations.  That  was  the  pink  confirmation  which 
we  did  not  use  previously.  We  used  the  yellow.  He  checked 
through  his  files  of  confirmations  and  tried  to  find  out  if  another 
confirmation  had  been  received  prior  to  March  at  a  higher  price. 
When  this  was  done  and  none  was  found,  this  item  was  put  down 
on  a  list. 

Q.  And  that  same  ])rocedure  was  followed  with  respect  to 
each  of  those  items  you  have  listed? — A.  Yes,  sir. 

Mr.  Austin".  If  the  Court  please,  we  offer  in  evidence  exhibits 
S-A,  B.  and  jC. 

Mr.  Horsky.  No  objection. 

(The  documents  previously  marked  “Plaintiff's  Exhibits  No. 
S-A.  S-B,  and  S-C”  were  received  in  evidence.) 

The  Court.  They  are  received.  We  will  suspend  an  hour 
until  1:30. 

The  Court  Attend.\nt.  This  court  will  recess  until 
1:30. 

134  (At  1 :  30  p.  m.  Court  was  called  to  order  with  Mr. 
Lester  Kaplan  retaking  the  witness  stand) 

The  Court.  IVIr.  Austin,  you  may  have  the  witness  again. 

By  Mr.  Austin: 

Q.  Following  your  investigation  of  Department  26,  Mr. 
Kaplan,  what  did  you  investigate? — A.  47. 

(^.  And  will  you  kindly  describe  to  the  Court  your  procedure 
in  the  investigation  of  that  department? — A.  I  spoke  to  Miss 
Joan  Rothenberg,  the  buyer  of  that  department,  and  asked 
her  how  she  had  arrived  at  her  base  period,  cost-of-living 
statements.  She  informed  me  that  she  had  taken  the  various 
buyers’  confirmations  from  the  begining  of  that  yeai\  January, 
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and  copied  down  the  different  items  which  appeared  on  these 
confirmations  right  through  March,  and  put  these  on  the  cost- 
of-living  and  base  period  stat-ement;  thereupon  Mr,  Etelson 
procured  for  us  the  confirmations  of  Department  47.  Mise 
Rothenberg  sat  down  with  us.  and  here  again  identified  on 
Department  47  the  base  period,  cost-of-living  statement  the 
various  items  that  appeared  on  the  confirmations  since  here 
again  the  base  period  and  cost-of-living  statements  did  not 
identify  many  of  the  items  by  style  number.  We  made  a  list 
of  all  the  confirmations  that  were  submitted  to  us  from  that 
department  through  March  1942.  Then  we  cheeked  this  list 
'  against  the  base  period  and  cost-of-living  statement 

135  with  Miss  Rothenberg’s  assistance  and  found  many 
items  for  which  confirmations  had  been  received  during 

this  period  which  did  not  appear  on  the  base  period  and  cost-of- 
living  statements. 

A  list  of  these  items  was  made.  Then  we  went  down  to 
the  selling  floor  of  that  department  one  day.  and  with  Miss 
Rothenberg’s  assistance  checked  the  individual  items  of  ho¬ 
siery  selling  on  the  floor  at  that  time.  We  had  with  us  the 
base  period  and  cost-of-living  statements. 

Here  again  we  took  a  list  of  items  which  were  selling  on 
the'  floor  at  that  time  which  did  not  appear  on  the  cost-of- 
living  or  base  period  statements. 

Miss  Rothenberg  was  asked  if  she  had  any  records  to  show 
how  she  had  arrived  at  the  price  of  this  merchandise  which 
had  not  been  carried  in  March.  She  thereupon  told  us  that 
she  had  kept  no  written  records  of  any  comparisons,  but  she 
had  in  her  own  mind  compared  the  new  items  with  what  she 
had  sold  before. 

At  this  same  time  we  took  a  list  of  several  items  which  were 
selling  on  the  floor  at  prices  higher  than  prices  appearing  on 
their  own  cost-of-living  and  base  period  statements. 

At  a  later  date  again  the  mark-ups  of  that  department  were 
checked  with  Miss  Rothenberg.  and  a  list  w’as  made  of  all  those 
mark-ups  which  took  place  after  March  1942.  for  which  at 
that  time  Miss  Rothenberg  could  not  point  out  previous  mark- 
downs  or  mark-ups.  and  which  had  been  selling  at  the  marked- 
up  price. 

136  Then  copies  of  these  various  schedules  were  again 

'  photostated  and  by  the  store.  I  suppose,  examined,  be¬ 
cause  several  corrections  were  made.  They  were  initialled  by 
Miss  Rothenberg  as  being  correct  and  signed,  and  Miss  Rothen¬ 
berg  signed  a  statement  explaining  just  what  she  had  done 
ill  that  department,  and  testifying  to  the  various  exhibits 
which  were  mentioned  in  her  statement. 
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Q.  Now,  I  hand  you,  Mr.  Kaplan,  what  has  been  marked 
for  identification  as  Plaintiff's  Exhibit  38a.  b.  c,  d,  and  e.  and 
ask  you  what  that  purports  to  be. — A.  This  is  the  department's 
cost-of-living  statement  which  was  filed  at  the  War  Price  and 
Ration  Board.  It  also  is  the  statement  which  was  given  to 
me  as  the  store’s  base  period  and  cost-of-living  statement. 

Q.  Does  that  contain  any  supplements? — A.  No. 

Q.  And  that  is  a  photostatic  copy,  is  it  not,  of  the  cost-of- 
living  statement? — A.  Yes. 

Q.  As  on  file  with  the  War  Price  and  Ration  Board  here 
in  the  District'? — A.  Yes. 

Q.  And  you  have  mentioned  several  times  that  items  did  not 
have  style  number  identification. — A.  Yes. 

137  Q.  Will  you  indicate  on  that  list,  if  you  can.  what  you 
learn  from  that  statement  so  that  the  Court  will  fully 

understand  it. — A.  Well,  there  is  a  column  on  this  list  which 
said  “Style  Number.”’  First  there  would  be  the  article,  silk 
hose.  Then  the  manufacturer's  number,  and  then  there  is  a 
column  for  the  style  number  which  is  left  blank.  Then  there 
is  a  description,  three  thread,  rayon  top.  and  the  price. 

In  the  absence  of  the  style  number,  we  checked  the  con¬ 
firmations  for  the  department.  The  confirmations  come  in 
with  the  style  number.  Now.  various  types  of  three  thread 
rayon  hose  may  be  purchased  from  one  manufacturer,  and 
without  the  style  number  on  here  we  can't  tell  which  hose  are 
brought  in  at  which  price. 

■Mr.  Austin.  If  the  Court  please,  we  offer  into  evidence 
Plaintiff's  Exhibit  38  a,  b,  c.  d.  and  e. 

Mr.  Horsky.  No  objection. 

The  Court.  Received. 

(The  document,  Plaintiff's  Exhibit  38  a.  b.  c,  d,  and  e  was 
received  in  evidence.) 

By  Mr.  Austin  : 

Q.  I  hand  you.  Mr.  Kaplan.  Plaintiff's  Exhibits  39a.  and 
39b.  and  ask  you  what  those  sheets  purport  to  be. — A.  At  the 
time  the  check  was  made  on  the  floor  of  this  department 

138  with  their  base  period  and  cost-of-living  list  we  found 
these  items  selling  on  the  floor,  but  they  did  not  appear 

on  the  base  period  or  cost-of-living  list  as  required. 

Q.  Now.  how  did  you  determine  that  fact? — A.  Well,  Miss 
Rothenberg  was  present.  She  identified  the  style  and  the  dis- 
cription  of  the  hose  with  the  items  appearing  on  the  base  period 
and  cost  of  living  statements.  She  could  not  identify  these 
items  on  the  statements. 

Q.  At  that  time  you  had  the  cost  of  living — or  the  base  pe- 
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riod  statement  as  given  to  you  by  Mr.  Etelson  for  this  depart¬ 
ment? — A.  Yes. 

Q.  Xow.  then.  I  notice  that  those  sheets  are  both  initialed 
and  signed.  What  is  the  significance  of  that,  please? — A.  At 
thiC  time  the  check  was  made  on  the  floor  with  Miss  Rothen- 
berg  an  original  list  was  compiled.  Then  this  list  was  checked 
over  again,  and  finally  typed  up  in  this  form.  The  store  was 
giv^n  a  copy  of  this  list.  Miss  Rothenberg  checked  this  again 
herself.  I  believe,  and  then  initialled  it  as  being  a  true  copy 
of  what  we  found  on  the  floor  at  the  date  the  check  was  made. 

Mr.  Austin.  PlaintilT  offers  in  evidence,  if  the  Court  please. 
Plaintiff's  Exhibits  39a  and  30b. 

^Ir.  Horsky.  Xo  objection. 

139  The  Court.  Received. 

( The  documents.  Plaintilf’s  Exhibits  39a  and  39b  were 
received  in  evidence.) 

By  Mr.  Austin. 

Q.  I  hand  you.  Mr.  Kaplan,  what  has  been  identified  as 
Plaintiff's  Exhibits  40a  and  40b.  and  ask  you  to  tell  what  that 
shows,  what  those  two  pages  purport  to  be. — A.  This  list  was 
compiled  from  confirmations  which  the  store  had  submitted  to 
us  in  January  through  March.  1942.  Miss  Rotiienberg  had 
informed  us  that  she  had  coj)ied  all  the  confirmations  from 
January  through  March  in  arriving  at  a  ceiling  price  list,  there¬ 
fore  we  felt  if  we  copied  those  confirmations,  we'd  have  all  the 
itelns  that  appear  on  the  ceiling  price  list,  and  would  be  able  to 
check  the  iirices  that  way.  It  was  found,  however,  that  these 
items  that  were  scheduled  did  not  appear  on  her  base  period 
or  cost  of  living  statements. 

Q.  Do  you  know  as  a  matter  of  fact  whether  all  of  those 
items — whether  those  items  were  offered  or  sold  and  delivered 
in  March  of  1942'? — Many  of  these  items  Miss  Rothenberg 
could  identify  as  having  been  sold  in  March.  There  were 
dates  on  the  confirmations  which  seemed  to  give  us  a  pretty 
good  idea  as  to  when  the  merchandise  was  in  the  store  and 
offered  for  sale. 

Q.  At  any  rate,  the  purpose  for  you  using  them  was  because 
thev  advised  vou  how  she  determined  and  made  her  base 

140  period  statement'? — A.  That  is  right. 

Q.  The  confirmation  from  January  1  through  March 
were  the  sources  of  information'? — A.  That  is  right. 

Q.  X’ow,  then  will  you  describe  in  detail  that  exhibit  and 
what  the  various  figures  and  descriptions  in  the  columns  pur- 
jiort  to  show,  and  indicate  the  source  of  that  information. — A. 
The  information  appearing  came  from  the  confirmations.  The 
first  column  we  have  the  date.  The  next  column  is  a  descrip- 


tion  including  the  manufacturer’s  name  and  description  of  the 
item.  The  next  is  a  confirmation  number.  Then  we  have 
the  price  appearing  on  the  confirmation,  and  then  the  style 
number  which  appeared  on  the  confirmation.  The  last  column 
which  we  have  is  headed  listed  ceiling  price.  It  had  been  our 
intention,  if  possible,  to  check  these  confirmation  prices  with 
the  submitted  base  period  and  cost-of-living  statements. 
However,  in  too  many  cases  the  base  period  statements  and 
cost-of-living  statements  had  no  style  number,  and  it  was  im¬ 
possible  to  get  an  accurate  check  of  the  price  because  of  it. 

Q.  And.  therefore,  what  does  the  fact  that  that  last  column 
was  left  blank  indicate? — A.  Well,  these  items  in  the  first  place 
could  not  be  found  on  the  base  period  and  cost-of-living  state¬ 
ment.  and  then  there  were  items  which  we  had  schedule 
xtl  on  this  exhibit  when  we  copied  it  down  originally  which 
w’e  thought  we  could  check,  but  we  couldn’t  check 
against  a  list  of  ceiling  prices  because  just  to  identify  them  by 
manufacturer  and  price  line — there  was  no  style  numbers  on 
the  base  period  statements. 

The  Court.  It  doesn't  mean  that  the  ceiling  price  would  have 
been  any  different  from  the  confirmation  price? 

The  Witness.  On  these  items? 

The  Court.  Yes. 

The  Witness.  No.  it  doesn't  mean  that.  They  just  didn’t 
appear  on  the  submitted  list. 

The  Court.  Yes. 

By  Mr.  Austin  : 

Q.  In  other  words,  as  far  as  you  were  able  to  determine  from 
these  items  no  ceiling  price  had  been  established  on  them'? — 
A.  That  is  right. 

The  Court.  I  understood  him  to  mean  that  they  hadn't  been 
found,  that  he  couldn't  know  about  the  ceiling  price.  Is  that 
right? 

The  Witness.  No;  these  items  ^Miss  Rothenberg  and  OPA 
could  not  identify  on  the  base  period  statement.  In  other 
words,  even  without  style  number  or  with  style  number,  if  there 
was  any,  these  manufacturers’  items  had  been  omitted  from  the 
statements  submitted. 

By  Mr.  Austin  : 

142  Q.  In  other  words,  you  mean  to  tell  the  Court  she 
could  not  find  those  items  on  the  base  period  state¬ 
ment'? — A.  That  is  right. 

The  Court.  That  doesn't  necessarily  mean  they  weren't 
there,  but  couldn't  be  identified? 
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The  Witness.  She  was  the  only  one  who  could  tell  us  if  there 
were  such  statements.  She  said.  “It  isn’t  there.  I  cairt  find 
it.’- 

The  Court.  Oh,  I  see. 

Mr.  Austin.  Plaintiff  offers  in  evidence  Exhibits  40a  and 
40b. 

Mr.  Horsky.  No  objection. 

The  Court.  Received. 

(The  documents.  Plaintiff’s  Exhibits  40a  and  40b  were  re¬ 
ceived  in  evidence.) 

By  Mr.  Austin  : 

Q.  I  will  hand  you.  Mr.  Kaplan,  what  has  been  marked  for 
identification  as  Plaintiff's  Exhibit  41,  and  ask  you  what  that 
purports  to  be. — A.  These  items  were  copied  from  the  mark¬ 
ups  of  that  department.  They  represent  items  which  were 
marked  up  after  March  31, 1942.  We  checked  with  Miss  Roth- 
enbers  originally  all  the  mark-ups  that  took  place  in  that  de¬ 
partment  including  any  others  that  were  marked  up  after  this 
date.  In  some  cases  Miss  Rothenberg  was  able  to  show 

143  us  previous  mark-ups  or  mark-downs  which  would  indi¬ 
cate  that  these  items  had  previously  been  sold  in  March, 

so  they  were  removed.  The  remaining  items  had  not  been 
marked  up  in  March,  and  had  been  offered  for  sale  at  a  later 
date  at  this  marked  up  price.  Miss  Rothenberg  checked  this 
list  here  and  initialled  and  signed  this  as  being  the  proper  copy 
of  those  mark-ups. 

Q.  Now.  then,  the  figure  in  Column  1  represent  the  season, 
number,  and  mark-up  date,  is  that  correct? — A.  Yes. 

Q.  And  the  figures  in  Column  2  represent  the  manufacturer’s 
number,  is  that  right? — A.  Yes. 

Q.  And  the  third  column  is  description? — A.  Manufac¬ 
turer’s  style  number. 

Q.  Manufacturer’s  style  number,  yes:  and  the  third  column 
is  a  description? — A.  Yes. 

Q.  Now.  then,  will  you  tell  the  Court  wliat  you  mean  by  the 
next  column  which  you  have  headed  original  retail? — A.  Well, 
on  the  mark-up  slip  under  original  retail  we  have  the  price 
which  the  items  sold  for  prior  to  mark-up.  and  the  next  column, 
the  proposed  retail,  shows  the  marked-up  price  for  that  partic¬ 
ular  item.  i 

Q.  In  other  words,  this  original  retail  appears  on  this  mark- 

I  up  form,  which  is  the  form  used  to  accomplish  that,  does 

144  it  not? — A.  Yes. 

Q.  And  so  far  as  this  exhibit  is  concerned,  does  this — 
do  those  original  retail  prices  indicate  the  marked  selling  price 
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of  that  item? — A.  They  indicate  the  marked  selling  price  of 
those  items  and  the  selling  price  prior  to  this  mark-up. 

Q.  And  how  did  you  get  that  information? — A.  Miss  Roth- 
enberg. 

Q.  Now.  then,  what  does  the  term  proposed  retail  mean  in 
those  instances? — A.  The  proposed  retail  means  the  marked- 
up  price  of  the  new  item. 

Q.  That  is  the  new  selling  price  after  the  mark-up? — A. 
That  is  right. 

Q.  And  the  figure  in  the  last  column  is  the  identification  of 
the  mark-up? — A.  It  is  the  mark-up. 

The  mark-up  itself,  is  it  not? — A.  That  is  right. 

Q.  In  other  words,  to  summarize  what  you  said,  would  you 

say  this  exhibit  purports  to  show - A.  Items  which  had  been 

carried  at  one  price  in  March  and  subsequently  marked  up  to  a 
higher  price  and  sold  at  a  later  date  at  that  higher  price. 

145  Q.  Now,  then,  did  you  have  occasion  to  check  on  the 
floor  for  items  sold  in  this  department  to  see  whether 

they  were  being  sold  at  prices  higher  than  the  ceiling  price? — 
A.  We  checked  with  Miss  Rothenberg  at  the  time  we  checked 
to  see  which  items  were  on  the  ceiling  price  list,  and  we  found 
several  items  which  were  selling,  and  which  Miss  Rothenberg 
identified  on  the  list  for  us,  at  higher  prices  on  the  floor  than 
on  their  ceiling  price  list. 

Q.  Do  you  have  the  notes  on  that,  on  those  instances? — A. 
This  copy  was  made  originally,  and  after  a  subsequent  discus¬ 
sion  with  Miss  Rothenberg.  at  which  time  several  items  ^yere 
crossed  out,  she  showed  us  proper  mark-ups  for  those  prices. 
The  remaining  three  items  which  I  have  marked  and  circled 
as  0.  K.,  or  rather  she  did,  are  items  she  stated  were  selling 
above  the  ceiling  price  list. 

Q.  And  will  you  identify  those  commodities  by  manufac¬ 
turers’  names,  style  number,  and  description,  and  so  forth? — 
A.  We  have  a  rayon  Cannon  hose.  Style  501,  described  as  rayon, 
-  lisle  top,  which  appeared  on  the  ceiling  price  list  at  89  cents, 
and  was  selling  on  October  2  at  the  time  we  made  the  check 
at  Sl.OO.  Then  we  have  the  VanRaalte.  Style  No.  20 — no. 
Manufacturer’s  No.  25,  Style  41,  service  silk,  the  ceiling  price 
was  $1.35  and  it  was  selling  on  the  floor  at  $1.50.  Then  we  have 
rayon,  Phoenix.  Style  319.  service  hose,  ceiling  price.  Sl.OO. 
which  was  selling  on  the  floor  at  SI. 35. 

146  Q.  Did  you  interrogate  Miss  Rothenberg  with  respect 
to  these  items? — A.  Yes,  sir. 

Q.  About  the  fact  they  were  selling  apparently  over  the  ceil¬ 
ing  price? — A.  Yes. 
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Q.  Do  you  recall  what  she  had  to  say  about  it? — A.  Well, 
in  one  case  I  recall  she  definitely  stated  it  must  have  been  an 
error  on  her  part.  Another  case  she  stated  that  the  items  had 
been  sold  in  March — I  think  it  was  Van  Raalte — at  $1.35. 
Subsequently  the  price  to  her  had  been  raised,  and  in  April  she 
was  selling  those  hose  at  $1.65.  Then  when  the  Order  came 
out  about  the  General  Maximum  Price  Regulation  she  had 
questioned  Mr.  Levi,  who  was  in  charge  at  that  time,  as  to 
how  she  should  price  this  item,  and  Mr,  Levi  informed  her 
that  she  should  price  it  at  $1.50,  sort  of  a  compromise.  There¬ 
fore.  she  kept  it  at  $1.50. 

Q.  Did  you  ask  or  make  inquiry  from  Miss  Rothcnberg 
as  to  any  record  she  might  have  relative  to  establishing  the 
maximum  prices  on  new  commodities? — A.  Yes.  At  the  time 
we  secured  a  list  of  items  which  were  selling  on  the  floor  and 
did  not  appear  on  the  base  period  or  cost-of-living  statements. 
Miss  Rothenberg  was  questioned  as  to  how  she  had  arrived  at 
those  prices,  and  as  to  whether  or  not  she  had  any  records 

147  to  show  how  she  had  priced  those  items.  Miss  Rothen¬ 
berg  stated  that  she  hadn't  kept  any  written  records  of 

what  she  did  in  regard  to  these  new  items,  but  that  she  had 
compared  them  to  what  she  called  comparable  merchandise 
selling  in  March,  and  no  records  were  available  to  show  how 
she  had  arrived  at  these  prices. 

Q.  Do  you  know  whether  or  not  the  Hecht  Company  pro¬ 
vided  the  buyers  and  Miss  Rothenberg  in  particular  with  any 
form  for  making  such  a  record? — A.  The  Hecht  Company 
had  a  form  which  Mr.  Etelson  had  showed  me,  and  which  is 
designated  as  OPA  7.  This  OPA  7  made  provision  for  the 
buyers  to  fill  in  the  new  commodities  and  the  items  with  which 
they  were  comparing  them  in  order  to  establish  the  price 
for  any  new  item. 

Mr.  Austin.  Plaintiff  at  this  time  offers  in  evidence  E.xhibit 
41. 

Mr.  Horsky.  No  objection. 

The  Court.  Received. 

(The  document.  Plaintiff’s  Exhibit  41  was  received  in  evi¬ 
dence.) 

By  Mr.  Austin: 

Q.  I  will  hand  you  w’hat  has  been  marked  for  identification 
as  Plaintiff’s  Exhibit  No.  4,  and  ask  you  what  that  purports 
,  to  be. — A.  Well,  this  is  the  form  that  the  store  had 

148  devised  for  new  merchandise  which  hadn’t  been  sold 
or  offered  for  sale  in  March,  and  which  was  bought 

by  the  store  at  a  later  date.  I  understood  the  buyers  were 
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supposed  to  fill  these  out  for  each  new  item.  The  form  pro¬ 
vides  for  a  comparison  price,  or  an  item  which  they  compared 
the  new  item  with  as  the  regulations  required. 

Q.  And  is  that  a  copy,  so  far  as  you  know,  of  what  Mr. 
Etelson  showed  you  to  be  the  store’s  form? — A.  Yes;  I  be¬ 
lieve  that  Mr.  Etelson  gave  us  this  copy  as  an  e.xample  of 
what  the  store  had  been  using. 

Q.  He  did  give  you  that? — A.  That  is  right. 

Mr.  Austin.  Plaintiff  offers  in  evidence  Exhibit  4. 

Mr.  Horsky.  No  objection. 

The  Court.  Received. 

(The  document.  Plaintiff’s  Exhibit  4  was  received  in  evi¬ 
dence.) 

By  Mr.  Austin: 

Q.  Mr.  Kaplan,  did  you  have  any  reason  to  investigate  the 
particular  departments  you  did  investigate  rather  than  some 
other  departments  in  the  store? — A.  Well,  at  the  beginning, 
no.  As  the  investigation  progressed,  we  found  that  in  the  fur¬ 
niture  department  the  records  available  were  of  such  a 

149  nature  that  we  could  make  a  much  better  check  than 
on  those  items,  so  we  checked  the  furniture  department. 

Q.  That  is  along  with  the  two  that  you  have  described? — A. 
That  is  right. 

Q.  And  Department  55? — A.  Yes. 

Q.  Now.  then,  will  you  describe  to  the  court  what  your  pro¬ 
cedure  was  in  the  investigation  conducted  in  Department  55? — 
A.  Mr.  Rosenberg,  the  buyer,  was  again  interviewed  in  regard 
to  how  he  decided  what  his  base  period  or  cost-of-living  state¬ 
ment  was.  but  Mr,  Rosenberg  had  a  book  which  he  used  him¬ 
self.  He  stated  that  he  kej^t  in  this  a  record  of  all  the  pur¬ 
chases  and  the  dates  of  the  merchandise  to  be  purchased  for 
that  department. 

Q.  What  was  that  merchandise  generally  speaking? — A. 
Women’s  shoes. 

Q.  Yes.  All  right. — A.  This  information  was  taken  from  his 
own  buyer’s  confirmation.  He  stated  that  from  the  beginning 
of  the  year  through  March  he  went  through  this  book  of  his 
and  listed  all  the  different  types  of  shoes  that  were  purchased 
during  that  period,  and  from  that  he  arrived  at  his  base  period 
and  cost-of-living  statements.  Therefore,  Mr.  Etelson  pro¬ 
cured  for  us  the  book  and  the  buyer’s  confirmations. 

Wc  checked  the  confirmations  with  his  book,  and  sub- 

150  stantially  the  information  recorded  in  this  book  was  that 
which  appeared  on  the  buyer’s  confirmations. 

W'e  then  made  a  list  of  all  the  merchandise  which  came  in 
on  confirmations  from  January  through  March,  1942  which  did 
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-not  appear  on  the  base  period  and  cost-of-living  statement 
which  Mr.  Rosenberg  has  submitted.  This  list  was  gone  over 
with  Mr.  Rosenberg.  In  several  cases  he  pointed  out  items 
which  did  appear  on  the  list — I  mean  the  base  period  list. 

This  base  period  list  again  had  no  style  numbers.  He  merely 
listed  the  manufacturer’s  name  and  various  price  lines.  Man¬ 
ufacturer  A  might  have  sold  shoes  from  $8.00  to  $12.00.  He 
would  have  the  manufacturer’s  name,  and  shoes  ranging  from 
$8.00  to  $12.00.  When  we  checked  the  list  for  this  manufac¬ 
turer  the  only  items  we  could  put  down  with  accuracy  would 
be  a  pair  of  shoes  maybe  at  $6.00  or  $12.00  which  was  not  listed 
for  this  manufacturer.  We  could  not  identify  the  shoes  by 
style  number  because  there  were  no  style  numbers  on  the  list. 

At  a  later  date  we  went  out  on  the  floor  and  checked  with 
the  base  period  cost-of-living  statement  again  for  items  which 
by  price,  line,  and  manufacturer  did  not  appear  on  these  state¬ 
ments. 

Copies  were  made  of  the  various  items,  particularly  rubber 
goods,  rubbers,  which  had  not  been  listed  at  all  on  these  state¬ 
ments.  We  checked  the  mark-ups  in  this  department,  and  at 
a  later  date  we  again  went  over  the  various  exhibits  with  Mr. 
Rosenberg.  He  initialled  them  as  being  correct,  and 

151  included  them  in  a  statement  which  he  signed  and  sub¬ 
mitted  to  the  OPA. 

Q.  Now.  then,  how  extensive  was  your  investigation  in  this 
department?  Did  it  purport  to  cover  every  item? — A.  It  was 
impossible  to  check  prices  in  that  department.  Items  listed 
by  price  line  and  having  no  style  numbers  or  other  description 
that  would  set  them  apart  from  the  various  shoes  sold  could 
not  be  checked  on  the  confirmations. 

Q.  Well,  was  it  a  complete  check  of  every  item  or  just  a 
spot  check? — A.  Well.  I  would  call  it  in  the  nature  of  a  spot 
check. 

Q.  I  hand  you  what  has  been  marked  for  identification  as 
Plaintiff  s  Exhibit  25  a.  b.  c,  d,  e.  and  ask  you  what  they  pur¬ 
port  to  be. — A.  These  are  copies  of  department  55  cost-of- 
living  statements  and  supplements  which  were  filed  with  the 
W’ar  Price  and  Rationing  Board  and  which  the  store  had  on  file 
as  their  base  period  and  cost-of-living  statements  which  were 
submitted  to  us  while  we  investigated  the  department. 

Q.  Which  of  those  sheets  constitute  the  store’s  base  period 
statement? — A.  Pages  1  and  2. 

Q.  Do  you  see  any  of  the  items  on  any  of  those  pages 

152  which  purport  to  have  style  numbers  listed? — A.  No. 

Mr.  Austix.  I  offer  in  evidence,  if  the  Court  please, 
Plaintiff’s  Exhibit  25  a,  b,  c,  d,  and  e. 
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Mr.  Horsky.  No  objection. 

The  Court.  Received. 

(The  documents.  Plaintiff’s  Exhibits  25  a,  b,  c,  d,  and  e  were 
received  in  evidence.) 

By  Mr.  Austin  : 

Q.  Now,  I  hand  you  what  has  been  marked  as  Plaintiff’s 
Exhibits  26  a,  b,  c.  and  d.  and  ask  you  what  those  pages  pur¬ 
port  to  represent. — A.  They  represent  items  which  were  copied 
from  the  store’s  confirmations  which  were  not  listed  on  the 
base  period  or  cost-of-living  statements,  and  which  Mr.  Rosen¬ 
berg  informed  us  were  sold  during  the  month  of  March  by  the 
store. 

Q.  Now’,  will  you  describe  this  exhibit  in  detail  beginning 
with  the  column  captioned  “Manufacturer”,  and  explain  just 
what  those  figures  and  words  are. — A.  The  first  column  we  have 
.the  manufacturer’s  name.  Then  w’e  have  the  confirmation 
number,  which  appears  on  the  confirmation ;  we  have  the  date 
of  the  Order,  and  received  date  on  the  confirmation,  the  stvle 
number,  description,  the  cost  and  the  retail  price. 

Q.  Now,  then,  what  was  the  procedure  in  determining 
w’hether  or  not  those  items,  commodities,  were  on  the 

153  base  period  statement  or  otherwise’? — A.  We  checked 
the  statements  by  price  line  and  where  the  Best 

Shoe  Company  did  not  have  a  shoe  listed  as  selling  at  $3.95, 
irrespective  of  style  numbers,  since  there  are  no  style  numbers 
appearing,  apparently  this  shoe  had  not  been  listed,  because 
there  was  no  $3.95  shoe  on  the  base  period  statement.  All 
of  these  items  were  then  gone  over  w’ith  Mr.  Rosenberg.  He 
checked  them  carefully  in  our  presence  w’ith  base  period  and 
cost-of-living  statements,  and  signed  them  as  being  correct. 

Q.  And  that  exhibit  then  purports  to  show’  items  sold  in  the 
store  in  March  which  did  not  appear  on  their  base  period  state¬ 
ment  or  on  the-cost  of-living  statement? — A.  That  is  true.  I 
might  add  that  many  of  these  items  like  Best  Shoe  or  Frederick 
Speir  were  pretty  stable  shoe  products  according  to  Mr.  Rosen¬ 
berg,  and  had  been  carried  and  sold  by  the  store  over  a  long 
period  of  time. 

Q.  Which  would  indicate  that  he  should  have  known  the 
history  of  the  price  lines  and  prices  of  those  various  shoes 
from  those  particular  manufacturers’? — A.  Yes. 

Mr.  Gordon.  I  am  not  making  any  technical  objections,  you 
understand,  or  I  wouldn’t  let  a  question  like  that  go  by,  but 
we  are  just  trying  to  get  ahead. 

154  The  Court.  Very  w-ell. 

Mr.  Austin.  W’e  offer  in  evidence,  if  the  Court  please. 
Plaintiff’s  Exhibits  26  a,  b,  c,  and  d. 


Mr.  Horsky.  No  objection. 

The  Court.  Received. 

(The  documents.  Plaintiff’s  Exhibit  26  a.  b,  c.  and  d  were 
received  in  evidence.) 

By  Mr.  Austin: 

Q.  I  hand  you  what  has  been  marked  for  identification  Plain¬ 
tiff's  Exhibit  27.  Will  you  describe  that  exhibit  and  tell  what 
it  purports  to  show? — A.  These  items,  rubber  arctics  and  rub¬ 
ber  boots,  were  on  sale  in  the  store  on  October  5.  the  date  we 
cheeked.  They  did  not  appear  on  the  base  period  and  cost-of- 
living  statement  or  supplements. 

Q.  And  how  did  you  determine  that? — A.  Well,  there  were 
no  rubber  goods  or  rubber  arctics  or  rubber  boots  listed  on  any 
statement  in  the  store.  Mr.  Rosenberg  informed  us  that  he 
had  just  forgotten  to  list  rubber  goods. 

Q.  And  what  is  the  source  of  the  information  occurring  on 
that  sheet? — A.  The  information  was  taken  from  the  merchan¬ 
dise  on  the  floor,  the  style,  style  number,  the  price  and  the 
description  of  the  item  on  the  floor. 

155  Q.  And  you  made  a  list  of  those,  did  you? — A.  Yes. 

I  Q.  And  compared  that  with  the  base  period  state¬ 

ments? — A.  Yes. 

Mr.  Austin.  I  offer  into  evidence,  if  the  Court  please.  Plain¬ 
tiff's  Exhibit  27. 

Mr.  Horsky.  No  objection. 

The  Court.  Received. 

(The  document.  Plaintiff’s  Exhibit  27.  was  received  in  evi¬ 
dence.) 

By  Mr.  Austin: 

Q.  I  hand  you  Plaintiff’s  Exhibit  28  and  ask  you  what  that 
purports  to  be. — A.  In  checking  the  confirmations  which  had 
been  received  by  the  store  we  made  a  separate  list  of  all  the  rub¬ 
ber  goods  which  had  been  received  by  the  store  prior  to  March 
1942.  and  sort  of  a  double  check  on  the  merchandise  we  found 
on  the  floor  selling  at  that  time  to  indicate  that  it  had  been 
customary  and  the  store  had  received  rubbers  and  rubber  goods 
right  through  that  period. 

Q.  Now.  will  you  explain  in  detail  the  various  descriptions 
and  numbers  by  column  across  that  sheet? — A.  We  have  tlie 
manufacturer’s  name,  the  confirmation  number,  the  date  of  the 
Order  and  the  received  date,  the  style  numbers,  the  description 
of  the  merchandise,  the  cost  and  the  retail  price  of  the 
15S  merchandise.  This  again  was  initialled  and  signed  by 
Mr.  Rosenberg. 

Q.  A»id  that  list  was  checked  against  the  base  period  and 
cost-of-living  statement’? — A.  Yes. 
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Q.  And  you  were  unable  to  find  any  of  those  items  on  either 
of  those  statements? — A.  Yes;  no  rubber  goods  or  merchandise 
was  listed  there. 

Mr.  Austin.  Plaintiff  offers  in  evidence  Exhibit  28. 

Mr.  Horsky.  No  objection. 

The  Court.  Received. 

(The  document.  “Plaintiff’s  Exhibit  No.  28”  was  received  in 
evidence.) 

By  Mr.  Austin  : 

Q.  I  hand  you  Plaintiff’s  Exhibit  29  and  ask  you  what  that 
l)urports  to  be. — A.  We  made  a  check  on  the  floor  of  this  de¬ 
partment,  and  again  found  this  was  the  list  of  merchandise 
which  was  selling  on  the  floor,  and  which  according  to  manu¬ 
facturer's  number  and  price  line  did  not  ajipear  on  the  store's 
submitted  base  period  and  cost  of  living  statements  and  sup¬ 
plements. 

Q.  What  do  you  mean  when  you  say  it  didn't  appear  by  ]irice 
line’? — A.  Well,  it  is  imjiossible  in  this  department  to  check  ac¬ 
curately  each  particular  item  since  there  are  no  style  number 
identifications  on  the  ocst  of  living  and  base  period  list.  How¬ 
ever.  they  do  have  price  lines  for  the  various  manufacturers. 
The  manufacturer  was  listed  as  selling  a  particular  item  be¬ 
tween  85.00  and  $10.00,  such  as  S5.00.  $7.00,  $8.00.  $9.00.  and 
$10.00.  If  we  found  an  item  on  the  floor  from  that  manu¬ 
facturer  selling  at  any  one  of  those  prices,  we  did  not  include 
it  on  the  list,  but  if  we  found  one  selling  at  $11.00  or  at  $4.00. 
we  included  it  on  the  list  as  being  an  item  which  wasn’t  included 
even  by  price. 

Mr.  Austin..  We  offer  Plaintiff’s  E.xhibit  29. 

Mr.  Hdrsky.  No  objection. 

The  Court.  Received. 

(The  document  “Plaintiff’s  Exhibit  29”  was  received  in  ev: 
dence.) 

«  «  * 


158  Q.  Idon’tknow  whether  you  answered  this  or  not.  Mr. 

Kaplan.  What  is  the  source  of  information  contained  on 
plaintiff’s  Exhibit  29? — A.  Is  that  the  last  one? 

Q.  Yes;  it  is  this  white  sheet. — A.  This  list  was  taken  at  the 
time  we  made  the  check  on  the  floor  of  the  department. 

Q.  In  other  words,  this  constitutes  items  that  were  actually 
on  sale’? — A.  At  that  date;  yes,  sir. 

Q.  On  October  5.  1942’? — A.  Correct. 

Q.  Did  you  make  a  check  of  all  the  items  that  were  on  sale 
in  the  department? — A.  No. 
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Q.  How  would  you  characterize  the  check  that  you  did 
make? — A.  A  spot  check. 

Mr.  Austin.  That  is  all. 

(The  witness  was  excused.) 

Mr.  Austin.  At  this  time,  if  the  Court  please,  plaintiff  has 
not  determined  as  to  whether  or  not  we  will  recall  this  witness 
in  our  case,  but  we  wish  to  call  another  witness  in  the 
150  plaintiff  s  case.  If  the  defendant  is  reserving  the  right 
to  call  this  witness  on  cross-examination  we  will  have 
him  available. 

I  will  call  Mr.  John  Fath. 

John  A.  F.\th.  a  witness  called  by  and  on  behalf  of  the  plain¬ 
tiff.  having  been  first  duly  sworn,  was  examined  and  testified 
as  follows: 

Direct  examination  by  ^Ir.  Austin: 

Q.  Will  you  state  your  name,  please? — A,  John  A.  Fath. 

Q.  Where  do  you  live? — A.  ^lillville.  New  Jersey.  At  the 
Continental  Hotel  in  Washington. 

Mr.  Horsky.  Will  you  speak  louder,  please? 

The  Witness.  Yes.  sir. 

By  Mr.  Austin  : 

Q.  By  whom  are  you  employed? — A.  Office  of  Price  Admin¬ 
istration. 

Q.  What  is  your  title? — A.  Business  Specialist.  I  am  in  the 
Office  of  the  Administrator.  Industry  Counsel  Section. 

Q.  How  long  have  vou  been  with  OPA? — A.  Februarv  17. 
1942. 

Q.  And  before  that  time  what  was  your  occupation? — A.  De¬ 
partment  store  owner. 

160  Q.  In  Millville? — A.  Millville.  New  Jersey. 

'  Q.  Now  then.  Mr.  Fath.  have  you  had  occasion  to  in¬ 
vestigate  the  Hecht  Department  Store? — A.  Yes. 

Q.  And  what  was  the  nature  of  your  investigation? — A. 
Back  in  last  September,  around  the  15th,  I  started  an  investiga¬ 
tion  in  reference  to  compliance  in  the  City  of  Washington, 
rather,  in  the  District.  And  about  September  22nd  or  23rd  I 
entered  the  Hecht  establishment  at  about  4:30  in  the  afternoon, 
at  which  time  I  looked  over  the  posting  on  the  first  floor. 

Q.  What  did  you  find? — A.  On  the  first  floor  I  found  post¬ 
ings  in  the  various  departments.  Take,  for  instance,  in  the 
white  shirt  department,  there  were  postings  at  one  point  on 
about  an  80-foot  display  of  white  shirts,  which  was  posted  near 
the  door. 

Q.  Any  others? — A.  In  the  hosiery  section,  which  takes  in  a 
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horseshoe  section  in  the  men’s  furnishing  department,  which  is 
approximately  100  or  more  feet  of  show  case  and  shelving,  there 
appeared  to  be  no  evidence  of  any  posting. 

Q.  Now  then,  what  did  you  do?  Did  you  do  anything 

161  further  that  afternoon? — A.  That  afternoon  I  contacted 
the  assistant  buyer  in  the  men’s  furnishing  department, 

asking  him  who  was  in  charge  of  the  price  control  of  the 
store,  and  he  referred  me  to  the  fifth  floor,  where  was  located  the 
price  control  office  of  the  store. 

Q.  Did  he  refer  you  to  any  person? — A.  I  entered  the  oflSce 
and  I  met  a  young  lady  by  the  name  of  Miss  Shallomey  who 
advised  me  that  Mr.  Etelson  was  in  charge  of  price  control  of 
the  store,  saying  that  Mr.  Etelson  was  on  a  vacation,  and  she 
referred  me  to  Mr.  Weitzberg,  the  Assistant  Comptroller  of  the 
store. 

Q.  And  you  contacted  Mr.  Weitzberg? — A.  I  did. 

Q.  Just  relate  what  occurred,  what  you  did  and  saw. — A. 
After  a  conference  with  Mr.  Weitzberg  I  suggested  that  Mr. 
Weitzberg  make  a  tour  of  the  store  with  me  in  order  to  observe 
the  posting  in  the  store,  which  he  did. 

Q.  And  where  in  the  store  did  you  and  Mr.  Weitzberg  go? — 
A.  To  the  first  floor. 

Q.  And  what  was  done?  What  did  you  see  and  what  did 
you  do? 

The  W'lTNESs.  Your  Honor,  may  I  refer  to  some  notes? 

The  Court.  Is  there  any  objection? 

Mr.  Horsky.  No  objection  at  all. 

162  By  Mr.  Austix: 

Q.  Proceed. — A.  On  the  first  floor  with  Mr.  Weitzberg  I 
pointed  out  to  him  a  section  which  takes  in  approximately  50 
feet  of  space  displaying  white  shirts.  There  was  only  one  post¬ 
ing  of  ceiling  prices.  In  the  men’s  fancy  shirt  section  no  ceil¬ 
ing  prices  were  displayed  whatsoever.  In  the  military  shirt 
section,  no  ceiling  prices  were  displayed.  On  three  aisle  tables 
of  men’s  woven  fabric  shirts  priced  at  S1.77.  ceiling  prices  were 
displayed  at  only  one  table.  Twenty-foot  show  case  display 
of  men’s  union  suits.  Duo-Fold  and  other  makes;  no  ceiling 
price  displayed.  Forty-foot  display  of  men’s  assorted  cotton 
and  rayon  pajamas,  no  ceiling  price  posted  except  at  end  of 
shelf,  which  could  not  be  seen  at  point  of  sale.  IVIen's  under¬ 
wear  section,  athletic  shirts  and  shorts,  cotton  union  suits,  no 
ceiling  price  posted  in  this  section.  Onc-hundred-foot  display 
of  hosiery  in  show  case,  no  ceiling  prices  were  displayed.  Table 
display  of  men’s  Vacuum  Grip  Garter  Socks,  no  ceiling  price 
displayed.  In  the  toilet  goods  section - 


48 


Q.  (Interposing.)  May  I  interrupt  you  here?  Was 

163  Mr.  Weitzberg  with  you  this  time? — A.  Mr.  Weitz- 
berg  was  with  me  up  to  that  time  during  the  tour  of  the 

first  floor. 

Q.  All  right.  Now  then,  what  did  you  and  Mr.  Weitzberg  do 
then? — A.  I  pointed  out  to  Mr.  Weitzberg  the  postings  in  the 
various  departments,  as  I  have  mentioned  here,  and  we  still 
continued  to  tour  the  store  and  I  pointed  out  to  him  the  various 
departments  where  posting — where  there  was  no  posting  in 
plenty  of  departments  where  cost-of-living  commodities  existed. 

Q.  Now.  will  you  continue  and  describe  those  instances 
where  you  pointed  out  the  matter  of  posting  to  Mr.  Weitz¬ 
berg? — A.  Well,  as  far  as  we  went  on  the  first  floor  that  after¬ 
noon — that  was  as  far  as  we  went.  From  there  we  entered 
through  the  radio  and  luggage  section:  we  entered  the  men’s 
new  store  on  the  other  end  of  the  building.  I  noticed  some 
postings.  I  noticed  that  there  wasn’t  postings  on  various  items 
in  the  men's  furnishings  department. 

Mr.  Horsky.  Were  or  were  not? 

A.  (Continuing.)  Were  not. 

I  referred  to  a  display  of  men’s  raincoats  in  that  department 
in  reference  to  ceiling  prices. 

Q.  Was  there  a  ceiling  price  list? — A.  There  was  a  ceiling 
price  on  the  articles,  yes.  I  referred  to  the  value  of  the 

164  coats.  We  checked  in  the  office  in  reference  to  the  coats, 
and  I  left  and  came  back.  That  was  the  extent  of  my 

visit  that  day  with  Mr.  Weitzberg.  I  left  approximately  at 
about  a  quarter  of  six. 

Q.  Now  then,  did  you  make  any  further  check  in  the  store 
with  respect  to  posting? — A.  The  next  day  I  went  back  into  the 
store  with  Mrs.  Ruth  Niblick,  and  together  with  Mrs.  Niblick  I 
continued  my  investigation  in  the  store  in  reference  to  posting. 

Q.  And  what  further  did  you  see  and  observe  with  respect  to 
that? — A.  In  the  toilet  goods  section,  soaps  were  displayed  in 
the  toilet  goods  section  at  at  least  10  different  locations:  Aisle 
tables,  on  top  of  show  cases.  Ceiling  prices  were  displayed  in 
front  of  column  in  the  corner;  customers  could  not  determine 
ceiling  prices  at  point  of  purchase. 

Q.  Now.  will  you  explain  what  you  mean  by  that? — A.  Why, 
there  were  large  displays  of  soap  in  the  aisles  on  top  of  counters, 
approximately  30  or  40  feet  away  from  the  place  of  posting,  and 
there  wasn’t  any  posting  at  the  point  of  purchase  whatsoever  of 
these  cost-of-living  items. 
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Q.  All  right,  thank  you.  Will  you  continue? — A.  A  display 
of  sanitary  napkins.  Modess.  displayed  on  an  aisle  table 

165  with  no  ceiling  price  displayed.  Ladies’  hosiery,  on  two 
aisle  tables  were  displayed  rayon  hosiery;  no  ceiling 

prices  displayed.  No  ceiling  prices  were  visible  in  ladies’  hos¬ 
iery  section;  salesgirls  advised  me  that  ceiling  prices  in  silk 
hosiery  section  were  taken  out  recently.  Ladies'  underwear 
section,  rayon  panties,  briefs,  were  displayed  on  tables;  no 
ceiling  prices  were  posted.  Ladies’  sweaters,  displayed  on 
counters ;  no  ceiling  prices  jDOSted.  On  the  third  floor,  no  ceiling 
prices  posted  in  ladies’  gowns  and  underwear  section.  Women’s 
coats,  no  ceiling  prices  displayed.  Department  46.  no  ceiling 
prices  posted  on  women’s  girdles  and  corsets.  Department  26, 
no  display  of  ceiling  prices  on  men’s  shirts.  Department  522. 
which  is  in  the  basement,  large  displays  of  sweaters  with  no 
ceiling  prices  jwsted.  That  is  about  the  extent  of  my  investiga¬ 
tion  with  reference  to  the  ceiling  price  posting. 

Q.  You  say  that  is  the  extent? — A.  Yes;  of  that  day. 

Q.  Have  you  made  any  further  investigation? — A.  No. 

166  From  time  to  time,  as  we  worked  in  the  store.  I  made 
notations  of  the  various  things  that  existed  in  the  store. 

Q.  And  do  you  have  any  recollection  of  any  other  situations 
that  you  noted  particularly? — A.  When  I  was  making  an  inves¬ 
tigation  in  the  furniture  department  I  ran  across  two  or  three 
])ieces  of  furniture  that  had  no  ceiling  price  on  them  at  all.  and 
the  buyer  told  me  that  the  price  tags  must  have  been  lost  off  the 
furniture.  There  was  no  display  of  ceiling  prices  on  two  or 
three  pieces  of  furniture  we  saw  there,  which  could  have  hap¬ 
pened. 

Mr.  Austin.  You  may  cross-examine. 

Mr.  Horsky.  No  cross-examination. 

Mr.  Austin.  That  is  all.  Mr.  Fath. 

(The  witness  w’as  excused.) 

Mr.  Austin.  I  wonder  if  we  could  indulge  the  Court  for  about 
5  minutes,  please? 

The  Court.  Of  course,  we  can  take  a  five-minute  recess. 

(Whereupon  a  short  recess  was  taken.) 

The  Court.  All  right,  Mr.  Austin,  you  may  proceed. 

Mr.  Kaplan  was  recalled  on  behalf  of  plaintiff  and  testified 
further  as  follows: 

167  Direct  examination  by  IMr.  Austin  : 

Q.  Following  the  investigation  in  the  three  depart¬ 
ments  which  you  have  described,  Mr.  Kaplan,  what  other  dc- 
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partments.  if  any.  did  you  investigate? — A.  Sixty,  59,  76,  69, 
relating  to  the  furniture  departments. 

Q.  Those  are  all  furniture  departments  of  one  type  or  an¬ 
other,  are  they? — A,  Yes. 

Q,  Just  what  j^articular  types  of  furniture  do  the  respective 
departments  handle? — A.  They  carry  living-room  furniture, 
bedroom  furniture,  mattresses,  and  bedding. 

Q.  Now.  will  you  just  identify  the  department  number  with 
the  tyj)c  of  furniture  that  is  sold  in  it?  For  instance,  what  was 
sold  in  Department  60? — A.  Mattresses  and  bed  springs. 

Q.  In  Deijartment  59? — A.  Living-room  furniture.  I  believe. 
I  don't  know  the  exact  categories  of  each  one  offhand  that  they 
carry.  We  work  by  department  number  in  all  those  cases. 

I  Q.  You  work  by  department  number? — A.  Yes.  sir. 
16S  Q.  And  do  you  recall  Department  69? — A.  Yes:  that 
was  one  of  the  furniture  departments;  Mr.  Singer  was 
the  buver.  He  also  had  some  bedroom  stuff,  living-room  furni- 
ture. 

Q.  And  Department  70.  IMr.  Weiner’s  department’? — A. 
Novelty  furniture.  I  believe  they  call  it. 

Q.  Now.  then,  with  reference  to  the  Department  60.  will  you 
describe  generally  your  i')roccdure  in  the  investigation  of  that 
department’? — A.  We  learned  from  ]Mr.  Etelson.  and  later  the 
buyer  and  merchandise  man  in  the  furniture  department,  that 
they  had  records  which  would  show  the  exact  March  delivery 
date  for  all  the  merchandise  sold  in  those  dej)artments.  The 
store  kept  a  file  in  their  service  dei^artment  of  all  the  sales  of 
furniture  from  those  departments,  wdth  the  deliver^'  dates 
stamped  on  these  duplicates  of  the  original  sales  slips. 

We  went  down  to  the  service  room  where  these  slips  were 
filed.  They  are  all  filed  in  alphabetical  order  from  the  begin¬ 
ning  of  the  year,  and  we  picked  out  from  these  files,  going 
through  the  letters  A  right  through  Z.  all  the  sales  slips  they 
had  there,  every  sales  check  that  showed  stamped  on  it  some 
date  delivered  in  March.  When  these  were  finished  we  picked 
out  Department  60;  the  sales  slips  would  have  the  de- 
169  partment  from  which  the  furniture  was  sold. 

We  assembled  from  all  of  these  March  deliveries  De¬ 
partment  60  sales  slips,  and  all  these  slips  had  stamped  on  them 
“delivered  in  March”  at  one  time  or  another.  We  assorted  these 
sales  slips  by  manufacturer.  The  sales  slips  would  have  on 
them  the  manufacturer's  identifying  number.  ‘>.:id  we  would 
take  all  the  sales  slips  from  one  particular  manufacturer  and 
put  them  in  one  pile.  We  did  this  for  all  the  manufacturers 
repi^esented  in  these  March  sales.  When  this  was  finished  we 
took  the  manufacturer’s  sales  slips  and  broke  them  down  by  the 
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style  numbers  of  the  various  items  sold  by  that  manufacturer, 
so  that  if  style  number  206  had  been  delivered  on  March  sales 
slips,  those  would  be  put  together;  if  there  were  16.  those  would 
be  put  together. 

We  went  through  these  various  slips  and  picked  out — for 
Manufacturer  A.  Style  206.  we  had  16  March  deliveries.  We 
went  through  those  16  slips  and  picked  out  the  highest  price  on 
the  March  delivery.  This  would  represent  the  highest  delivered 
sale  in  ]\Iarch  of  that  particular  item.  That  was  done  by  manu¬ 
facturer.  right  through  the  department.  When  this  was  finished 
we  took  all  these  sales  slips  which  represented  the  highest  de¬ 
livery  in  March  for  the  particular  items  which  were  sold  in 
March,  There  were  many  items  in  these  departments 

170  which  were  not  delivered  in  March  which  we  didn’t 
check.  We  just  took  those  items  which  had  deliveries 

in  March. 

The  store,  we  were  informed,  had  an  inventory  control  at 
their  warehouse  where  they  had  a  system  of  guide  cards.  These 
guide  cards  would  designate  for  each  particular  manufacturer 
and  style  number  and  for  each  different  item  the  date  of  the 
sale  and  to  whom  it  was  sold.  Therefore,  with  these  March 
delivery  checks  we  went  over  to  the  warehouse  and  checked 
them  against  the  guide  cards  for  Department  60.  In  those  cases 
where  we  had  a  sales  slip  for  an  item  at  the  highest  delivered 
price  in  March  appearing  on  the  guide  card  at  a  higher  price 
for  a  sale  after  IMay  18. 1942.  the  date  on  which  these  retail  sale 
ceilings  were  effective,  we  coi:)ied  this  item  down.  If  there  was 
more  than  one  sale  after  May  ISth  they  were  all  copied  down, 
since  these  sales  would  have  been  higher  than  the  highest  March 
delivery  for  that  item.  A  schedule  was  made  of  all  these  items. 
I  might  say  that  the  store,  in  most  of  these  furniture  depart¬ 
ments.  had  had  somebody  there  at  all  times  assisting  us  and 
picking  out  these  cards,  identifying  them,  and  checking  our  lists. 
When  we  finished  with  this  list  in  Department  60  the  sched¬ 
ule  was  made  of  all  items  which  were  sold  after  May  ISth 

171  at  prices  higher  than  the  highest  March  delivery  sales 
slip  which  we  had  procured  from  the  store’s  files. 

Q.  I  hand  you.  Mr.  Kaplan,  what  has  been  identified  as  plain¬ 
tiff’s  Exhibit  30  A.  B.  C.  D.  E.  F.  G.  and  H.  I  ask  you  what  that 
purports  to  be. — A.  That  is  the  store’s  cost-of-living  statement 
and  supplement  as  filed  with  the  War  Price  and  Rationing 
Board  of  the  OPA.  and  likewise  for  this  department  it  includes 
the  base  period  statement.  This  was  made  from  the  copy  on 
file  at  the  War  Price  and  Rationing  Board. 

Q.  Now.  then,  in  checking  over  the  exhibit,  what  appears  with 
respect  to  the  identification  of  the  various  items  listed 


thereon? — A.  They  have  under  “Article’’  the  type,  the  descrip¬ 
tion  of  the  piece  of  furniture,  such  as  bed.  Then  in  the  next 
column  they  have  the  manufacturer’s  number.  In  the  following 
column  they  have  the  style  number,  which  identifies  that  par¬ 
ticular  type  of  merchandise.  Then  they  have  additional  de¬ 
scription.  and  in  the  final  column  they  have  the  ceiling  price, 
which  should  have  been  the  highest  ^larch  sales  price  or  the 
selling  price  for  that  item. 

Qi  Do  you  find,  with  respect  to  that  exhibit,  the  style  number 
listed? — A.  Yes. 

172  Q.  .\nd  that  is  one  of  the  reasons,  is  it  not.  that  you 
state  that  you  were  more  able  to  identify  the  various 

commodities  in  this  particular  department  than  in  some  of  the 
prior  departments  that  you  describe? — A.  That  is  one  of  the 
reasons,  yes. 

Mr.  Ai'stix.  I  offer  in  evidence,  if  the  Court  please.  Exhibit 
30  A.  B,  C.  D.  E.  F.  G.  and  H. 

(The  document  which  was  previously  marked  "Plaintiff’s 
Exhibit  30  A.  B.  C.  D.  E.  F,  G.  and  H”  was  received  in  evi¬ 
dence.) 

By  Mr.  Austin  ; 

Qi  Xow  I  hand  vou  what  has  been  identified  as  plaintiff’s 
Exhibit  31  A.  B.  C.*D.  E.  F.  G.  H.  I.  J.  K.  L,  M.  X.  and  0.  and 
ask  you  what  that  purports  to  be? — A.  That  is  the  schedule 
which  I  referred  to  before,  which  we  computed  by  taking  the 
highest  March  deliverv’  sale  and  all  sales  subsequent  to  Mav 
IS.  1942. 

Q.  X’ow,  will  you  describe  to  the  Court  and  explain  the 
figures  and  names,  and  so  forth,  that  appear  here  on  the  left- 
hand  half  of  this  sheet,  particularly  with  respect  to  the  source 
of  information’? — A.  All  the  material  that  appears  on  the  left 
hand  of  this  page  was  copied  from  a  March-delivered  sales 
check  which  the  store  had  on  file.  It  rei^resents  the  highest 
delivered  sale  which  we  could  find  from  the  store’s  files  which 
I  was  made  for  a  particular  item  in  March  1942. 

173  The  first  column  has  the  March  delivery  date.  This 
is  the  date  the  item  was  delivered  in  March.  The  next 

column  has  the  customer’s  name,  which  appeared  on  the  sales 
check.  The  following  column  identifies  the  sales  check  by 
number.  This  number  appeared  on  the  sales  check.  The  next 
column,  under  “Factory  Style”  are  the  numbers  which  were 
used  on  the  sales  check  to  identify  the  particular  item.  Then, 
the  following  column,  under  “Article’’  is  a  description  of  the 
item  sold,  such  as  a  3-3  mattress. 


Q.  What  does  that  3-3  designate? — A.  That  3-3  is  the  size 
of  the  mattress. 

Q.  All  right. — A.  The  next  column  shows  the  price,  such 
as  S19.99,  which  appeared  on  the  sales  check,  which  repre¬ 
sented  the  highest  delivery  of  that  item  in  iVIarch.  There  miaht 
have  been  other  deliveries  of  this  item  in  March  at  a  lower  price, 
but  inasmuch  as  we  had  one  at  this  price,  which  would  be  the 
store’s  ceiling  price,  we  did  not  copy  down  the  low  price  sales 
of  this  item,  since  the  high  price  governed. 

Q.  Now  then,  with  respect  to  the  information  on  the  right- 
hand  side  of  the  page,  will  you  explain  that  and  the 

174  source? — A.  All  the  information  that  appears  on  the 
riglit-hand  side  was  information  that  was  taken  from 

the  store  s  guide  cards. 

Q.  Now  first,  will  3'ou  explain  just  what  those  guide  cards 
are? — A.  These  guide  cards  are  used  b\’  the  store  as  a  sort  of 
inventory  control  of  all  the  furniture  which  they  have  on  hand, 
and  every  time  a  particular  piece  of  furniture  is  sold,  the  guide 
card  notes  it — or  rather,  the}^  note  it  on  the  guide  card;  The 
customer’s  name,  the  date  of  the  sale,  and  the  price  at  which 
it  was  sold  to  this  customer.  We  therefore  took  these  guide 
cards  for  the  particular  items  and  looked  at  all  sales  after  May 
IS,  1942.  because  the  sales  prior  to  May  IS.  1942.  would  not  be 
governed  by  the  General  Maximum  Price  Regulation.  We 
copied  down  from  the  guide  cards  all  those  items  which  appeared 
at  a  higher  sales  price  than  that  which  appeared  on  the  high¬ 
est  deliver}'-  sales  check  for  March  for  that  item.  The  first 
column  would  indicate  the  date  of  the  sale  after  May  IS.  1942. 
The  second  column  would  be  the  customer’s  name,  and  then  the 
third  column  would  be  the  price  as  it  appeared  on  the 

175  guide  card.  That  is  the  price  charged  b\’  the  store  to  this 
particular  customer  at  that  date. 

The  next  two  columns  on  my  list  do  not  appear  on  the  guide 
cards.  We  computed,  in  this  next  column,  the  difference  be¬ 
tween  the  highest  March  deliver}'  price  of  that  item  and  the 
price  a  particular  customer  was  charged,  as  in  the  first  instance, 
$3.00.  The  customer  was  overcharged  $3.00  for  that  particu¬ 
lar  piece  of  furniture.  In  the  last  column  we  collected  all  these 
items  that  appear  by  style  number  on  the  guide  cards  and  on 
the  sales  check  against  the  cost-of-living  and  the  base  period 
statement  of  this  department  in  order  to  ascertain  whether 
or  not  these  items  had  been  listed  on  their  statement  and  at 
what  price,  if  any.  In  some  cases  where  the  items  were  not 
listed  we  indicated  in  this  column  “not  listed  on  the  cost-of- 
living  or  base  period  statement  and  supplements.’*  In  other 
cases  we  would  have  a  price  listed  on  the  cost-of-living  or  base 


period  statement  which  we  would  put  down  if  the  cost-ot' 
living  and  base  period  statement  would  have  this  item  listed 
at  a  higher  price  than  the  highest  March  sales  price. 

176  In  fact,  in  some  instances  we  found  that  the  ceiling 
price  on  the  list  was  even  higher  than  the  violations 

which  we  discovered.  In  other  words,  the  sales  after  May  18, 
while  they  were  higher  than  the  March  delivery  sales,  were 
lower  than  the  prices  submitted  on  the  ceiling  price  list.  In 
other  cases  we  found  that  the  alleged  violations  were  not  only 
higher  than  the  prices  appearing  on  the  March  sales  check 
but  higher  than  the  prices  appearing  on  the  store's  own  ceiling 
price  list. 

Mr.  Austin.  If  the  Court  please,  we  offer  in  evidence  Plain¬ 
tiff’s  Exhibit  31.  A  through  0. 

The  Court.  It  is  received  in  evidence. 

(The  document  previously  marked  ‘Tlaintiff's  Exhibit  31, 
A  through  0,”  both  inclusive  and  for  identification  was  received 
m  evidence.) 

By  Mr.  Austin  : 

Q.  I  hand  you  what  has  been  marked  for  the  purposes  of 
identification  Plaintiff's  Exhibit  32  and  ask  you  what  that  pur- 
I)orts  to  be. — A.  These  items  were  picked  out  of  the  previous 
exhibit  which  I  mentioned  before.  In  other  words,  they  show 
a  sales  price  after  May  18, 1942,  which  is  not  only  higher  than 
the  highest  March  delivery  date,  but  is  higher  than  the  price 
appearing  on  the  store’s  own  cost-of-living  and  base 

177  period  statements. 

Q.  Will  you  just  run  through  this  first  item  there  and 
point  out  the  figures  in  the  various  columns  which  show  the 
conclusions  which  you  just  stated? — A.  The  first  column  is  the 
highest  March  delivery  date  for  the  particular  item;  the  second 
item  is  the  customer  who  purchased  on  that  date;  the  third 
column  is  the  sales  check  number;  the  fourth  column  is  the 
factory  and  style  number,  describing  the  item ;  the  fifth  column 
is  the  item,  such  as  utility  cot  29  size;  the  sixth  column  is  the 
price.  All  this  information  appeared  on  the  sales  check. 

On  the  right-hand  side,  for  the  same  item,  we  had  a  sale  on 
September  10.  1942.  to  one  Gabson.  Gabson  was  charged 
$44.95.  This  was  $5.00  above  the  highest  March  sales  price. 
However,  not  only,  was  this  $5.00  above  the  highest  March 
sales  price ;  it  was  also  above  the  ceiling  price  which  the  store 
had  submitted  as  their  ceiling  price — $39.99 — and  the  store’s 
ceiling  price  also  was  above  the  highest  March  sales  check  of 
$39.95. 

Q.  I  see  you  have  noted  a  further  second  sale  there.  Will 
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you  please  point  that  out  to  the  Court? — A.  That  sale  also 
refers  to  the  same  particular  item,  which  sold  at  S49.95,  which 
was  SIO.OO  above  the  highest  March  deliver}’  price,  and.  like¬ 
wise,  was  above  the  price  on  the  ceiling  price  list.  That 

178  same  applies  to  the  other  items  listed  in  that  exhibit. 

Mr.  Austin.  I  offer  in  evidence  Plaintiff’s  Exhibit  32. 

Mr.  Horsky.  No  objection. 

The  Court.  It  may  be  received  in  evidence. 

(The  document  previously  marked  “Plaintiff’s  Exhibit  No. 
32”  for  identification  was  received  in  evidence.) 

By  Mr.  Austin  : 

Q.  I  hand  you  what  has  been  marked  for  identification  Plain¬ 
tiff’s  Exhibit  33  and  ask  you  what  that  purports  to  be? — A.  In 
checking  the  inventory  cards  and  guide  cards  at  the  warehouses, 
we  found  items,  as  we  went  through  our  check,  which  did  not 
appear  on  the  cost-of-living  statement  or  supplements  or  the 
store’s  base  period  statement. 

We.  therefore,  took  a  spot  check  of  these  items  and  noted 
down  items  which  were  sold  by  the  store  which  did  not  appear 
on  any  price  list,  cost-of-living  or  base  period  statement  or  sup¬ 
plement.  and  for  which  we  had  no  way  of  knowing  how  the 
store  had  established  a  price  on  this  particular  merchandise 
since  it  had  not  been  sold  in  March. 

Q.  Did  you  request  the  buyer  or  any  official  of  the  store 
about  their  records  with  respect  to  how  they  established  these 
prices? — A.  The  store  had  the  form  OPA-7,  and,  as  I  under¬ 
stand  it,  the  system  they  operated  was  as  follows: 

179  If  the  buyer  received  new  merchandise,  he  was  supposed 
to  fill  out  one  of  the  OPA-7’s  in  order  to  show  how  he  ar¬ 
rived  at  the  price  of  the  new  merchandise.  This  form  would 
pass  through  the  Price  Control  Office,  Mr.  Etelson’s  office. 
From  these  forms  the  store  would  make  up  supplements  of  cost- 
of-living  statements  which  the  store  had  filed  for  the  respective 
departments,  and  file  the  supplements  at  the  War  Price  and 
Rationing  Board. 

None  of  these  items  which  appear  on  this  list  had  appeared 
on  the  cost-of-living  or  base  period  statements,  and  OPA-7’s 
had  not  yet  been  submitted  to  the  Price  Control  Office,  so  that 
they  could  forward  to  OPA  the  various  new  merchandise  and 
items  which  w’ere  received  in  that  department. 

Q.  Now,  you  speak  of  OPA-7’s.  Will  you  clarify  that  a  little 
bit  so  we  will  know  exactly  what  w’e  are  talking  about? — A. 
This  is,  again,  the  store’s  form  which  we  referred  to  before.  It 
is  a  report  for  new  merchandise  for  the  Price  Control  Office, 
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which  says  that  this  form  is  to  be  made  out  for  each  new  item 
and  sent  to  the  Price  Control  Office  when  merchandise  arrives. 

Q.  You  mean  the  store’s  Price  Control  Office? — A.  The 
store’s  Price  Control  Office ;  that  is  right.  This  form  is  sent  to 
the  store  and  from  this  form  the  Price  Control 
ISO  Office.  I  understand,  would  make  out  the  list  for  the 
OPA.  If  this  form  was  not  submitted,  the  Price  Control 
Office  would  not  send  a  form  to  the  OPA  on  a  new  item. 

Q.  WTiat  did  you  say  with  respect  to  these  records  as  to  your 
inquiry  for  them? — A.  There  were  no  records  showing  how  the 
prices  were  arrived  at  for  the  items  on  this  exhibit. 

Mr.  Austin.  Plaintiff  offers  in  evidence,  if  the  Court  please, 
Exhibit  No.  33. 

Mr.  Horsky.  No  objection. 

The  Court.  It  may  be  received. 

(The  document  previously  marked  “Plaintiff’s  Exhibit  No. 
33”  for  identification  was  received  in  evidence.) 

By  Mr.  Austin  : 

Q.  I  hand  you  what  has  been  marked  for  identification  Plain¬ 
tiff’s  Exhibit  No.  34  and  ask  you  what  that  purports  to  show? — 
A.  In  checking  the  guide  cards,  we  found  some  items  which  ap¬ 
parently  were  not  sold  in  March  but  were  sold  after  May  18. 
according  to  the  guide  cards,  at  a  price  higher  than  that  appear¬ 
ing  on  the  store’s  base  period  and  cost-of-living  state- 
ISli  ments.  That  is.  they  would  have  a  ceiling  price  of  $39.95 
for  this  particular  item,  but  was  sold  after  May  18.  for 
$39.99  and  then  later  at  $44.95.  $44.99.  All  the  items  in  this 
exhibit  are  in  that  category. 

Q.  Now.  for  the  purpose  of  further  identifying  this  exhibit, 
will  you  refer  to  the  first  line  across  and  explain  it.  together 
with  the  source  from  which  that  information  was  obtained? — 
A.  This  information  was  originally  obtained  from  the  guide 
cards  of  the  store.  The  factory  number  would  be  31 ;  the  style 
number  of  the  item  would  be  14;  the  article,  a  sofa  bed;  wine 
describes  the  finish  on  the  card  of  the  item;  the  next  column 
indicates  the  date  the  merchandise  was  received  by  the  store — 
8/5/42.  The  card  would  show  the  original  price — $39.99. 

Q.  What  do  you  mean  by  that  original  price? — A.  That  is 
the  price  at  which  the  item  was  brought  into  the  store  and,  on 
the  store’s  confirmation,  marked  retail,  which  we  checked.  I 
mean,  as  we  have  the  confirmation  number  here,  it  would  ap¬ 
pear  as  retail  price  $39.99.  The  next  column  indicates  the  sub¬ 
sequent  sales  after  August  8.  1942.  at  which  price  that  particu¬ 
lar  item  was  sold.  It  was  sold  at  $39.99  and  $44.95.  $44.98.  and 
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$44.99.  The  ceiling  price  for  this  item  on  the  store’s  own  base 
period  and  cost-of-living  statement  was  $39.95. 

182  Q.  In  other  words,  all  the  information  in  all  of  the  col¬ 
umns  except  the  last  was  obtained  from  the  guide 

cards? — A.  That  is  right;  and  was  checked  with  the  confirma¬ 
tion. 

Mr.  Austix.  I  offer  into  evidence,  if  the  Court  please.  Plain¬ 
tiff’s  Exhibit  34. 

The  Court.  It  will  be  received. 

(The  document  previously  marked  “Plaintiff’s  Exhibit  No. 
34”  for  identification  was  received  in  evidence.) 

By  Mr.  Austin  : 

Q.  Now.  Mr.  Kaplan,  will  you  explain  briefly  your  procedure 
and  method  of  investigation  in  Department  69? — A,  Depart¬ 
ment  69 — a  similar  procedure  to  that  which  we  just  outlined  in 
60  was  gone  through.  The  type  of  records  there  were  similar 
to  those  which  we  found  in  Department  60. 

We  went  to  the  service  records  of  the  store.  We  pulled  from 
those  records,  again,  all  of  the  delivery  sales  checks  for  Depart¬ 
ment  69  for  the  month  of  March. 

I  might  add  that  all  these  sales  slips  in  60  and  various 
furniture  departments.  69,  were  in  one  file  so  that  originally  we 
pulled  the  sales  slips  for  all  four  departments,  and  then  we  as¬ 
sorted  them  one  by  one.  So  that  after  we  had  pulled  all  the 
sales  slips,  the  delivery  dates  for  March  in  Department  69.  we 
again  broke  them  down  by  manufacturer  according  to  manu¬ 
facturer’s  number. 

When  this  was  done,  we  broke  them  down  further  to 

183  particular  items  by  style,  assembled  all  the  sales  checks 
for  a  particular  style;  and.  then,  from  this  grouping, 

would  pick  out  the  highest  price  of  that  particular  style  num¬ 
ber  that  was  delivered  in  March. 

We  took  all  these  sales  slips  and  brought  them  to  the  ware¬ 
house  where  these  guide  cards  were  kept.  The  same  procedure, 
again,  was  followed. 

We  took  the  sales  slips,  checked  them  against  the  guide  card 
for  that  particular  item;  and  in  those  cases  where  the  guide 
card  said  it  was  a  sale  after  May  18  at  a  higher  price  than  that 
appearing  on  the  sales  slip  we  copied  these  down. 

In  this  particular  department  we  worked  wdth  the  immediate 
cooperation  of  one  of  the  buyers — Mr.  Singer  in  69  for  a  while 
and  Mr.  Crone,  who  is  a  buyer  in  the  furniture  department 
in  59. 

In  all  cases  where  there  was  a  question  as  to  whether  or  not 
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an  overcharge  on  the  guide  card  was  proper,  Mr.  Crone  would 
check  and  iron  it  out  with  us. 

We  made,  in  this  department,  a  duplicate  copy  for  the  store 
so  that  they  would  have  the  record  of  the  alleged  violations. 

Mr.  Crone,  likewise,  would  pull  the  sales  slips  for  that  de¬ 
partment  for  that  particuar  item  himself,  or  somebody  else  in 
the  store  to  check  our  findings. 

184  When  we  had  finished  the  complete  list.  Mr.  Crone, 
in  some  instances,  had  been  able  to  find  higher  March 

deliver>'  checks  and  we  crossed  them  off  our  list.  That  is,  we 
might  have  had  a  slip  purporting  an  item  to  be  sold  at  a  certain 
price  in  March.  Mr.  Crone,  in  double  checking  with  his  de¬ 
partment,  might  have  found  another  sales  slip,  which,  for  some 
reason,  we  could  not  find  which  might  have  not  been  in  the 
files,  showing  that  item  had  been  delivered  at  a  higher  price 
than  the  slip  we  had.  This  item  would  then  be  checked  off 
the  list. 

When  the  final  list  was  compiled,  Mr.  Crone,  for  this  depart¬ 
ment^ — although  he  is  not  the  buyer — had  a  copy  of  all  our  find¬ 
ings  in  regard  to  overcharge  in  this  department. 

Q.  I  hand  you  what  has  been  marked  as  Plaintiff  s  Exhibit 
19.  A  through  Q.  and  ask  you  what  that  purports  to  be. — A. 
This  is  a  copy  of  the  store’s  cost-of-living  commodity  price  list 
and  supplement,  which  they  had  on  file  at  the  War  Price  and 
Rationing  Board,  and  which  the  store  had  a  copy  of  on  hand 
as  their  base-period  statement  and  cost-of-living  statement 
which  they  gave  us  when  we  worked  with  the  particular  de¬ 
partment. 

Air.  Austin*.  We  offer  into  evidence,  if  the  Court  please, 
Plaintiff’s  Exhibit  19,  A  through  Q. 

The  Court.  It  may  be  received. 

185  (The  document  previously  marked  ‘‘Plaintiff’s  Ex¬ 
hibit  No.  19,  A  through  Q”  both  inclusive,  was  received 

in  evidence.) 

By  Air.  Austin*  : 

Q.  Now,  I  hand  you  what  has  been  marked  for  purposes  of 
identification  Plaintiff’s  Exhibit  20,  A.  B.  C,  and  D,  and  ask 
you  to  tell  what  that  purports  to  be. — A.  This  is  a  schedule 
which,  on  the  left-hand  side,  again,  we  have  all  the  information 
which  appeared  on  the  highest  March  sales  check  for  the  par¬ 
ticular  item.  On  the  righthand  side  we  had  the  information 
which  we  copied  from  the  guide  cards  in  the  warehouse.  There 
are  several  items  on  this  list  for  which  we  have  an  item  with 
delivery  date  number,  as  the  first  one,  with  no  information  on 
the  right-hand  side.  These  items  had  appeared  on  our  original 
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list,  but  in  cross  checking  again  with  the  buyer  in  that  depart¬ 
ment,  we  found  a  higher  sale  for  this  item  which  would  con¬ 
form  to  the  proper  ceiling  price  of  all  the  items  that  were  sold 
after  May  18,  so  we  did  not  list  them  as  overcharges. 

Q.  Now.  then,  will  you  go  through  this  exhibit  with  respect 
to  the  item  listed  there  in  the  second  linfe  and  explain  it,  to¬ 
gether  with  the  source  of  the  information? — A.  The  data  on 
the  left-hand  side,  which  I  will  refer  to  now.  all  appeared 

186  on  the  sales  check  which  represents  the  highest  March 
deliver}’  date  for  that  particular  item.  Therefore,  we 

had  a  delivery  date  on  March  20,  1942,  to  D.  H.  Johnson ;  sales 
check  No.  27^097 ;  factor}’  No.  13254;  style  No.  1 ;  one  vanity, 
lime  oak.  In  March  this  was  836.00.  On  the  other  side  of  the 
chart  we  have  information  which  we  copied  from  the  guide 
cards.  This  shows  what  the  various  dates  are.  The  first  one, 
for  example,  a  customer  by  the  name  of  Reddish  paid  838.00  for 
the  same  particular  item. 

The  next  column  represents  the  overcharge  to  this  customer, 
which  would  have  been  82.00  for  this  particular  customer.  The 
final  column,  again,  we  checked  with  the  store’s  ceiling  price 
list  and  found  this  particular  item  did  not  appear  on  aiiy  list 
which  the  store  had  submitted  to  the  OPA  or  had  on  hand.  In 
other  cases  we  did  find  the  items  listed  but  at  prices  which  were 
in  excess  of  the  price  in  March  for  that  particular  item. 

Q.  Now,  there  is  a  procedure  followed  in  obtaining  the  in¬ 
formation  which  appears  on  Plaintiff’s  Exhibit  20.  A  through  C. 
Is  that  virtually  the  same  as  appears  on  the  corresponding  ex¬ 
hibit  with  respect  to  Department  60? — A.  Yes, 

Q.  Now,  then,  do  these  items  which  you  have  listed  on  the 
left-hand  side  reflect  all  of  the  sales  of  the  Deparpnent 

187  in  March? — A.  They  don’t  represent  all  the  sales  in 
March  because  a  lot  of  these  particularjtems  might  have 

been  sold  a  dozen  or  fifty  times.  We  were  just  interested  in 
picking  out  the  highest  delivery  sales  check  in  March.  We  had 
assorted  the  others,  but  if  they  were  at  a  lower  price,  they  were 
of  no  use  to  us  in  this  check. 

Mr.  Austin.  The  Plaintiff  offers  in  evidence  Exhibit  20, 
A,  B,  C,  and  D. 

Mr.  Horsky.  No  objection. 

The  Court.  It  is  received. 

(The  document  previously  marked  “Plaintiff’s  Exhibit  20,  A 
through  D’’  both  inclusive,  was  received  in  evidence.) 

By  Mr.  Austin  : 

Q.  I  hand  you  w’hat  has  been  identified  as  Plaintiff’s  Exhibit 
21  and  ask  you  what  that  purports  to  show. — A.  Here,  again, 
we  have  items  which  appeared  on  the  other  exhibits.  We 
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found  here,  as  in  the  previous  exhibit,  that  not  only  had  the 
store  charged  more  than  the  highest  March  delivery  price  for 
certain  items,  but  they  had  charged  more  than  their  own  sub¬ 
mitted  ceiling  price  for  the  particular  item ;  such  as  in  the  first 
example,  the  sales  check  for  March  showed  a  delivery  to  Cohen, 
which  was  the  highest  delivery  for  this  particular  chest; 

manufacturing  style  171-15,  25-10;  at  $56.95 

ISS  However,  on  May  22.  a  customer  by  the  name  of  Wallen 
paid  $64.95.  which  was  an  overcha’ge  of  $8.00  from  the 
highest  March  price.  Not  only  was  that  $64.95  higher  than 
the  March  sales  slip,  but  it  was  higher  than  the  price  appearing 
on  the  store’s  own  ceiling  price  statement. 

Q.  And  that  same  holds  true  with  the  other  items? — A.  With 
the  other  items,  yes. 

Mr.  Austin.  I  offer  in  evidence,  if  the  Court  please,  Plain¬ 
tiff’s  Exhibit  21. 

The  Court.  It  will  be  received. 

(The  document  previously  marked  “Plaintiff’s  Exhibit  No. 
21’’  for  identification  was  received  in  evidence.) 

By  Mr.  Austin  : 

Q.  Now,  I  hand  you  what  has  been  identified  as  Plaintiff’s 
Exhibit  22.  A.  B.  and  C.  and  ask  you  what  that  purports  to  be. — 
A.  In  checking  the  guide  cards  in  the  warehouse,  we  found  a 
great  number  of  items  which  were  sold  after  March,  and  in 
many  cases  after  May  IS.  and  which  did  not  appear  on  the 
store’s  cost-of-living  or  base  period  statements  and  supple¬ 
ments.  We  made  a  note  of  many  of  these  items  which  ap¬ 
peared  that  way.  We.  likewise,  asked  Mr.  Singer,  in  this  par¬ 
ticular  department,  if  he  had  filled  out  the  store’s  own  form 
OPA-7  for  the  new  merchandise  which  had  been  re- 
189  ceived  by  this  department  since  the  filing  of  the  orig¬ 
inal  list.  Mr.  Singer  had  filled  out  a  few  OPA  forms.  1 
don’t  know  whether  it  was  three,  four  or  a  half  dozen.  But 
this  did  not  purport  to  represent  even  a  fraction  of  the  new 
items  of  merchandise  which  had  been  received  by  this  depart¬ 
ment.  He  stated  he  had  not  compared  these  or  shopped  these 
items  as  yet  in  order  to  establish  prices,  even  though  sales  of 
the  items  had  been  at  the  prices  listed  on  this  schedule. 

Q.  You  say  Mr.  Singer  was  unable  to  furnish  you  with  the 
store’s  OPA-7  forms  with  respect  to  those  items? — A.  Yes. 

Q.  Did  he  give  you  any  information  or  explanation  of  his 
inability  to  do  that? — A.  Mr.  Singer  stated  he  was  busily  pre¬ 
paring  those  OPA-7  forms  but  he  had  not  compared  them  or 
shopped  them  and  filled  them  out  in  final  form  for  his  price 
control  office.  He  had  a  record,  he  stated,  of  this  new  merchan- 
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disc  he  had  purchased,  in  which  he  had  listed  for  himself,  but, 
as  yet,  had  not  submitted  any  OPA-7  forms. 

Mr.  Austix.  If  the  Court  please,  we  offer  in  evidence  Plain¬ 
tiff’s  Exhibit  22  A.  B.  and  C. 

Mr.  Horsky.  No  objection. 

The  Court.  It  may  be  received. 

(The  document  previous  marked  “Plaintiff’s  Exhibit  No.  22, 
A,  B.  and  C’’  for  identification  was  received  in  evidence.) 

190  By  Mr.  Austin: 

Q.  I  hand  you  what  has  been  identified  as  Plaintiff’s 
Exhibit  23  and  ask  you  what  that  purports  to  be. — A.  Here, 
again,  we  have  items  which  were  not  sold  in  March  but  were 
sold  after  May  IS.  1942.  at  a  higher  price  than  that  on  the  store’s 
submitted  ceiling  price  list.  These  items  were  taken  from  the 
store’s  guide  cards.  They  indicate  that  although  the  store  had 
placed  the  ceiling  price  on  them  at  a  later  date  they  were  sold 
above  the  ceiling  price. 

Q.  Now.  then,  will  you  take  the  first  item,  for  instance,  across, 
and  explain  to  the  Court  the  sort  of  information  and  what  it 
purports  to  mean? — A.  Well,  the  first  column  is  the  factory 
number,  171;  the  second  is  the  style  number  of  the  particular 
item,  251-3:  the  third  one  is  the  article  which  described  it  as  an 
“ML  table”:  the  next  one  is  the  finish  of  the  table,  walnut 
veneer;  the  next  one  is  the  date  when  the  merchandise  was 
originally  received  in  the  store. 

This  was  checked  with  confirmation  which  appears  at  the 
far  end — confirmation  20251 — as  being  correct  and  being 
brought  in  on  that  confirmation  as  $46.95.  Subsequent  to  that 
March  date  and  after  May  IS,  this  item  was  sold  for  $48.95 — 
and  this  will  ap])ear  on  the  guide  card  for  this  particular 

191  item  in  the  store.  However,  the  store  had  on  their  own 
base  period  or  cost-of-living  statement  the  same  item, 

the  same  style  number,  from  the  same  manufacturer,  priced 
at  $46.95. 

Q.  Did  you  ask  the  buyer  in  that  department  if  he  had  any 
record  showing  how  he  determined  that  ceiling  price? — A.  1 
didn’t  question  the  buyer  about  this  particular  ceiling  price. 
I  questioned  him  about  the  ceiling  prices  of  all  the  new  mer¬ 
chandise  that  had  been  brought  in.  and  he  only  had  those  few 
OPA  Form  7’s  which  did  not  purport  to  list  a  fraction  of  the 
various  items. 

Mr.  Austin.  I  offer  into  evidence,  if  the  Court  please.  Plain¬ 
tiff’s  Exhibit  No.  23. 

Mr.  Horsky.  No  objection. 

The  Court.  It  may  be  received. 
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(The  document  previously  marked  ‘Tlaintiff  s  Exhibit  No. 
23’^  for  identification  was  received  in  evidence.) 

■  By  Mr.  Austin  : 

Q.  I  hand  you  what  has  been  identified  as  Plaintiff’s  Exhibit 
24  and  ask  you  what  that  purports  to  be. — A.  These  are  items 
which  we  found  in  the  guide  cards  of  the  store  which  indicate 
from  the  investigation  the  practice  in  this  particular  depart¬ 
ment  which  wc  had  no  way  of  checking  at  the  time  of  our  in¬ 
vestigation.  In  other  words,  merchandise  which, 
102  according  to  the  guide  cards,  if  it  had  not  been  sold  in 
March  would  appear  on  the  confirmation  at  one  price. 
At  a  later  date,  after  the  merchandise  had  been  received,  it  was 
sold  at  a  higher  price  than  this  particular  confirmation.  Then, 
in  most  cases,  we  would  find  this  ])articular  item  on  the  ceiling 
price  list  at  a  still  higher  price.  There  were  no  records  avail¬ 
able  for  us  to  ascertain  which  were  the  proper  price  of  that 
particular  item. 

Q.  Now.  will  you  take  the  first  item  there  and  describe  the 
source  of  the  information  and  what  the  respective  entries 
show? — A.  The  first  is  the  factory  number;  the  second  is  the 
style  number,  describing  the  item  on  the  guide  card;  the  next 
is  the  article;  the  next  would  be  the  finish;  the  next  column 
would  show  the  date  the  merchandise  was  received;  and  the 
next  would  be  the  original  price  placed  on  the  merchandise 
when  it  was  received.  That  was  in  August  1042.  The  card 
showed  subsequent  sales  of  that  particular  item  at  S6S.00.  In 
checking  this  against  the  ceiling  price  list  we  found  the  same 
item  appearing  on  the  ceiling  price  list  at  S72.00. 

Q.  Now.  then,  did  you  make  any  inquiry  of  the  buyer  of  this 
department  concerning  the  records  for  the  establishment 
193  of  these  ceiling  prices? — A.  Again.  I  did  not  refer  specifi¬ 

cally  to  these  items.  In  my  original  interview  with  Mr. 
Singer  I  questioned  him  about  his  policy  and  practice  of  selling 
items  for  which  he  had  not  yet  filled  out  OPA-7’s.  or  for  w’hich 
he  had  no  record  showing  how  he  established  the  price,  inas¬ 
much  as  these  were  new  items  and  never  priced  before.  In 
other  words,  many  items  were  sold  by  the  store  prior  to  the 
time  a  comparison  might  even  have  been  made.  or.  if  it  was 
made,  the  buyer  had  not  the  information  available  or  had  no 
records  to  show  that  he  made  such  a  comparison. 

Q.  In  other  words,  the  commodities  apparently  were  sold  and 
thei  price  established  before  either  any  comparison  was  made  or 
any  record  of  a  companison  was  made? — A.  Yes: 

Q.  Now,  then,  with  respect  to  the  second  last  item  on  that 
list.  No.  745.  what  did  you  find  in  that  particular  instance?— 
A.  In  that  particular  instance.)  just  as  in  the  other  instance,  the 
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store  had  priced  this  item  at  $35.00  when  it  was  brought  in 
under  confirmation.  Then  it  was  sold  at  $19.00.  Apparently 
it  was  sold  at  that  price  for  a  sale — I  assume  it  was  a  sale.  Then 
we  checked  this  item  against  the  ceiling  price  list.  We 

194  found  the  price  of  $40.00  for  the  same  item  on  the  ceiling 
price  list. 

Mr.  Austin.  I  offer  in  evidence,  if  the  Court  please,  Plain¬ 
tiff’s  Exhibit  24. 

Mr.  Horsky.  No  objection. 

The  Court.  It  will  be  received. 

(The  document  previously  marked  ‘Tlaintiff’s  Exhibit  No. 
24”  for  identification  was  received  in  evidence.) 

By  Mr.  Austin: 

Q.  Mr.  Kaplan,  will  you  describe  for  the  Court  the  procedure 
followed  in  investigating  Department  76? — A.  In  this  depart¬ 
ment  we  used  the  sales  slips  and  guide  cards  for  our  information. 
We  assorted  the  sales  slips  of  this  department.  Then  we  iso¬ 
lated  the  sales  slips  for  a  particular  manufacturer  and  then 
broke  down  the  sales  by  this  manufacturer  by  item.  Again, 
we  picked  out  the  highest  sales  slip  for  the  particular  item  sold 
by  this  manufacturer  and  delivered  in  the  month  of  March. 
All  these  slijis  were  once  again  taken  to  the  warehouse  and 
checked  against  the  guide  cards  of  the  warehouse.  Here,  again, 
we  listed - 

The  Court.  Are  you  getting  a  little  tired,  Mr.  Kaplan? 

The  W’lTNESS.  Yes.  sir. 

The  Court.  Well,  you  have  had  a  pretty  good  work- 

195  out.  You  just  finish  the  answer  you  are  making  and  we 
will  adjourn  for  the  day. 

A.  (Continuing.)  Here,  again,  we  listed  all  sales  after  May 
18.  which  appeared  on  the  guide  cards  at  prices  higher  than 
the  highest  March  delivery  price  for  the  particular  item. 

The  Court.  All  right.  Now,  if  you  will  remember  just  where 
you  are  in  this  examination  it  will  help  us  when  we  start  out 
again. 

Mr.  Gordon.  May  I  ask  you  something  before  we  adjourn, 
if  the  Court  please? 

The  Court.  Yes. 

Mr.  Gordon.  The  Government  counsel  tells  me  his  case  is 
getting  through  a  little  quicker  than  he  expected.  One  of  our 
principal  witnesses,  and  logically  the  first  witness,  is  Mr.  I^evi, 
who  installed  our  system  of  control  and  was  in  charge  of  it  from 
early  in  the  year  until  July.  Now,  he  is  now  an  officer  in  the 
Coast  Guard  in  active  service  in  Baltimore.  He  had  arranged 
to  get  leave  on  Monday  and  Tuesday  and  we  had  expected  to 
start  our  case  about  Monday,  as  nearly  as  we  could  figure  out, 
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and  we  were  going  to  put  him  on  as  the  first  witness.  I  am  a 
little  disturbed  about  the  case  getting  through  a  little  sooner 
than  expected  and  I  want  to  tell  you  the  situation. 

19(5  The  Court.  I  think  I  have  the  medicine  for  your  ail¬ 
ment.  I  must  tell  you  that  another  case  has  the  right- 
of-way  for  tomorrow. 

Mr.  Gordon.  I  see. 

The  Court.  It  is  possible  that  I  might  finish  that  case  by 
noon,  but  I  am  uncertain  about  it.  Perhaps  it  would  not  be 
fair  to  bring  so  many  people  back  here  under  an  uncertain  sit¬ 
uation  of  that  kind.  So  I  had  determined  in  my  mind  that  I 
would  continue  this  case  over  until  Monday. 

Mr.  Gordon.  Until  Monday? 

The  Court.  Yes.  And  I  could  finish  the  other  case  tomor¬ 
row,  We  will  proceed  at  10:00  o’clock  on  ^londay  morning 
and  that  will  give  you  plenty  of  time  to  get  the  witness. 

Mr.  Gordon.  You  probably  have  not  a  great  deal  more  as 
the  case  is  now. 

Mr.  Austin.  No. 

Mr.  Gordon.  So  we  will  tell  liim  to  be  here  ^Monday  and  to 
go  ahead. 

Mr.  Austin.  Yes. 

Mr.  Gordon.  That  will  be  fine. 

The  Court.  If  necessarv,  his  testimonv  could  be  taken  out  of 
order. 

Mr.  Gordon.  Yes.  sir. 

(Whereupon,  at  3:55  o’clock  p.  m..  the  hearing  adjourned,  to 
reconvene  at  10:00  o’clock  a.  m..  Monday.  January  18.  1943.) 


201  proceedings 

The  Court.  We  have  a  witness  on  the  stand.  I  believe. 

(Mr.  Kaplan  resumes  the  stand.) 

The  Court.  You  may  proceed. 

Direct  E.xamination.  by  Mr.  Austin: 

Q.  Just  before  the  close  of  Thursday’s  session.  Mr.  Kaplan, 
yon  had  answered  the  following  questions:  “Mr.  Kaplan,  will 
you  describe  for  the  Court  the  procedure  followed  in  the  in¬ 
vestigation  of  department  76?”  Do  you  recall  whether  you 
had  completed  the  answer  to  that  question  or  not? — A.  I 
completed  the  answer  to  that  question. 

Q.  I  shall  hand  you  w’hat  has  been  marked  for  identification 
as  plaintiff’s  exhibit  35-A.  B,  C.  D.  E,  and  so  forth,  through 
0,  and  ask  you  what  it  purports  to  be? — A.  This  is  a  copy 
of  the  department’s  cost-of-living  statement  as  filed  with  the 
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War  Price  and  Rationing  Board,  and  the  supplements.  This 
was  likewise  on  file  at  the  store  and  was  used  as  both  the  cost- 
of-living  statement  and  the  base  period  statement  for  depart¬ 
ment  76. 

Mr.  Austin.  Plaintiff  offers  in  evidence,  if  the  Court  please, 
plaintiff’s  exhibit  35-A  through  0. 

202  Mr.  Horsky.  No  objection. 

The  Court.  Received. 

(“Plaintiff’s  Exhibit  35-A  through  0,’’  previously  marked 
for  identification,  was  received  in  evidence.) 

By  Mr.  Austin  : 

Q.  Now  then.  I  hand  you,  Mr.  Kaplan,  what  has  been  de¬ 
scribed  as  plaintiff’s  exhibit  36-A,  B.  and  C  and  ask  you  what 
this  purports  to  show? — A.  This  is  a  schedule  of  sales  above 
ceiling  which  we  took  after  analyses  of  both  the  sales  checks 
and  the  guide  cards  of  department  76  in  the  store.  The  items 
on  the  left-hand  side  of  this  page  represent  the  highest  de¬ 
livery  dates  of  particular  items  mentioned  in  that  column.  On 
the  right  hand  side  we  have  sales  of  the  same  items  priced 
above  the  highest  March  delivery. 

Q.  Now  will  you  just  go  through  this,  Mr.  Kaplan,  with  re¬ 
spect  to — say  the  second  item  across.  You  might  explain  first 
the  absence  of  figures  on  the  right-hand  side  of  the  first  col¬ 
umn. — A.  This  is  one  of  the  items  which  we  had  first  listed 
as  being  a  possible  violation.  At  a  later  time  the  check  showed 
that  there  was  a  sale  of  this  particular  item  at  a  higher  price 
which  would  show  that  the  store's  ceiling  price  had  been  greater, 
so  we  eliminated  sales  as  violations  from  the  schedule. 

203  The  next  item  shows  delivery  on  the  10th  of  March  on 
the  sales  check  No.  15976-12.  factory  No.  813.  style  No. 

^  of  one  table,  walnut.  The  price  was  S29.95  when  delivered 
in  March.  After  May  18th  we  have  sales — this  sells  above 
829.95  for  the  customers  listed  here  [illustrating].  The  sales 
were  at  S39.95.  an  overcharge  of  ten  dollars  for  it;  an  over¬ 
charge  of  ten  dollars  for  each  customer  on  this  particular  item. 
The  last  column  shows  that  the  store,  on  their  own  ceiling  price 
list,  had  submitted  this  item  as  being  $39.95  in  March. 

Q.  Now’,  then.  I  notice  that  on  this  right-hand  column  in 
soine  places  you  have  figures  and  some  are  not  listed.  Ex¬ 
plain  that. — A.  We  checked  all  these  items  against  the  store’s 
cost-of-living  and  base  period  statements.  In  those  cases  where 
w’e  found  the  price  listed  against  the  particular  style  number 
for  the  item  we  put  that  price  down.  In  other  cases  w’here 
there  w’as  no  listing  of  the  item  on  any  statement,  we  included 
it  as  not  listed  in  this  exhibit. 

52107.'5— 4.1 - 5 
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']Mr.  Austin.  If  the  Court  please,  we  offer  in  evidence  plain¬ 
tiffs  Exhibit  36-A,  B.  and  C. 

Mr.  Horsky.  No  objection. 

The  Court.  Received. 

204  (The  document  previously  marked  “Plaintiff’s  Ex¬ 
hibit  No.  36-A,  B  and  C”  was  received  in  evidence.) 

Q.  Now  then.  Mr.  Kaplan,  I  hand  you  what  has  been  identi¬ 
fied  as  plaintiff's  Exhibit  37  and  ask  you  what  that  purports 
to  show? — A.  In  checking  the  guide  cards  at  the  warehouse  -we 
noticed  that  many  items  did  not  appear  on  the  base  period  or 
cost-of-living  statements.  We^made  a  list  of  these  particular 
items  from  the  guide  cards.  No  prices  as  yet  had  been  estab¬ 
lished  by  the  store  on  these  particular  items,  or  if  they  had, 
there  were  no  records,  or  no  lists  had  been  sent  to  the  War  Price 
and  Rationing  Board  as  yet. 

In  going  through  these  items  we  noticed  that  when  the  item 
would  be  brought  in,  it  would  be  brought  in  at  a  particular 
price  such  as  the  original,  the  S10.95.  the  first  item.  Then  at 
a  later  date  we  would  find  a  sale  of  SI 2.95.  In  some  cases 
the  subsequent  sales  would  be  higher  than  the  original  sale. 
The  original  price  was  verified  by  confirmations  for  the  par¬ 
ticular  item  of  the  store.  The  confirmation  appears  in  the  last 
column. 

'  We  had  no  way  of  establishing  what  the  ceiling  price  should 
have  been  on  this  item.  We  thought  it  significant,  however, 
that  the  original  price,  or  the  retail  price,  or  contemplated 
price,  for  the  particular  item  brought  in  by  the 

205  store  which,  according  to  the  merchandising  jiolicy  of 
this  store  would  have  been  the  sales  price  of  this  item, 

was  lower  than  the  first  sales  price  of  the  particular  item  in 
many  instances. 

Q.  Will  you  identify  more  clearly  this  column  where  you 
have  marked  “original.”  Just  what  is  that? — A.  This  original 
is  the  price  which  had  appeared  on  the  store’s  confirmation  when 
the  item  was  brought  into  the  store  as  the  contemplated  retail 
selling  price  of  the  merchandise.  The  next  column  is  the  sales 
price  of  the  same  item  as  it  appeared  on  the  guide  card  at  the 
warehouse.  In  many  cases  higher  than  the  then  contemplated 
original  sales  price  of  the  item. 

Mr.  Austin.  If  the  Court  please,  we  offer  in  evidence  plain¬ 
tiff’s  E.xhibit  37. 

Mr.  Horsky.  No  objection. 

The  Court.  Received. 

(The  document  previously  marked  “Plaintiff’s  Exhibit  37 
for  Identification”  was  received  in  evidence.) 
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By  Mr.  Austin: 

Q.  Now,  Mr.  Kaplan,  did  you  make  any  further  investi¬ 
gation  of  the  Hecht  Company  after  you  completed  in- 

206  vestigation  of  Depajrtment  76? — A.  We  investigated 
Department  59. 

Q.  And  will  you  kindly  describe  the  procedure  followed  in 
the  investigation  of  that  department? — A.  In  Department  59. 
as  in  the  other  furniture  departments,  we  picked  out  from  the 
store’s  files  the  highest  delivered  sales  checks  for  the  various 
items  in  March,  These  were  assorted  first  by  manufacturer  and 
then  by  style  number.  From  the  various  style  numbers  we 
picked  out  the  highest  delivered  price  of  a  particular  item  in 
March. 

When  this  was  finished,  we  had  the  highest  delivered  price  for 
the  varied  items  we  found  had  been  delivered  and  sold  in 
in  March.  We  took  these  sales  checks  to  the  warehouse.  We 
checked  with  the  particular  guide  cards  at  the  warehouse. 
Again  we  made  a  schedule  of  all  those  items.  We  made  a 
schedule  of  all  those  items  which  appeared  at  the  time  on 
the  warehouse  cards  at  prices  higher  than  the  highest  delivery 
price  in  March  which  were  sold  after  IVIay  18,  1942. 

Q.  Now.  I  hand  you.  Mr.  Kaplan,  what  has  been  identified 
as  plaintiff's  Exhibit  12-A  through  0  and  ask  you  what  those 
purport  to  be? — A.  These  are  copies  of  the  store’s  cost-of- 
living  statement  which  were  on  file  at  the  War  Price  and  Ra¬ 
tioning  Board  and  which  the  store  had  a  copy  of  when 

207  we  investigated  the  particular  department.  These 
copies  contain  a  supplement  of  the  cost-of-living  state¬ 
ment.  and  w’e  use  both  the  base  period  and  cost-of-living  state¬ 
ments  for  this  particular  department. 

Mr.  Austin.  If  the  Court  please,  we  offer  in  evidence  plain¬ 
tiff’s  Exhibits  12-A  through  0. 

Mr.  Horsky.  No  objection. 

The  Court.  Received. 

(The  document  previously  marked  ‘‘Plaintiff’s  Exhibit  T2-A 
through  0”  was  received  in  evidence.) 

By  Mr.  Austin  : 

Q.  Now,  then.  Mr.  Kaplan,  I  hand  you  what  has  been  de¬ 
scribed  as  plaintiff’s  Exhibit  13-A,  B  and  C  and  ask  you  what 
those  exhibits  purport  to  show? — A.  This  is  a  schedule  showing 
the  sales  above  the  highest  delivery  price  by  the  store  of  the 
I)articular  items,  these  sales  taking  place  after  May  IS,  1942. 
This  list  was  compiled — first  the  items  appearing  on  the  left- 
hand  corner — from  the  sales  slips.  They  were  checked  with  the 
guide  cards  at  the  warehouse,  and  the  items  appearing  on  the 
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right-hand  side  show  the  sales  above  the  highest  deliver^'  pricz; 
in  ^March. 

In  some  cases  there  were  items  which  we  had  marked  dowi. 
at  a  particular  delivery  price  in  March  which  the  buyer  iri 
each  department  on  a  subsequent  check  showed  us.  When  there 
was  a  higher  sales  price  in  March,  we  eliminated  it. 
20S  A  coi)y  of  this  exhibit  was  made  out  originally  in  dupli¬ 
cate  for  the  buyer  of  this  department.  Mr.  Crone.  He 
checked  these  jiarticular  items  with  us — both  the  sales  checks 
and  later  the  guide  cards  at  the  warehouse  in  order  to  be  sure 
that  the  items  ai)pcaring  on  here  were  as  exact  as  they  possibly 
could  be. 

Q.  Now  then.  I  notice  too  that  on  this  exhibit  you  have 
in  the  right-hand  column,  in  some  instances,  tlie  words  “Noi 
listed.”  and  in  other  instances,  the  figure.  Will  you  explain 
that? — A.  Again  these  particular  items  were  checked  agaiiist 
the  store's  cost-of-living  and  base  period  statements.  Where 
ve  found  a  particular  item  on  the  submitted  ceiling  price  list, 
we  put  that  price  down.  In  other  cases  where  it  was  not  even 
listed  on  either  one  of  these  statements  we  indicated  agnin. 
“Not  listed.'' 

Q.  I  notice  on  page  3  in  the  last  line  across  you  have  ‘‘Grand 
Total  Overcharge.  81.360.64.”  Will  you  explain  that,  ifiease? — 

A.  That  is  a  total  of  the  overcharges  on  the  particular  items 
listed  on  this  exhibit  by  the  store.  In  other  words,  it  represents 
the  difference  between  what  the  merchandise  was  sold  for  and 
what  it  should  have  sold  for.  The  customers  were  charged  over 

on  the  furniture  ajipearing  on  this  exhibit  81.366.64. 

209  Mr.  Au.stix.  Plaintiff  offers  in  evidence,  if  the  Court 
l)lcase.  Exhibit  13-A.  B,  and  C. 

^Tr.  Horsky.  Xo  objection. 

The  Court.  Received. 

(The  document  previously  marked  “Plaintiff's  Exhibit  13-A. 

B.  and  C”  was  received  in  evidence.) 

By  Mr.  Austin*  : 

Q.  Now  then.  I  hand  you,  Mr.  Kaplan,  what  has  been  marked 
for  identification  as  plaintiff's  Exhibits  14-A.  B,  and  C  and  D 
and  ask  you  to  explain  that  exhibit  to  the  Court? — A.  In  going 
o\^er  the  guide  cards  in  the  warehouse  we  found  again  items 
which  appeared  significant.  They  did  not  appear  on  any  cost- 
of-living  or  base  j^eriod  statements  or  cost-of-living  supple¬ 
ment.  and  we  had  no  way  of  ascertaining  what  the  proper  ceil¬ 
ing  price  should  have  been  on  these  jiarticular  items,  but  in 
gping  through  these  cards — take  item  1.  for  example.  The 
significance  of  the  particular  exhibit  to  us  seems  obvious. 
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Now  the  first  column  is  class  J.  as  appeared  on  the  guide 
card.  The  next  are  the  factory  and  style  numbers  and  next,  the 
description  of  the  article.  Then  on  the  received  date  we  see 
that  on  August  27.  1942,  this  chair,  which  cost  the  store 

210  S19.00,  was  brought  in  on  the  original  sales  price  con¬ 
templated  to  be  sold  at  S27.SS.  The  first  sale,  accord¬ 
ing  to  the  guide  card,  was  at  S2S.S8.  and  this  before  the  list  had 
been  sent  to  the  OPA  or  any  price  under  the  GMPR  had  been 
established.  Then,  at  a  later  date,  the  price  was  raised  to  S33.00 
in  October  and  then,  in  subsequent  sales  in  October,  to  S39.05. 

This  follows  through  on  the  various  items  listed  here.  There 
was  such  a  wide  variety  in  the  particular  items,  in  many  cases, 
in  a  period  of  five  or  six  months,  that  without  the  store  having 
established  the  price  that  they  should  have  originally — the 
one  brought  in  within  the  first  month,  the  store’s  propriety  in 
charging  these  prices  for  these  various  items  can  definitely  be 
questioned,  since  they  seem  to  vary  thirty  dollars  and  forty 
dollars  in  many  instances.  There  was  one  particular  item  on 
page  3  of  this  exhibit — page  4  of  this  exhibit,  14-D.  Article, 
wing  chair;  Style.  28.  We  see  that  it  was  brought  into  the 
store  at  a  cost  of  S7.92.  It  was  contemplated  to  be  sold  at 
816.95  and  was  first  sold  at  815.00,  but  then  in  September 
the  price  was  brought  up  to  824.95. 

Q.  I  notice  you  have  some  names — proper  names  over  here 
on  the  right-hand  side  in  that  right-hand  column.  Will 

211  you  explain  that,  please? — A.  In  some  cases  the  cus¬ 
tomers’  names  were  copied  down — the  ])eople  who  had 

j)urchased  the  furniture  on  particular  dates.  You  will  also 
notice  particular  items  in  the  various  columns  showing  the 
various  offering  and  sales  price  of  the  same  item  throughout 
different  periods. 

Mr.  Austin.  If  the  Court  please,  we  offer  in  evidence  plain¬ 
tiff’s  exhibit  14-A  through  D. 

Mr.  Horsky.  May  I  ask  a  question,  please?  Mr.  Kaplan,  in 
cases  where  the  prices  don’t  differ,  what  significance  do  you 
attach  to  that? 

The  Witness.  There  are  some  cases  where  the  prices  don’t 
differ.  We  made  a  spot  check,  Mr.  Horsky,  of  those  particular 
items. 

i\Ir.  Horsky.  I  am  just  asking  about  the  items  that  appear 
on  this  exhibit  which  don’t  show  any  varying  prices.  Do  they 
have  any  significance? 

The  Witness.  They  mean  that  those  that  don’t  have  vary¬ 
ing  i)rices  are  prices  that  do  not  appear  on  the  base  period  or 
cost-of-living  statements. 

A[r.  Horsky.  That  is  the  only  significance? 
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The  Witness.  Of  those  particular  items,  yes. 

Mr.  Horsky.  No  objection. 

The  Court.  Received. 

212  (The  documents  previously  marked  “Plaintiff's  Ex¬ 
hibit  14-A  through  D*’  were  received  in  evidence.) 

By  Mr.  Austin  : 

Q.  Now  I  hand  you  what  has  been  identified  as  plaintiff's 
Exhibit  No.  15  and  ask  you  what  that  purports  to  be.  Mr. 
Kaplan? — A.  In  checking  the  warehouse  cards  we  found  items 
which  did  not  appear  to  be  sold  in  March.  However,  these  items 
appeared  on  the  ceiling  price  list  of  the  store.  We  thought  it 
significant  to  note  that  again  the  original  price  and  the  sub¬ 
sequent  sales  price  would  be  lower,  in  most  cases,  than  the  ceil¬ 
ing  price  which  the  store  established  on  particular  merchandise. 
Here  again  we  had  no  way  of  ascertaining  what  the  proper 
ceiling  price  in  the  particular  merchandise  should  be.  but  it 
shows  the  importance  of  keeping  the  records  and  establishing 
prices  on  the  merchandise  as  it  comes  into  the  store. 

Q.  And  what  was  the  source  of  the  information  which  ap¬ 
pears  on  Exhibit  15? — A.  The  information  appearing  on  the 
guide  cards  was  checked  against  confirmation  showing  when 
the  merchandise  was  received  in  the  store,  to  verify  the  original 
price,  and  then  the  last  column  is  the  price  appearing  on  the 
store's  ceiling  price  list. 

Mr.  Austin.  We  offer  in  evidence,  if  the  Court 

213  please,  plaintiff's  Exhibit  15. 

Mr.  Horsky.  No  objection. 

The  Court.  Received. 

(The  document  previously  marked  “Plaintiff's  Exhibit  15” 
for  identification  was  received  in  evidence.) 

By  Mr.  Austin  : 

Q.  I  hand  you  what  has  been  identified  as  plaintiff's  Exhibit 
16  and  ask  you  what  that  purports  to  show? — A.  These  are 
items  upon  which  the  store  had  placed  the  ceiling  price  and 
which  we  found  subsequent  to  May  IS.  1942.  selling,  according 
to  the  guide  cards,  at  higher  prices  than  the  original  ceiling 
price  placed  on  the  item  by  the  store. 

Q.  Now  were  you  able  to  find  records  establishing  these  ceil-  ^ 
ing  prices'? — A.  There  were  no  records  available  establishing 
ceiling  prices  on  these  particular  items.  We  assume,  however, 
that  the  store  must  have  placed  a  ceiling  price  on  the  item  in 
some  manner  inasmuch  as  they  appear^  on  either  the  cost- 
of-living  statement  or  supplements  which  the  store  had  filed 
with  the  War  Price  and  Rationing  Board. 

Q.  Now  then,  again,  what  do  these  figures  in  the  column 
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“Originar’  mean? — A.  The  original  is  the  price  appearing  on 
the  confirmation  as  a  retail  price  when  the  item  is  brought  into 
the  store.  The  next  column  indicates  the  price  which 

214  appeared  on  the  warehouse  card  after  May  18,  1942,  for 
this  particular  item  as  a  sale.  The  following  column  is 

the  confirmation  number  which  we  use  to  check  this  item,  and 
the  last  column  is  the  ceiling  price  as  it  appeared  on  the  store’s 
base  period  and  cost-of-living  statements. 

Mr.  Austin.  We  offer  in  evidence,  if  the  Court  please,  plain¬ 
tiff’s  Exhibit  16. 

Mr.  Horsky.  No  objection. 

The  Court.  Received. 

(The  document  previously  marked  “Plaintiff’s  Exhibit  16” 
for  identification  was  received  in  evidence.) 

By  Mr.  Austin: 

Q.  I  hand  you  what  has  been  marked  for  identification  plain¬ 
tiff  s  exhibit  No.  17  and  ask  you  what  that  purports  to  be? — A. 
This  department  had  a  form  which  they  called  a  “Sold  Goods 
Mark-up.”  The  store  explained  this  form  to  me  as  being  for 
mark-ups  made  differs  after  the  merchandise  had  been  sold.  In 
going  through  these  sold  goods  mark-ups,  we  found  that  there 
had  been  sold  goods  mark-ups  above  the  established  ceiling 
price  of  a  particular  item.  That  is,  on  the  store’s 

215  cost-of-living  or  base  period  statement  they  would  have 
a  ceiling  price  for  a  particular  piece  of  furniture.  If 

that  particular  piece  of  furniture  was  sold  by  the  department 
at  a  higher  price  than  the  original  or  present  retail  or  ceiling 
price,  as  it  would  appear  on  the  store’s  confirmation  or  records, 
the  buyers  of  this  department  would,  after  the  sale  at  the  higher 
price,  put  through  the  sold  goods  mark-up. 

I  assume,  in  order  that  the  store's  records  would  show  the 
price  at  which  the  particular  item  would  be  selling,  this  pro¬ 
cedure  was  followed.  We  made  a  list  here  of  those  items  which 
had  been  sold  according  to  the  sold  goods  mark-up  above  the 
store’s  own  ceiling  price.  We  have  the  mark-up  date  which 
was  copied  from  the  sold  goods  mark-ups,  the  number  and  the 
classification,  and  then  the  factory  and  style  number  and  a 
description  of  the  particular  piece  of  furniture.  This  is  one 
item  which  was  marked  up  after  the  sale.  The  present  price  on 
the  mark-up  said  $59.95?  The  proposed  price  at  which  the 
item  was  sold  was  $69.95,  and  this  item  appeared  on  the  store’s 
ceiling  price  list  at  $59.95,  so  whoever  bought  that  particular 
itom  was  overcharged  ten  dollars  for  this  piece  of  furniture, 
according  to  the  store’s  own  ceiling  price. 


Q.  Now  does  that  same  hold  good  for  the  balance  of 

216  the  items  listed  on  that  sheet? — A.  It  follows  for  the 
rest  of  the  items. 

Mr.  Austin.  If  the  Court  please,  plaintiff  offers  in  evidence 
plaintiff’s  Exhibit  No.  17. 

Mr.  Horsky.  No  objection. 

Ths  Court  R-ccGivcd 

(The  document  previously  marked  “Plaintiff’s  Exhibit  17” 
for  identification  was  received  in  evidence.) 

By  Mr.  Austin  : 

Q.  Now  I  hand  you.  Mr.  Kaplan,  what  has  been  identified  as 
plaintiff’s  Exhibit  18-A.  B  and  C.  and  ask  you  to  tell  the  Court 
what  this  purports  to  be? — A.  In  checking  the  sold  goods 
mark-ups  of  this  department,  we  found  many  items  which  had 
been  sold  and  marked  up  which  did  not  appear  on  the  store’s 
base  period  or  cost-of-living  statements.  The  store  had  never 
sent  in  to  the  OPA  the  established  ceiling  price  on  these  par¬ 
ticular  items. 

However,  all  these  items  were  marked  up  after  their  sale  be¬ 
cause  the  sale  was  at  the  marked-up  prices.  It  was  necessary 
to  put  through  these  forms  to  show  a  sale  at  a  higher  price  than 
the  present  retail  of  the  item.  The  first  item,  high  wing  chair. 
We  would  have  a  present  retail  price  of  S16.95 ;  proposed 

217  retail  price  of  $19.95.  The  item  was  marked  up  three 
dollars  when  sold.  This  item  does  not  appear  at  any 

price  on  the  store’s  list.  We  had  no  way  of  knowing  which 
should  have  been  the  ceiling  price  bn  items  like  this. 

Mr.  Austin.  We  offer  into  evidence,  if  the  Court  please, 
plaintiff’s  Exhibits  18-A.  B  and  C. 

Mr.  Horsky.  No  objection. 

The  Court.  Received. 

(The  document  previously  marked  “Plaintiff’s  Exhibit  IS-A, 
B,  and  C”  for  identification  was  received  in  evidence.) 

By  Mr.  Austin  : 

Q.  Now,  Mr.  Kaplan,  you  said,  I  believe,  that  in  your  inves¬ 
tigation  of  department  59  that  the  buyer  in  that  department 
was  with  you  checking  at  the  same  time,  is  that  correct? — A.  He 
was  with  one  of  the  members  of  the  OPA  throughout  the  check 
at  the  warehouse  and  the  guide  cards  of  Department  59. 

Q.  And  just  w’hat  did  he  do  in  checking  the  investigators? — 
A.  Well,  in  checking  the  guide  cards,  in  many  cases  a  question 
would  arise  as  to  whether  or  not  a  sales  date  or  a  customer’s 
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name  or  a  price  on  a  guide  card  would  be  a  particular  price. 
Some  of  these  items  were  written  in  pencil  and  there 

218  might  have  been  a  question  as  to  what  the  number 
would  be. 

We  would  consult  with  the  buyer  in  those  cases  and  use  his 
explanation  of  his  price.  He  likewise  was  given  a  duplicate 
copy  of  all  the  items  we  listed.  He.  in  many  cases,  went  back 
to  the  store’s  service  files  and  attempted  to  check  back  accord¬ 
ing  to  his  guide  cards  to  see  if  there  were  higher  prices  in  March. 

In  other  words,  the  guide  card  would  show  sales  of  the  par¬ 
ticular  items  in  January.  February  and  March,  We  might 
have  a  delivery  price  in  March  of  a  particular  item  in  a  certain 
price.  It  was  possible  that  we  might  have  overlooked  a  par¬ 
ticular  sales  slip  or  a  sales  slip  might  not  have  been  in  the  files 
since  there  were  thousands  of  these  sales  slips  we  had  to  go 
through. 

He  would  check  back,  according  to  the  guide  card,  the  sales 
in  January,  February  or  March.  Maybe  one  of  those  sales  had 
been  deliverded  in  March  at  a  higher  price.  In  some  cases 
where  this  was  so  we  were  able  to  cross  these  particular  items 
off  our  list.  The  same  would  follow  through  with  the  sales 
after  May  ISth.  In  some  cases  there  might  have  been  refunds 
or  the  sales  might  not  have  been  in  May  18.  1942.  The  guide 
card  might  have  been  in  error,  and  this  was  checked  by  the 
buyer. 

219  Q.  Did  the  store  adopt  that  same  attitude? — A.  Mr. 
Crone,  the  buyer  of  59,  checked  Department  69.  The 

other  buyer,  for  some  reason,  was  not  available,  so  Mr.  Crone 
took  on  his  duties.  In  76  and  60  the  buyers  were  there  at  their 
intervals,  but  did  not  make  as  thorough  checks  as  the  buyers  did 
in  59  and  69. 

Mr.  Austin.  That  is  all,  I  believe. 

Mr.  Horsky.  Could  we  have  a  recess  for  about  one  minute. 
Your  Honor? 

The  Court.  Yes. 

(A  brief  recess  was  had.) 

Cross-examination  by  Mr.  Gordon: 

Q.  Mr.  Kaplan,  in  your  testimony  yesterday,  or  Thursday, 
you  were  asked  when  you  made  your  examination,  and  you 
leplied  from  October  1st  through  the  month  of  October  and  a 
few  days  in  November.  Was  that  your  answer? — A.  I  believe 
that  was  the  answer. 

Q.  Well,  is  that  corect? — A.  I  believe  that  is  correct. 

Maybe  I  can  clear  up  Mr.  Gordon’s  question.  Somebody 
from  OPA  was  in  the  store  sometime  in  September,  but  there 
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was  merely  a  check  of  the  store.  Investigation — as  a  matter  of 
fact,  I  did  not  come  from  New  York  until  that  time — did  not 
take  place  until  I  came  down  from  New  York  to  conduct 

220  this  investigation,  which  was  October. 

Q.  Now,  Mr.  Kaplan,  in  your  affidavit  that  was  filed 
when  the  preliminary  injunction  was  asked  for,  you  stated, 
“On  or  about  September  17, 1942,  pursuant  to  instructions  from 
my  superiors.  I  commenced  an  investigation  of  the  Hecht 
Company.”  Will  you  just  look  at  this  and  refresh  your  recol¬ 
lection? — A.  That  is  correct. 

Q.  That  is  correct?  WTiich  is  correct? — A.  No;  I  mean  this 
statement  here  is  correct,  but  the  statement  I  just  made  to  you 
about  my  investigation  was  from  October.  Apparently  the 
same  discrepancy  came  in  on  this  affidavit. 

Q.  You  mean  the  affidavit  is  wrong? — A.  No;  I  mean  the 
date  therein  is  not  proper. 

Q.  Well,  you  signed  the  affidavit,  didn’t  you? — A.  That  is 
correct. 

Q.  And  swore  to  it? — A.  Yes. 

Q.  But  there  is  a  mistake  in  it? — A.  Yes. 

Q.  So  it  is  possible  to  make  mistakes,  isn’t  it? — A.  Oh,  yes. 

I  Q.  Now,  in  your  testimony  you  said  that  you  had  sev- 

221  eral  assistants.  That  is  correct,  isn’t  it? — A.  Yes. 

Q.  How  many  persons  other  than  yourself  made  the 
investigation?  Do  you  want  to  think  about  that’? — A.  No.  I 
wish  you  would  rephrase  your  question.  By  saying  “made  the 
investigation” — I  do  not  quite  understand  what  you  mean. 
There  were  several  people  in  the  store  who,  under  my  direction, 
copied  down  various  lists  and  items  as  the  investigation  pro¬ 
gressed.  If  you  want  to  include  them  as  part  of  making  the  in¬ 
vestigation — 

Q.  Yes;  all  the  people  who  were  there  in  the  Hecht  store 
representing  OPA  at  this  time.  How  many  were  there? — 
A.  From  the  date  I  went  into  the  store,  is  that  correct? 

Q.  From  the  date  the  investigation  started,  whenever  that 
was,  shortly  before  the  1st  of  October,  until  the  end.  How 
many  people? — A.  Do  you  mind  if  I  try  to  count  them  off? 

iQ.  No.  Take  your  time.  I  am  not  trying  to  confuse  you. 
Just  get  this  straight.  “Several”  is  not  very  definite. — A.  I 
said  several  helped  and  several  copied. 

Q.  Yes. — A.  Do  you  want  round  figures? 

Q.  Yes. — A.  You  do. 

222  Q.  Would  you  say  approximately  ten? — A.  Yes. 

Q.  Yes;  that  is  better.  And  all  those  people  in  one 
way  or  another  by  looking  at  things  or  copying  in  some  way 
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took  part  in  the  preparation  of  these  exhibits  that  you  have 
given  to  the  Court? — ^A.  May  I  explain  now? 

Q.  Can  you  answer  that  question  first? — A.  All  these  people ; 
yes. 

Q.  Yes;  at  different  times  took  some  part  in  preparing  these 
exhibits. — A.  I  think  “ten  people”  needs  clarification  for  the 
Court.  Ten  people  were  in  the  store,  but  on  a  particular  day 
if - 

Q.  (Interposing.)  I  understand  there  were  not  all  ten  at 
once.  Please  answer  my  question.  There  were  about  ten  peo¬ 
ple  who  took  part  in  this  at  one  time  or  another,  weren’t 
there? — A.  Yes. 

Mr.  Gordon,  That  is  all  I  want  to  know. 

Mr.  Horsky.  No  further  cross-examination,  Your  Honor, 

Mr.  Austin.  The  plaintiff  rests  at  this  time,  if  the  Court 
please. 

Mr.  Gordon.  You  rest? 

223  Mr.  Austin.  Yes. 

The  Court.  The  plaintiff  rests. 

*  *  ♦  ♦  * 

Robert  M.  Levi,  a  witness  called  by  and  on  behalf  of  the 
defendant,  having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  examination  by  Mr.  Horsky: 

Q.  Have  you  stated  your  name  to  the  reporter? — A.  Yes; 
I  have. 

Q.  What  is  your  present  address? — A.  My  present  home  ad¬ 
dress  is  Lutherville,  Maryland;  working  address,  Curtis  Bay, 
Maryland. 

Q.  And  you  are  now  a  member  of  the  Coast  Guard? — A.  Yes. 

Q.  An  ensign? — A.  Correct. 

Q.  You  worked  for  the  Hecht  Company  for  a  period  of  time 
before  the  OPA  regulations  began ;  is  that  right? — A.  That  is 
correct. 

Q.  Will  you  state  when  you  began  to  work  for  the  Hecht 
Company? — A.  Well,  approximately  some  time  in  February — 
middle  of  February. 

224  Q.  February  of  what  year? — A.  1942. 

Q,  Yes.  And  you  remained  until  what  date? — A.  I 
remained  there  until  approximately — June  the  20th,  when  I 
was  taken  sick. 

Q.  Before  you  began  to  work  at  the  Hecht  Company,  where 
had  you  been  working? — A.  I  had  been  a  plant  manager  of  a 
manufacturing  concern  in  Baltimore,  Maryland. 

Q.  For  how  long? — A.  Approximately  five  years. 
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Q.  That  is  from  about - . — A.  1936. 

Q.  (continuing).  1936  or  1937? — A.  1936  or  1937. 

Q.  Will  you  tell  us  something  about  your  education? — A. 
Well,  primary  education  was  at  John  Kopkins  University, 
where  I  received  a  B.  S.  in  Economics,  specializing  in  account¬ 
ing  and  tax  work. 

Q.  When  you  came  to  the  Hecht  Com])any  in  1941,  what  was 
your  position — 1942,  excuse  me. — A.  I  came  originally  as  part 
of  the  Control  Division  with  the  idea  in  mind  of  making  a  com¬ 
plete  survey  of  the  i)ay  roll  system  and  a  comidole  analysis  of 
certain  functions  in  the  store  to  bring  about  better  systems  and 
greater  efficiency. 

225  Q.  Did  that  bring  you  into  contact  with  all  depart¬ 
ments  of  the  store?' — A.  By  that  means  I  went  into 

every  department  of  the  store,  except  for  very  rare  instances. 

Q.  And  in  May  of  1942  you  were  quite  familiar  with  the  en¬ 
tire  organization  of  the  Hecht  Company? — A.  In  May  I  was 
completely  familiar  with  the  organization. 

Q.  Before  the  GMPR  came  out,  did  you  have  anything  to 
do  with  OPA  regulations? — A.  Yes;  I  had  quite  a  bit  to  do 
with  OPA  regulations. 

Q.  Could  you  tell  the  Court  in  as  much  detail  as  you  can 
remember,  what  those  regulations  were  and  what  you  did  with 
respect  to  them? — A.  Well,  there  were  a  number  of  early  regu¬ 
lations  in  reference  to  prices  on  refrigerators,  vacuum  cleaners, 
radios,  and  various  and  sundry  articles  along  those  lines,  each 
individually  regulated.  For  those  there  were  certain  records 
thht  had  to  be  kept  on  all  sales.  A  record  had  to  be  shown  of 
our  price  lists  being  posted  in  the  department  of  various  models, 
and  some  of  the  regulations  were  definitely  worded. 

Q.  Definitely  what? — Definitely  worded  as  to  a  fixed 
price  that  could  be  charged  for  a  certain  model.  Those 

226  were  the  price  lists  that  had  to  be  i)osted  in  each  de¬ 
partment.  It  was  my  job  first  to  inform  the  depart¬ 
ment — to  read  the  law  and  make  a  survey  of  it.  and  see  that 
the  law  was  carried  out  by  the  department  and  that  the  cor¬ 
rect  records  were  being  established  and  the  correct  postings  in 
the  various  departments  made. 

Q.  When  you  say  the  law,  you  mean  the  regulations? — A. 
Regulations,  I  mean. 

Q.  What  was  your  procedure  with  respect  to  a  particular 
regulation?  Will  you  explain  that? — A.  Well,  in  order  to  pick 
up  a  regulation  as  it  came  out.  you  usually  had  to  i)ick 
it  lip  from  the  New  York  Times  which  did  not  state  the  entire 
regulation. 


From  that  point  you  would  pick  it  up  from  the  Federal 
Register  and  analyze  the  law,  or  the  regulation. 

The  regulation  was  not  stated  in  a  method  that  a  buyer  in 
a  department  store  could  understand.  It  had  to  be  analyzed, 
simplified  and  stated  in  their  language. 

That  was  the  job  that  I  had  to  do  and  I  stated  it  and  then 
had  a  certain  number  of  forms  run  off,  depending  on  how  many 
departments  in  the  store  were  affected  by  the  regulation. 

These  forms  were  distributed.  They  gave  all  of  the  infor¬ 
mation  that  they  had  to  know  about  the  regulation. 

Then,  after  they  had  digested  it.  I  immediately  went  to 
the  department — as  soon  as  time  permitted  me  to — to 
227  look  and  see  whether  they  were  carrying  out  the  various 
regulations. 

By  that  method  I  found  that  we  were  establishing  our  rec¬ 
ords,  posting  our  prices,  and  marking  our  merchandise  correctly. 

Q.  At  this  time  you  were  able  to  make  a  check  personally 
of  the  compliance  with  such  regulations?— A.  Yes;  at  that 
time  the  regulations  were  not  coming  out  too  rapidly  and  we 
could  keep  up  very  easily  with  them. 

Q.  Did  you  have  an  assistant  at  this  period? — A.  I  had  a 
secretary  at  that  time. 

Q.  Did  you?  I  see.  Do  you  believe  that  those  regulations 
were  properly  complied  with  in  all  respects? — A.  Yes;  I  think 
all  of  the  regulations  were  complied  with  and  the  records  kejit 
properly. 

Q.  Would  you  explain  to  the  Court  what  a  buyer  is  and  does, 
in  general? — A.  I  would  like  to  refer  to  this  because  I  have 
written  everything  down  here  and  I  think  it  would  help  me. 

Q.  Surely,  you  may  refer  to  it.  I  don’t  think  you  need  to 
bother  doing  it  elaborately,  Mr.  Levi.  Just  explain  to  the 
Court  the  idea  in  general.  A.  A  buyer  is  primarily  a  j)erson 
who  has  learned  how  to  tell  what  the  customer  wants,  go  to  the 
market  and  buy  it  at  as  reasonable  a  price  as  possible. 
22S  return  to  the  store  and  sell  that  particular  item  to  the 
customers. 

They  are  taught  by  experience,  primarily,  what  customers 
desire — what  they  want,  and  it  is  their  job  to  understand  what 
resources  they  come  from  and  go  to  those  resources  in  order  to 
procure  the  merchandise  required  in  a  store. 

They  have  few  records,  if  any,  to  keep,  except  for  their  own 
purchases  which  they  make. 

Q.  I  think  that  is  sufficient  for  the  time.  You  mean,  as 
I  understand  it,  in  ordinary  times  they  keep  only  few  records? — 
A.  That  is  correct. 

Q.  Do  you  recall,  Mr.  Levi,  that  the — about  the  middle  of 
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April,  a  visit  by  some  gentlemen  from  the  OPA? — A.  I  per¬ 
sonally  was  out  of  the  store  at  the  time  of  their  visit. 

Mr.  Austin.  I  object,  if  the  Court  please. 

■Mr.  Horsky.  I  beg  your  pardon? 

Mr.  Austin.  I  object. 

!Mr.  Gordon.  Just  state  what  you  know  yourself. 

The  Witness.  I  returned  and  understood  that  Mr. 
Coombs - 

?Jr.  Austin.  I  object. 

Mr.  Gordon.  Don’t  say  that. 

By  Mr.  Horsky  : 

229  Q.  Did  you  meet  Mr.  Coombs? — A.  Yes. 

Q.  Did  he  say  anything  to  you? — A.  Yes. 

Q.  Can  you  repeat  the  conversation? — A.  Mr.  Coombs  and 
1  met  on  the  second  day  in  the  store.  He  reviewed  with  me 
the  procedure  he  had  gone  through  in  the  store  to  establish  a 
method  for  marking  prices  under  the  GMPR. 

However,  he  gave  me  no  knowledge  of  what  the  GMPR 
was  about,  only  that  he  was  trying  to  make  a  study  to  see  how 
merchandise  could  be  marked  properly  and  clearly  in  case  they 
decided  to  put  it  into  a  regulation. 

Q.  Did  he  express  to  you  any  appreciation  for  what  the  store 
had  done? — A.  He  definitely  had. 

Q.  To  you? — A.  To  me. 

Q.  Yes? — A.  That  we  had  been  very  helpful;  that  he  appre¬ 
ciated  the  time  given  him  by  both  the  buyers  and  the  people 
in  the  shopping  sections. 

Q.  Will  you  explain  to  the  Court  what  the  Hecht  merchan¬ 
dise  clinics  are? — A.  The  Hecht  merchandise  clinics  are  meet¬ 
ings  held  during  the  winter  months  on  Saturday  morn- 

230  ing  and  during  the  summer  on  Friday  mornings  where 
all  executives,  all  buyers,  assistant  buyers,  merchandise 

men.  and  people  in  the  service  divisions  who  are  the  executives 
in  that  section  come  together  and  have  either  someone  talk  to 
them  or  have  an  address  made  by  someone  in  the  store  about 
a  particular  subject  which  is  at  the  present  time  very  impor¬ 
tant. 

Q.  Where  were  those  meetings  held? — A.  They  are  educa¬ 
tional.  and  at  the  time  we  are  discussing  they  were  held  outside 
of  the  store  in  a  building  w’here  no  one  could  be  reached  by 
telephone  and  where  no  one  could  take  telephone  messages,  so 
they  could  not  be  disturbed  at  the  time. 

Q.  Did  you  recall  a  meeting  at  which  a  Mr.  Saul  Nelson 
spoke? — A.  Yes. 

Q.  Were  you  present  at  that  meeting? — A.  I  w’as  present. 


79 


Q.  Who  was  Mr.  Nelson? — A.  Mr.  Nelson — I  would  like  to 
check  exactly. 

Q.  If  you  don’t  remember,  it  is  all  right. — A.  I  know  he  was 
with  the  Labor  Board — not  the  Labor  Board. 

Q.  The  Bureau  of  Labor  Statistics? — A.  The  Bureau 

231  of  Labor  Statistics,  because  at  that  time  he  brought  with 
him  these  various  charts  prepared  by  his  Bureau  at  the 

discussion. 

Q.  What  did  he  speak  of  at  that  meeting? — A.  He  spoke 
of  price  control  as  it  had  been  carried  out  through  the  last  war 
and  as  it  was  then  being  carried  out  in  Canada  and  the  need  for 
price  control  in  this  country  and  what  it  would  mean  to  this 
country  to  have  it.  and  also  what  it  would  mean  if  we  did  not 
have  some  sort  of  control. 

Q.  Did  people  ask  questions  after  he  had  finished? — 
A.  After  the  talk  there  was  a  question  and  answer  i^eriod. 
There  was  no  reference  made  during  the  meeting  that  anything 
was  forthcoming,  but  there  was  general  knowledge  given  to  all 
the  people  in  the  store  of  what  price  control  was  and  what  it 
required  and  what  was  meant  by  it. 

Q.  This  was  before  the  General  Maximum  Price  Regulation 
was  actually  issued  by  the  OP.\? — A.  Yes. 

Q.  Before  the  GMPR — still  referring  to  that  same  period — 
before  the  General  Maximum  Price  Regulation  came  out.  what 
attempts  had  you  made  with  respect  to  preparing  yourself  for 
a  price  control  system?  Let  me  make  it  more  specific.  Had 
you  subscribed  to  any  periodicals? — A,  The  Commerce  Clear¬ 
ing  House.  War  Service - 

232  Q.  (Interposing.)  Is  that  the  Service  on  the  Judge’s 
desk? — A.  That  is  the  Service  on  the  Judge’s  desk,  and 

the  Federal  Register,  which  is  our  base  publication,  the  Wall 
Street  Journail,  and  the  Victory  Magazine  put  out  by  the 
government. 

Q.  Did  you  ask  for  cooperation  from  the  various  trade  asso¬ 
ciations? — A.  Yes.  At  the  same  time  we  received  always  the 
publications  put  out  by  the  National  Retail  Dry  Goods  Associa¬ 
tion  and  the  American  Retail  Federation. 

Q.  When  you  say  that  the  Federal  Register  was  your  base 
source,  what  do  you  mean? — A.  Well.  I  was  never  satisfied 
with  a  law  until  I  had  read  it  in  the  Federal  Register — that  is, 
the  complete  law,  and  analyzed  it  myself  from  one  end  to  the 
other,  because  the  newspapers  sometimes  did  not  get  the  laws 
accurate,  I  know. 

Q.  Thank  you.  Did  you  have  a  budget  at  this  time?— A.  I 
was  not  restricted  by  a  budget  at  this  time.  I  had  an  unlimited 
budget. 
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Q.  Who  told  you  that? — A.  Mr.  Dulcan,  as  far  as  price  con¬ 
trol  was  concerned. 

Q.  Was  that  true  of  assistants? — A.  I  could  have  as  many 
assistants  as  I  required. 

233  Q.  Did  you  have  any  personal  contact  with  OPA  at 
I  this  time,  again  referring  to  the  period  before  the  issu¬ 
ance  of  the  General  Maximum  Price  Regulation.  That  is,  did 
you  personally  go  down  to  the  office  of  the  OPA? — A.  Yes. 
before  the  General  Maximum  Price  Regulation  was  issued  I 
went  down  in  order  to  get  our  name  on  the  Mail  and  File  Sec¬ 
tion  for  both  the  WPB  and  the  OPA.  the  reason  being  that  the 
Federal  Register  used  to  carry  the  laws  sometimes  several  days 
later  than  the  newspa})ers.  and  the  newspapers  did  not  write 
tiie  laws  completely  from  end  to  end.  They  would  only  give 
you  the  digest. 

In  order  for  us  not  to  break  a  regulation  inadvertently,  the 
law  had  to  be  gotten  as  quickly  as  possible. 

Thus.  I  went  to  the  Mail  and  File  Sections  of  the  two  agencies 
to  ask  for  any  j)ublication  or  printed  matter  which  pertained 
to  the  regulations  affecting  a  retail  establishment. 

Q.  When  vou  sav  two  agencies,  to  which  do  you  refer? — 
A.^  The  WPlhmd  the  OPA.^ 

*Q.  Was  that  always  an  adequate  source? — A.  Xo.  it  was 
very  inadequate.  Many  of  the  regulations  that  affected  retail 
trades  we  did  not  get.  and  many  of  the  regulations  which  had 
no  effect  on  retail  trades  we  got  a  great  deal  of  information  on, 
so  that  all  in  all.  I  would  say  that  we  had  to  rely  primarily  on 
the  Federal  Register. 

234  Q.  This  is  in  the  mail,  you  are  referring  to  now. — 
A.  This  came  by  mail.  yes. 

Q.  Do  you  recall  the  issuance  of  the  General  Maximum  Price 
Regulation?  Do  you  remember  the  circumstances  when  it 
came  out:  yes  or  no? — A.  I  remember,  yes. 

Q.  Do  you  remember  approximately  what  day  it  was  that  it 
was  first  available  to  you? — A.  I  think  it  was  approximately 
April  the  26th  or  27th. 

Q.  Could  you  fix  the  day  of  the  week? — A.  The  day  of  the 
week? 

Q.  You  doivt  remember? — A.  I  would  say  it  was  a  Monday, 
but  I  cannot  say  I  am  definite  on  that  fact. 

Q.  How  many  days  was  that  before  it  came  out  in  the  Federal 
Register,  do  you  remember? — A.  That  was  approximately  two 
or  three  days  before  it  appeared  in  the  Federal  Register. 

Q.  How  did  you  get  it.  Mr.  Levi?— A.  By  going  down  to  the 
OPA  and  requesting  personally  to  be  given  one  from  the  Mail 


SI 


and  File  Section,  which  they  gave  me — I  think  it  was  the  day 
following  the  issuance  of  the  regulation. 

Q.  That  would  be  about  the  2Sth — something  like 

235  that?— A.  Approximately  the  28th.  yes. 

Q.  What  did  you  do  as  soon  as  you  got  this  copy  of 
the  G^MPR? — A.  The  first  thing  was  to  read  it  and  analyze 
it,  and  then  call  a  meeting  of  the  executives  of  the  store. 

Q.  When  was  that  meeting  called? — A.  That  meeting  was 
called  on  the  morning  of  the  2Sth.  I  believe. 

Q.  The  same  morning  that  you  got  the  regulation? — A.  The 
same  morning  that  I  got  the  regulation. 

Q.  What  was  the  purpose  of  that  meeting? — A.  The  purpose 
of  that  meeting  was  to  discuss  the  general  policy  for  laying 
out  the  })roccdure  for  working  under  this  regulation. 

Q.  \\  as  this  meeting  attended  by  the  buyers  and  the  as¬ 
sistant  buyers? — A.  The  meeting  was  not  attended  by  the 
buyers  and  assistant  buyers.  It  was  not  because  at  that  time 
the  regulation  was  not  clear  enough  in  our  own  minds  to  call 
in  a  large  group  of  people. 

Q.  Do  you  recall  what  that  meeting  decided  to  do? — A.  Yes. 
we  decided  to  get  certain  basic  information  immediately. 

Q.  Will  you  explain  to  the  Court  the  nature  of  the 

236  conclusions  you  reached  on  that  meeting? — A.  Would 
you  mind  if  I  read  it? 

Q.  I  would  rather  have  you  state  it,  if  you  remember  it. — 
A.  All  right. 

The  first  thing  that  we  decided  at  that  meeting  was  that  there 
were  two  ways  in  which  prices  at  the  store  could  be  above 
March  prices.  One  was  that  jjrices  were  set  on  merchandise 
and  had  been  delivered  to  the  store  after  March  at  a  higher 
price  than  during  March,  and  thus,  when  we  marked  the  mer¬ 
chandise.  we  based  our  retail  prices  at  a  higher  cost  price,  and 
thus  the  merchandise  would  be  selling  for  more  in  April  or  May 
than  it  did  in  March. 

The  second  method  in  which  merchandise  could  be  selling 
in  the  store  at  a  higher  price  than  when  it  was  sold  in  March 
was  that  if  someone  in  the  store  took  a  mark-up.  which  is  an 
increase  in  the  retail  price,  over  the  March  price. 

Now  those  were  the  two  methods  by  which  merchandise 
would  have  increased  in  price  over  that  sold  in  March. 

Q.  Betw’een  what  times? — A.  Between  March  and  the  time 
that  this  regulation  was  issued. 
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Q.  What  did  you  decide  to  do  to  take  care  of  those  two 
possibilities? — A.  Well,  we  decided  first  that  w'e  should 

237  find  all  the  material  that  should  come  into  the  store 
after  March  at  a  higher  price  than  material — than  the 

same  material  had  been  delivered  for  during  March. 

Q.  I  hand  you.  Mr.  Levi,  a  bulletin  and  ask  you  if  that 
is  a  bulletin  you  sent  out  at  that  time. — A.  yes. 

Q.  What  is  the  date  of  that  bulletin? — A.  April  30.  1942. 

Q.  Will  you  read — will  you  read  the  whole  bulletin? — 
A.  “The  OPA  has  frozen  all  prices  and  merchandise  at  the 
highest  level  for  which  they  were  sold  during  March  1942. 
This  becomes  effective  for  retailers  on  May  1$.  1942.  and  be¬ 
comes  effective  for  manufacturers  on  May  11.  1942. 

“It  has  come  to  our  attention  that  certain  manufacturers 
have  increased  their  ])riccs  on  merchandise  shipped  to  us  in 
April  over  the  prices  that  we  paid  for  the  same  or  similar  mer¬ 
chandise  in  March  or  prior. 

“Since  we  will  be  able  to  maintain  our  prices  at  the  March 
level,  any  increase  in  our  cost  will  affect  our  mark-up. 

“It  is  therefore  extremely  important  that  upon  receipt  of 
this  notice  you  check  all  your  filled  orders  and  supply  the  in¬ 
formation  requested  on  the  forms  attached.  Go  through  your 
orders  of  merchandise  that  was  received  in  April  to  see 
whether  or  not  your  cost  in  April  w’as  greater  in  March 

238  or  prior. 

“If  your  cost  is  greater,  list  the  information  on  the 
sheet  attached.  A  similar  list  will  be  sent  to  you  to  be  filled  out 
within  a  day  or  so  with  respect  to  merchandise  on  order  for 
future  deliver^^ 

“If  you  have  any  questions,  please  contact  Mr.  Robert  Levi, 
extension  201.” 

Q.  I  notice  that  the  initials  in  the  corner  are  0.  C.  W.  Will 
you  explain  who  that  is? — A.  That  is  Mr.  Oscar  Weitzberg  who 
is  the  controller  of  the  store  and  who  had  this  sent  out  after  I 
had  written  it  for  him. 

Q.  He  was  working  with  you  at  the  time? — A.  He  was  w’ork- 
ing  with  me  on  the  regulations. 

Q.  And  this  which  is  attached  to  is  is  in  a  form  by  which  the 
information  called  for  was  to  be  filled  out,  is  that  correct? — 
A.  That  is  correct. 

Mr.  Horsky.  I  offer  this  in  evidence. 

Mr.  Austin.  We  object  to  the  introduction  of  that,  if  the 
Court  please. 

Mr.  James.  May  I  argue  the  objection,  please.  Our  objec- 

I  tion  is  not  at  all  based  on  technical  grounds.  Our  objec- 
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239  tion  is  based  on  what  we  feel  is  the  very  essence  of  the 
point  raised  by  the  defendant’s  defense,  and  we  object 
to  this  whole  line  of  testimony  insofar  as  it  is  offered  in  support 
of  the  new  matter  contained  in  the  defendant’s  defense. 

246  Mr.  Gorden.  If  the  Court  please,  this  argument  pf 
counsel  goes  to  the  final  merits  of  the  ease.  It  has  been 

readily  observed — we  both  understand  this — this  is  all  there 
is  to  the  case.  I  mean  it  is  the  nub  of  the  whole  thing. 

247  They  are  trying  to  prevent  us  from  showing  that  we  acted 
in  good  faith,  that  we  made  a  determined  effort  to  com¬ 
ply  with  the  law.  that  we  spent  a  large  amount  of  money  doing 
it.  we  had  a  great  force  of  men  doing  it.  and  all  the  other  things 
I  said  Thursday. 

They  are  trying  to  prevent  us  from  showing  there  is  no  neces¬ 
sity  for  the  injunction,  that  we  will  comply  just  as  well  without 
the  injunction  as  with  it.  and  all  the  defense  that  we  have. 

Now,  this  is  the  sort  of  thing  that  I  expected  to  argue  at  the 
end  of  the  case.  I  am  perfectly  ready  to  argue  it  now,  I  have 
all  my  law  and  all  my  material.  It  occurs  to  me  the  Court  can 
hear  an  argument  of  this  sort  w’ith  a  very  much  better  under¬ 
standing  of  what  is  going  on  if  we  are  allowed  to  put  in  our 
evidence  subject  to  objection,  and  then  the  whole  thing  will  be 
argued  at  the  end  of  the  case. 

The  alternative  to  that  will  be  for  me  to  make  an  argument 
now.  Of  course,  as  I  say.  I  am  prepared  to  do  that. 

The  Court.  I  think  you  made  your  position  quite  plain  in 
your  opening  statement  on  Thursday. 

Mr.  Gordex.  But  I  didn’t  give  any  authorities. 

The  Court.  No;  you  haven’t  given  your  authorities.  Mr. 
James  has  now  outlined  the  authority  of  the  Government.  I 
think  I  see  that  distinction,  and  there  comes  up  now  an  objec¬ 
tion  to  an  offer  of  evidence,  and  I  think  it  would  be 

248  impossible  for  me  to  determine  at  this  time  what  weight 
this  evidence  should  have,  if  any.  so  I  am  inclined  to 

receive  the  evidence  subject  to  the  objection,  and  after  I  have 
heard  you  gentlemen  fully  I  wdll  consider  the  law  myself  and 
give  the  evidence  the  weight  that  it  ought  to  have,  so  I  think 
you  may  defer  further  argument  on  the  law  at  this  time  until 
the  close  of  the  case. 

Mr.  James.  For  the  purpose  of  the  record,  may  exceptions 
be  noted? 

***** 

249  Mr.  Gordex.  Certainly.  We  understand  your  excep¬ 
tions  to  the  whole  thing,  to  all  evidence  of  this  sort,  with¬ 
out  renewing  it. 
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Mr.  Horsky.  I  think  that  will  save  a  lot  of  comment. 

The  Court.  Perhaps  it  will. 

Mr.  Horsky.  Certainly,  everything  this  witness  says  from 
now  on  will  be  of  the  same  nature,  and  I  think  a  general  ex¬ 
ception  to  this  witness  from  here  on  will  take  care  of  it. 

IMr.  J.\MES.  We  certainly  don’t  want  to  be  in  the  position  of 
making  objections,  if  that  is  satisfactory  to  Your  Honor. 

The  Court.  Yes ;  I  think  so. 

Mr.  Horsky.  I  offer  in  evidence  Defendant’s  Exhibit  A. 

(The  document  was  marked  “Defendant’s  Exhibit  A”  and 
received  in  evidence. 

***** 

250  By  Mr.  Horsky  : 

Q.  Mr.  Levi,  referring  again  to  tins  exhibit,  will  you 
explain  to  the  Court  where  the  buyers  would  get  the  informa¬ 
tion  in  order  to  fill  out  that  exhibit,  fill  out  the  forms — the 
form  that  is  attached  to  it? — A.  The  buyers  \yhen  they  place 
an  order  make  out  a  confirmation  and  three  copies  of  it.  Is  that 
what  you  are  interested  in? 

Q.  The  confirmation  has  been  explained  to  the  Court,  Mr. 
Levi.  I  think  that  need  not  be  gone  into.  It  was  from 

251  the  confirmation  that  they  would  get  it? — A.  It  was 
from  the  confirmation  of  the  order  to  a  concern.  They 

would  get  the  information,  copy  of  which  they  retained. 

Q.  They  would  get  it  from  their  pink  copy? — A.  From  their 
pink  copy  which  they  have  retained  in  their  own  file. 

Q.  Was  it  your  understanding  at  the  time  you  wanted  them 
to  do  that  those  pink  copies  would  be  accurate  information? — 
A.  Yes. 

Q.  Why  do  the  buyers  keep  the  pink  sheets? — A.  The  pink 
sheet  is  kept  by  the  buyer  because  it  is  the  one  record  that  the 
buyer  has  of  outstanding  orders,  and  orders  come  into  the  de¬ 
partment  that  they  have  placed,  and  it  is  their  source  for  placing 
reorders  for  the  same  merchandise. 

Q.  The  buyers  would  normally  keep  them  accurately ?-rA. 
Yes;  they  would  definitely  keep  them  as  accurately  as  possible. 

Q.  So  you  felt  justified  in  relying  upon  the  buyer’s  pink  sheet 
of  confirmation  to  get  an  accurate  statement  of  this  informa¬ 
tion? — A.  I  did. 

Q.  How  long  did  you  give  the  buyers  to  return  this  informa¬ 
tion  to  you? — A.  I  believe  the  time  limit  was  48  hours.  It  w’as , 
48  hours  in  which  to  return  it. 

252  Q.  How  were  these  physically  handled  in  the  store? — 
A.  They  were  physically  handled  by  being  turned  over 

to  the  merchandise  man,  and  the  merchandise  man  in  turn  dis¬ 
tributed  it  to  the  buyers  under  their  supervision. 
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Q.  Would  you  explain  to  the  Court  what  a  merchandise  man 
is? — A.  A  merchandise  man  or  merchandise  counsel  is  respon¬ 
sible  for  the  merchandise  that  is  carried  in  several  or  a  certain 
number  of  departments  within  a  store.  Buyers  are  responsible 
to  him,  and  the  merchandise  men  must  0.  K.  their  orders  and 
give  various  other  approvals  of  their  merchandise  policies. 
These  merchandise  men  are  responsible  for  the  showing  of  each 
of  their  departments. 

Q.  Are  they  called  merchandise  men  or  merchandise  man¬ 
agers  or  merchandise  counsellors? — A.  Any  one  of  the  three, 
but  we  refer  to  them  as  one.  whichever  name  is  usually  used. 
Merchandise  counsellors  is  one  terms  that  has  been  used,  and 
merchandise  men  also.  Merchandise  managers  is  the  third. 

Q.  If  you  refer  to  this  merchandise  manager  or  merchandise 
men  or  merchandise  counsellor,  you  refer  to  the  same  people? — 

A.  Same  person. 

Q.  Why  did  you  limit  the  time  within  which  they  should  be 
returned  to  48  hours? — .A.  The  reason  being  that  we 

253  knew  there  was  a  great  deal  of  records  to  be  written  up, 
maintained,  and  a  great  deal  of  work  in  getting  our  prices 

back  to  the  March  ceiling  prices,  and  time  was  going  to  be  one 
of  the  important  factors, 

Q.  And  48  hours  you  thought  would  be - A.  W^as  all  w'e 

would  allow  them. 

Q.  In  other  words,  you  testified.  I  believe,  there  were  two 
possibilities  by  which  prices  could  get  up.  One  was  this  order 
at  a  higher  price.  What  was  the  other? — A.  The  other  was  a 
mark-up  taken  by  the  department  after  March. 

Q.  Do  you  recall  this  bulletin  having  been  issued? — A.  Yes. 
I  do. 

Q.  Would  you  explain  to  the  Court  the  purpose  of  that  bul¬ 
letin? — A.  The  purpose  of  this  was  to  control  any  mark-ui)S 
taken  as  of  the  effective  date  of  this  bulletin,  which  was  April 
30.  so  that  no  mark-up  could  be  taken  by  the  store  w’hich  would 
increase  a  price  over  a  March  ceiling  price. 

Q.  That  would  give  you  a  control  of  the  mark-up? — A.  That 
would  give  us  a  control  of  the  mark-ups  after  the  date  of  the 
bulletin. 

Mr.  Horsky.  I  offer  this  in  evidence  as  Defendant’s  Exhibit 

B. 

(The  Document  was  marked  “Defendant  s  Exhibit  B”  and 
received  in  evidence.) 

254  By  Mr.  Horsky: 

Q.  I  hand  you  another  bulletin  dated  May  1.  and  ask 
you  the  purpose  of  that  bulletin, — A.  This  bulletin  was  to 
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gather  together  knowledge  of  all  outstanding  orders  which  had 
a  price  or  a  cost  to  the  Hecht  Company  w’hich  was  higher  than 
the  cost  in  March  or  prior. 

Q.  What  would  be  the  effect  of  having  that  information? — A. 
The  effect  was  so  that  this  merchandise  coming  into  the  store 
could  be  marked  at  a  March  ceiling  price  and  not  a  price  higher 
than  the  March  ceiling,  based  on  a  new  cost  price  after  March. 

Q.  Where  would  the  buyers  get  the  information  from  which 
to  fill  out  this  bulletin? — A.  This  bulletin  would  also  be  filled 
out  from  their  pink  confirmation  sheet. 

Mr.  Horsky.  I  offer  this  in  evidence  as  Defendant’s  Exhibit 
C. 

(The  document  was  marked  “Defendant's  Exhibit  C”  and  re¬ 
ceived  in  evidence.) 

By  Mr.  Horsky: 

Q.  How  long  did  you  give  the  buyers  to  fill  out  that  bulletin, 
Mr.  Levi? — A.  The  time  on  that  bulletin  was  48  hours  also. 

Q.  Were  they  generally  returned  about  the  time  that 

255  you  specified  at  this  period? — A.  Generally;  yes. 

Q.  I  hand  you.  Mr.  Levi,  a  copy  of  another  bulletin 
known  as  OPA  Bulletin  No.  3  and  Form  No.  3  dated — without 
any  date,  and  ask  you  what  the  purpose  of  that  bulletin  was. — 
A.  The  purpose  of  this  bulletin  was  to  get  a  record  of  mark-ups 
which  were  taken  after  the  March  base  period.  These  mark¬ 
ups  would  have  been  taken  during  April  up  to  the  time  that 
this  bulletin  was  issued. 

Q.  I  notice  that  the  first  paragraph  states,  “Attached  are  all 
the  mark-up  reports  made  during  April  for  the  departments  in 
your  group,”  What  were  those  that  are  referred  to  in  that 
paragraph? — A.  The  mark-up  is  whenever  a  buyer  wishes  to 
increase  the  price  of  any  article  it  must  be  made  out  on  a  mark¬ 
up  report,  and  submitted  to  their  merchandise  manager.  He 
in  turn  approves  it,  and  it  goes  through  the  recording  process 
of  the  Hecht  Company.  The  merchandise  is  marked  up  to  a 
higher  price. 

Q.  W’here  would  you  get  the  material  to  attach  to  this  bul¬ 
letin?  Is  there  a  central  figure  that  is  for  all  mark-ups? — A. 
Yes.  All  mark-up  reports  are  finally  filed  by  the  Statistical 
Department. 

Q.  Are  they  filed  by  departments? — A.  They  are  filed  by 
departments. 

Q.  And  did  you  attach  to  the  bulletins  to  the  merchandise 
manager  the  actual  mark-up  reports  that  were  on  file 

256  in  the  store  for  his  department? — A.  For  his  depart¬ 
ment;  yes. 
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Q.  What  were  the  instructions  in  Paragraph  2?  Will  you 
read  that  to  the  Court,  please? — A.  May  I  say  that  this  is 
addressed  to  the  merchandise  manager  who  is  to  “Review  them 
with  each  buyer  in  your  group.  If  the  mark-ups  are  such  that 
it  will  not  be  necessary  to  make  a  price  reduction  to  comply 
with  the  general  price  regulation,  mark  it  to  comply  with  price 
regulations  in  the  upper  lefthand  corner,  date  it,  and  sign  them. 
Each  merchandise  manager  must  countersign  it.” 

Q.  You  had  better  continue. — A.  “If  only  certain  items  on 
the  mark-up  report  comply  with  the  price  regulations,  indicate 
which  ones  do.  Where  the  mark-up  price  does  not  comply 
with  the  maximum  price  regulation,  fill  in  the  attached  form 
and  return  both  the  mark-ups  and  the  forms  to  the  Comptrol¬ 
ler’s  office  within  48  hours.” 

Q.  And  the  form  attached  is  the  form  which  they  were  to 
fill  out? — A.  Yes. 

Q.  For  mark-ups  that  required  adjusting? — A.  That  is  cor¬ 
rect. 

Q.  I  notice  in  the  upper  righthand  corner  of  this  it  is  called 
OPA  Bulletin  No.  3.  That  means  it  is  the  Hecht 

257  Company  Bulletin  No.  3? — A.  Yes. 

Q.  That  is  not  an  official  bulletin? — A.  That  is  not  an 
official  bulletin.  It  is  our  own  store  bulletin. 

Q.  And  it  was  known  in  the  store  as  OPA  No.  3? — A.  Yes,  it 
was. 

Mr.  Horsky.  I  offer  these  in  evidence  as  Defendant’s  Ex¬ 
hibit  D. 

(The  document  was  marked  “Defendant’s  Exhibit  D”  and 
received  in  evidence.) 

By  Mr.  Horsky  : 

Q.  How  long  were  the  buyers  given  to  fill  out  this  OPA  No. 
3? — A.  That  was  48  hours  also. 

Q.  How  many,  as  near  as  you  can  judge,  of  the  items  which 
would  be  in  the  store  would  have  been  marked  up  in  the  period 
from  March  31  to  May  1  or  about  then  w’hen  this  bulletin  came 
out  by  percentage? — A.  A  very  small  percentage,  1  or  2  percent 
I  would  say. 

Q.  In  other  words,  it  was  possible  to  do  in  48  hours? 

A.  Yes,  it  was. 

Q.  What  happened  after  you  received  this  information  called 
for  on  the  form  attached  to  OPA  No.  3?  What  did  you 

258  do  with  it,  or  the  Price  Control  Office  do  with  it? — A. 
Well,  w’e  then  analyzed  it  to  see  that  every  mark-up  that 

had  been  taken  which  put  it  above  a  ceiling  price  would  be 
marked  down.  The  mark-ups  were  checked  out  by  the  Sta- 
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tistical  Department  and  checked  in  to  make  sure  that  all  mark¬ 
ups  were  given  out  and  that  all  mark-ups  were  returned  to  the 
Statistical  Department. 

Q.  I  hand  you.  Mr.  Levi,  a  copy  of  what  is  marked  OPA 
Bulletin  Xo.  5.  and  ask  you  what  the  purpose  for  that  bulletin 
wafe?  Did  it  have  something  to  do  with  the  procedure  which 
you  just  described  of  getting  the  prices  down  to  the  March 
prices? — A.  Yes;  in  order  to  set  up  a  separate  method  of  show’- 
ing  the  mark-down  we  took  a  mark-down  book  and  stamped 
it.  A  cancellation  of  mark-up  is  the  title,  and  the  cancellation 
of  mark-up  was  used  to  reduce  any  prices  that  were  then  selling 
above  the  March  prices  as  stated  by  the  general  maximum  reg¬ 
ulations.  to  reduce  them  down  to  the  regulations  price. 

Q.  Then  the  information — physically  how  did  the  informa¬ 
tion  get  to  the  people  in  the  store  who  were  to  mark  down  the 
goods?  Could  you  explain  the  ])rocedure  in  the  store  whereby 
the  actual  item  on  the  floor  would  be  changed  as  a  result  of 
your  investigation  that  you  have  heretofore  described? — A. 
Well,  after  the  list  had  been  returned  to  the  price  control  sec¬ 
tion,  the  mark-ups  and  the  lists  which  showed  what  mark¬ 
ups  had  to  be  reduced  were  returned  to  the  buyers,  and 
259  from  those  actual  mark-ups  which  raised  it  above  the 
March  price,  they  made  a  cancellation  of  the  mark-up. 

Q.  From  the  way  that  you  have  described  attached  to  this 
exhibit? — A.  Correct. 

Q.  Then  what  happened? — A.  And  that  cancellation  of 
mark-up  was  signed  by  the  buyer  and  the  merchandise  man¬ 
ager.  and  I  am  not  positive  of  this,  but  I  believe  it  is  accurate, 
Jt  was  then  sent  to  the  marking  room  like  any  other  mark-down. 
The  goods  would  either  be  remarked  on  the  floor  or  would 
be'  removed  off  of  the  floor  to  a  marking  room  and  marked 
according  to  the  corrections  as  shown  by  the  cancellation  and 
mark-up. 

Q.  Would  you  explain  to  the  Court  in  general  how  goods 
are  marked  in  the  first  instance  when  they  come  into  the  store? 
Assume  that  it  is  a  blanket,  and  the  confirmation  indicated 
that  it  is  to  be  sold  at  So.OO.  Would  you  explain  how  the 
blanket  got  on  the  floor  with  the  $5.00  j)rice  on  it  so  the  Court 
will  understand  the  procedure? — A.  The  confirmation  and 
the  invoice  from  the  company  are  matched  together,  and  upon 
checking  the  i‘)rice  both  on  the  confirmation  and  invoice,  the 
blanket  is  received.  The  blanket  then  is  put  into  a  marking 
loom  with  the  invoice  and  confirmation.  The  price  is  ticketed 
on  to  a  ticket  and  placed  on  the  blanket  from  that  confirmation 
and  then  sent - 
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260  Q.  That  is  a  separate  department  of  the  store? — A. 
That  is  a  separate  department  of  the  store. 

Q.  Now,  if  there  is  a  change  in  price  after  the  merchandise 
is  on  the  floor,  such  as  a  mark-up  or  mark-down,  would  you 
explain  to  the  Court  in  the  normal  case  how  that  would  be 
handled? — A.  The  mark-up  or  cancellation  of  mark-up  or 
mark-down  would  be  handled  by  the  buyers. 

Q.  You  are  talking  about  the  form  now? — A.  The  form,  yes. 

Q.  The  mark-up  form? — A.  The  mark-up  form  would  be 
sent  through  the  control  section  for  merchandising,  and  then 
to  the  marking  room,  and  that  form  when  it  got  to  the  marking 
room  would  be  their  authority  to  take  that  merchandise  and 
either  remark  it  on  the  floor,  or  take  it  back  to  the  marking 
room  and  remark  it  there. 

Q.  And  it  might  be  marked  either  on  the  floor,  or  taken  off 
the  floor  and  marked  and  put  back  on  ? — A.  That  is  correct ;  yes. 

Mr.  Horsky.  I  offer  that  as  Defendant’s  Exhibit  E.  I  believe. 

(The  document  was  marked  ‘^Defendant’s  Exhibit  E”  and 
received  in  evidence.) 

By  Mr.  Horsky: 

Q.  I  hand  you  another  bulletin  from  Mr.  Davidow 

261  dated  May  9.  Let  me  ask  you  first  who  Mr.  Davidow 
is. — A.  Mr.  Davidow  is  the  general  manager  of  the 

Hecht  Company. 

Q.  Is  or  was? — A.  Was. 

Q.  At  that  time’? — A.  At  that  time. 

Q.  What  was  the  purpose  of  this  bulletin? — A.  The  purpose 
of  this  bulletin  was  to  correct  the  prices  of  any  merchandise 
that  was  on  hand  that  was  selling  above  the  March  ceiling 
price,  correct  it  to  the  March  selling  price  according  to  the 
legulations. 

Q.  Would  you  read  it  to  the  Court.  Mr.  Levi? — A.  “Upon 
receipt  of  this  notice  will  you  please  arrange  to  correct  the 
prices  of  any  merchandise  that  you  have  on  hand  to  the  ^larch 
ceiling  price.  1.  Be  sure  to  use  the  cancellation  of  mark-up 
form  in  accordance  with  the  instructions  in  OPA  Bulletin  No. 
5.  2.  Arrange  to  have  the  retail  prices  on  all  outstanding 
orders  changed  to  reflect  the  maximum  March  ceiling  price. 
This  is  important,  because  if  you  don’t  do  it  now  it  may  neces¬ 
sitate  a  remarking  when  the  merchandise  comes  in.  3.  Begin¬ 
ning  with  Monday.  May  11.  1942,  manufacturers  must  bill  you 
at  a  price  not  greater  than  their  own  March  ceiling  prices.  It 
is  extremely  important,  therefore,  that  you  watch  your  invoices 
to  make  sure  that  your  cost  after  May  11  conforms  to 
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262  this  rule.  If,  in  your  opinion,  you  feel  that  you  are 
sustaining  a  hardship,  contact  the  manufacturer  and 

try  to  arrange  for  an  adjustment.  If  you  are  unsuccessful  then 
take  it  up  with  me.” 

Q.  Now,  at  the  time  that — at  this  point  the  procedure  had 
been  to  take  care  of  changes  in  prices,  prospective  changes  in 
prices;  is  that  correct? — A.  Correct. 

Q.  And  you  have  testified  that  that  would  be  a  relatively 
small  proportion  of  the  items  in  the  store? — A.  That  is  correct. 

Q.  And  the  date  of  this — by  May  9  you  had  probably  taken 
care  of  that  phase  of  the  work? — A.  That  is  correct. 

Mr.  Horsky.  I  offer  this  in  evidence  as  Defendant’s 
Exhibit  F. 

(The  document  was  marked  ‘'Defendant’s  Exhibit  F”  and 
received  in  evidence.) 

By  Mr.  Horsky  : 

Q.  I  hand  you.  Mr.  Levi,  a  bulletin  known  as  OPA  Bulletin 
Nd.  4.  and  ask  you  what  this  bulletin  was  used  for.  was  intended 
to  be? — A,  This  bulletin  was  intended  to  explain  and  give  all 
the  information  with  reference  to  listing  of  the  cost  of  living 
commodities. 

Q.  What  phase  of  the  regulation  did  it  take  into 

263  account,  was  it  designed  to  meet? — A.  It  was  designed 
to  meet  the  phase  which  necessitated  accumulation  of 

our  cost-of-living  commodities  records,  and  of  the  other  items 
sold  in  the  store  during  March. 

Q.  I  hand  you  this  form  which  is  marked  OPA  4.  and  ask 
you  if  that  is  the  form  which  you  distributed  with  this  bul¬ 
letin? — A.  Yes,  it  is. 

Q.  Now,  at  the  time  that  this  bulletin  was  distributed  do 
you  recall  what  the  regulations  required  with  respect  to  listing? 
Would  you  just  try  and  tell  the  Court  in  general  what  the 
provisions  were  that  you  were  looking  towards? — A.  The  in¬ 
structions  for  filling  out  this  form  required  that  they  name  the 
article,  the  manufacturer,  and  the  style  number,  description, 
including  all  essential  details,  definitely  identify  the  article, 
such  as  material,  size,  workmanship,  and  style,  give  the  maxi- 
mtim  price  of  this  article  as  of  March.  1942.  the  present  price 
of  this  merchandise  on  the  floor,  and  whether  the  article  was 
price  tagged. 

Q.  I  don’t  think  you  understood  my  question,  Mr.  Levi.  I 
wanted  you  to  tell  the  Court  what  the  regulation  was  that  this 
was  designed  to  take  care  of. — A.  This  regulation  was  designed 
to  cover  the  cost  of  living  items  which  had  to  be  listed  and 
filed  with  OPA  by  June  1. 
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Q.  When  you  say  June  1,  that  was  the  original  date  of  the 
regulation? — A.  That  was  the  original  date  of  the  reg¬ 
ulation. 

1  :  264  Q.  Original  date  rather  by  which  the  items  were  to  be 

filed  according  to  regulation? — A.  That  is  correct. 

!  Q.  It  was  subsequently  changed  to  July  1? — A.  That  is 

correct. 

I  Q.  When  was  it  changed?  Was  the  change  made  before 

this  came  out  or  afterwards? — A.  The  change  was  made  after 
»  this  came  out. 

Q.  So  this  was  done  in  contemplation  of  a  June  1  deadline? — 
A.  That  is  correct. 

Q.  Do  you  recall  whether  you  had  any  assistance,  or  whether 
you  found  this  form  anywhere,  or  how  it  was  prepared,  how  the 
!  physical  set-up  of  the  form  was  arrived  at?  Did  you  make  it 
yourself? — A.  I  made  it  myself,  yes. 

I  Q.  It  isn’t  an  oflScial  OPA  form? — A.  No,  it  is  not. 

Q.  It  was  not? — A.  No. 

Mr.  Horsky.  I  offer  this  in  evidence  as  Exhibit  G. 

(The  document  was  marked  ‘‘Defendant’s  Exhibit  G”  and 
received  in  evidence.) 

By  Mr.  Horsky: 

Q.  Do  you  recall,  Mr.  Levi,  attending  a  meeting  of 
t  265  various  persons  at  the  Office  of  Price  Administration  on 
or  about  May  1? — A.  Yes,  I  do, 

'  Q.  With  whom  did  you  go? — A.  I  went  with  Dr.  David 

Craig,  president  of  the  American  Ptetail  Federation. 

Q.  And  who  else  was  at  the  meeting  from  the  Office  of  Price 
Administration? — A.  From  the  Office  of  Price  Administration 
as  I  remember  it,  Mr.  Lazerow.  Mr.  Fainsed,  Mr.  Coombs.  Mr. 
^  Wells,  and  I  remember  that  Mr.  Henderson  came  in  for  a  few 

minutes  to  make  a  short  address. 

Q.  What  was  the  purpose  of  that  meeting? — A.  The  purpose 
i  of  that  meeting  was  to  explain  to  all — to  the  American  Retail 
Federation  the  method  of  the  general  maximum  price  regu¬ 
lation. 

Q.  Did  you  discuss  at  that  meeting  the  nature  of  the  listing 
requirement  in  connection  with  the  issuance  later  on  of  this 
OPA  form  that  you  identified? — A.  Yes,  we  did. 

Q.  Do  you  recall  what  the  discussion  was? — A.  I  am  not 
quite  clear  on  that  question. 

Q.  That  is  was  the  question  of  how  to  list  commodities  dis¬ 
cussed  at  the  meeting,  how  to  post  commodities? — A.  How 
’  I  to  post  commodities  or  how  to  list  them? 

266  Q.  Both. — A.  Well,  how  to  post  them  w’as  definitely 


92 


discussed,  and  how  to  list  them.  I  feel  confident  that  it  was  dis¬ 
cussed.  but  I  can’t  recall  exactly  how  it  was  discussed,  or  what 
was  said. 

iVIr.  Austin.  If  the  Court  please.  I  am  going  to  object  to  this 
method  of  interrogation  of  the  witness  and  the  answers.  We 
have  allowed  it  to  go  along,  but  I  think  that  the  witness  should 
be  compelled  to  answer  what  he  knows,  not  what  someone  else 
knows,  and  that  counsel  should  be  instructed  to  ask  questions 
which  are  proper  to  ask  upon  direct  examination. 

The  Court.  \es.  Well,  I  will  ask  the  witness  only  to  give 
answers  from  his  personal  knowledge. — A.  Well,  I  will  say  this 
in  fairness  to  myself.  This  happened  many  months  ago.  It  is 
a  little  difficult,  because  since  that  time  I  have  been  doing  other 
things. 

The  Court.  There  is  no  harm  in  saying  you  don’t  know. 

The  Witness.  That  is  what  I  would  have  to  say. 

i\Ir.  Gordon.  What  was  his  answer?  Isn’t  that  what  he  said, 
that  he  did  discuss  listing,  and  he  didn’t  remember  about  post- 
ing? 

The  Witness.  No;  I  said  this,  that  I  don’t  know  what  they 
said  about  listings,  but  I  do  know  that  postings  were  very 
definitely  discussed. 

By  Mr.  Horsky: 

Q.  Why  did  you  go  to  this  meeting.  Mr.  Levi? — A.  I 
267  went  to  this  meeting  that — because  Dr.  Craig  felt  that 

he  wanted  someone  there  that  had  the  retailer’s  point 
of  view.  I  was  invited  to  go  as  a  member  of  the  American 
Federation  of  Retailers,  take  notes  with  him,  and  help  him  in 
case  I  could  be  of  any  assistance  to  him. 

Q.  Was  the  meeting  of  educational  value  to  you? — A.  Yes; 
very. 

Q.  Did  you  have  any  merchandise  clinics  on  these  early, 
forms,  let’s  say  Forms  OPA  1  through  4? 

Mr.  Austin.  I  am  going  to  object  to  that,  if  the  Court  please. 

The  Court.  Let  me  hear  that  again. 

(The  last  question  was  read  by  the  reporter.) 

The  Court.  You  may  answer. 

Mr.  Austin.  Exception. 

A.  There  was  a  definite  meeting  held  with  reference  to  OPA 
Form  No.  4.  The  other  meetings  were  held  with  the  merchan¬ 
dise  managers  and  their  buyers,  but  on  the  OPA  form — at  the 
time  we  were  ready  to  fill  out  that  form  we  had  a  definite  meet¬ 
ing  of  all  the  buyers,  assistant  buyers,  and  merchandise  men 
at  a  clinic  to  discuss  it. 

By  Mr.  Horsky  : 
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Q.  Who  spoke  at  that  meeting,  at  any  one? — A.  Mr.  Weitz- 
burg  spoke  at  that  meeting  discussing  OPA  1,  2.  and  3.  which 
was  ex])lained  to  them  at  that  time.  That  sort  of  con- 
208  tradicts  my  former  statement,  but  he  did  explain  1.  2, 
and  3.  and  I  spoke  personally  oji  Form  No.  4. 

Q.  And  what  did  you  say  as  near  as  you  remember?  That 
is  the  gist  of  it.— A.  Well  the  gist  of  h  was  that  the  Form 
4  had  to  be  made  out  100  i)crcent  accurately  and  carefully,  that 
it  was  the  permanent  record  by  which  we  had  to  establish  our 
maximum  prices. 

Q.  This  OPA  Form  No.  4  that  we  are  speaking  about  is  not 
an  official  form?  That  is  the  one  you  just  described  as  a  store 
OPA  form? — A.  It  is  the  store  form;  yes. 

Q.  Did  anyone  else  si)eak  at  the  meeting? — A.  Mr.  Weitz- 
burg.  and  I  believe  Mr.  Dalton  made  a  statement  at  that  meet¬ 
ing.  but  I  am  not  sure. 

Q.  Physically  how  did  you  deal  with  these  OPA  No.  4  forms? 
How  did  you  transmit  them  to  the  buyers,  and  how  did  you 
route  them  through  the  store? — A.  We  routed  them  through 
from  the  price  control  office  to  the  merchandise  managers,  who 
in  turn  gave  the  instructions,  the  list,  and  the  forms  over  to 
their  buyers.  We  kept  each  merchandise  manager  supplied 
with  amjde  forms  for  his  buyers  to  fill  out. 

Q.  Do  you  know  whether  any  meetings  were  held  independ¬ 
ently  of  these  merchandise  clinics  on  this  OPA  form? — A. 

Yes.  there  were.  The  managers  held  meetings  of  the 
269  buyers  under  them  in  their  groups. 

Q.  You  attended  those  meetings? — A.  I  attended 
some  of  those  meetings. 

Q.  And  what  did  you  do  at  those  meetings? — A.  I  further 
explained  the  OPA  form,  cautioned  them,  told  them  if  there 
were  any  questions  that  arose  of  which  they  were  not  sure  of,  I 
'would  help  them  the  answer  if  I  at  that  time  knew. 

Q.  Will  you  explain  to  the  Court  how  it  might  be — how  it 
would  be  possible  for  different  departments  to  have  different 
questions  with  respect  to  this  filling  out  of  OPA  4,  the  manner 
in  which  it  could  be  filled  out? — A.  W’cll,  each  department  had 
its  own  problems  when  it  came  to  the  OPA  Form  No.  4.  I  am 
not  quite  sure  exactly - 

Q.  The  w’eek  record  of  each  department  is  the  same? — A.  No. 
the  records  in  each  department  were  not  the  same.  They  have 
to  go  to  various  different  records  in  order  to  ascertain  the  maxi¬ 
mum  prices. 

Q.  Would  you  explain  to  the  Court  what  different  kinds  of 
records  there  might  be  in  the  various  departments? — A.  W'ell. 
the  confirmation  sheets  retained  by  the  buyers  would  be  one 
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record  they  referred  to.  The  sales  check,  as  we  said,  which  has 
been  testified  to.  is  another  record  by — which  they  could  refer 
to.  ^The  usual  sales  check  would  not  specifically  tie  a  sale  to 
an  item,  and  would  be  of  no  value  to  a  major  portion  of  depart¬ 
ments  in  a  department  store. 

270  '  Q.  Would  you  explain  that  in  a  little  more  detail  as 
to  what  you  mean  by  that,  by  the  usual  sales  check? — 
A.  Well,  the  usual  sales  check — it  is  the  receipt  that  goes  to  a 
customer,  and  the  piece  of  paper  which  a  retail  store  does  its 
accounting  by  does  not  carry  a  description  by  manufacturer,  lot 
number,  or  anything  other  than  the  item,  the  name;  maybe  one 
shirt,  or  one  handkerchief,  and  the  price.  This  would  not 
allow  a  sales  check  in  the  major  portions  of  the  store  to  be  tied 
up  against  any  ticket — I  mean  any  particular  item  in  the  store. 

Q.  How  long  were  the  buyers  allowed  to  fill  out  this  OPA 
No.  4? — A.  I  believe  we  allowed  them  4S  hours,  but  found  it 
was  a  physical  impossibility  to  get  them  in  at  that  time. 

Q.  Do  you  remember  how  long  it  actually  did  take? — A.  Ap¬ 
proximately  six  or  seven  days  before  all  the  forms  were  com¬ 
pleted. 

Q.  Will  you  explain  to  the  Court  the  difference  between  a 
cost  of  living  commodity  and  a  noncost  of  living  commodity 
as  you  remember  the  regulations  at  the  time? — A.  Well. - 

Mr.  Austin.  I  object,  if  the  Court  please.  The  law  speaks 
for  itself. 

The  Court,  That  is  defined  by  regulation? 

Mr.  Horsky.  I  was  just  trying  to  get  it  clarified  for  the 
271'  Court.  Your  Honor,  if  you  want  me  to  read  it,  I  will  be 
glad  to  do  it. 

Mr.  Gordon.  Read  the  regulation.  I  have  it.  Just  read  it 
in  evidence. 

By  Mr.  Horsky: 

Q.  Would  you  just  read.  Mr.  Levi,  section  13  of  the  General 
Maximum  PVice  Regulation  w’hich  deals — which  is  entitled 
“Maximum  Prices  of  Cost  of  Living  Commodities:  Statement, 
Marking,  or  Posting?’' — A.  “For  the  purposes  of  this  section, 
a  cost  of  living  commodity  is  any  commodity  designated  as 
such  by  the  Price  Administrator.  A  list  of  the  classes  of  com¬ 
modities  so  designated  appears  in  Appendix  B  of  this  Regula¬ 
tion. 

“(a)  On  and  after  May  18.  1942.  every  person  offering  to 
sell  a  cost  of  living  commodity  at  retail  shall  mark  the  max¬ 
imum  price  of  such  comrnodity  in  a  manner  plainly  visible  to, 
and  understandable  by.  the  purchasing  public.  The  maximum 
price  may  be  marked  on  the  commodity  itself  or  on  the  shelf, 
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bin.  rack,  or  other  holder  or  container  upon  or  in  which  the 
commodity  is  kept,  or  it  may  be  posted  at  the  place  in  the 
business  establishment  where  the  commodity  is  offered  for 
sale.  The  maximum  price  shall  be  stated  as  follows:  ‘Ceiling 

Price  S. . . or  ‘Our  Ceiling  S . ’  Any  person  choosing  to 

post  by  price-lines  the  maximum  prices  of  commodities  in  the 
classifications  marked  by  price-line — ”  I  beg  your  par- 

272  don — “marked  by  asterisks  in  Appendix  B.  shall  post 
the  maximum  price  by  price-line  at  the  place  in  the 

business  establishment  where  the  commodities  in  such  price¬ 
line  are  offered  for  sale.  and.  in  addition,  shall  mark  the  selling 
price  of  each  such  commodity  on  the  commodity  itself.  On  or 
before  June  1.  1942 - 

Q.  Excuse  me.  Wasn’t  the  date  subsequently  changed  to 
July  1? — A,  That  is  correct. 

Mr.  Gordon.  Do  you  want  the  original  regulation  changing 
it  to  July  1  ? 

Mr.  Austin.  You  are  doing  the  examining. 

Mr.  Gordon.  Go  ahead  then. 

A.  “On  or  before  June  1.  1942,  every  person  offering  to  sell 
cost-of-living  commodities  at  retail  shall  file  with  the  appro¬ 
priate  War  Price  and  Rationing  Board  of  the  Office  of  Price 
Administration  a  statement  showing  his  maximum  price  for 
each  commodity,  together  with  an  appropriate  description  or 
identification  of  it.  Such  statement  shall  be  kept  up  to  date 
by  such  person  by  filing  on  the  first  day  of  every  succeeding 
month  a  statement  of  his  maximum  price  for  any  cost  of  living 
commodity  newly  offered  for  sale  during  the  previous  month, 
together  with  an  appropriate  description  or  identification  of 
the  commodity.” 

Q.  Will  you  refer  to  the  appendix.  Mr.  Levi,  and  state  what 
is  the  cost  of  living  commodity  referred  to  in  the  regulation 
you  just  read.  You  will  find  it  on  Page  16  of  that  book. — 

273  A.  “Commodities  designated  by  the  Price  Administrator 
as  cost  of  living  commodities.”  Shall  I  also  read  the 

note? 

Q.  Don’t  read  the  note. — A.  “Tobacco,  drugs,  toiletries,  and 
sundries.  All  brands  grades,  and  sizes  except  where  otherwise 
indicated.  Tobacco:  Cigarettes,  smoking  tobacco  in  cans  and 
packages.  Packaged  household  drugs:  Aspirin  tablets;  milk 
of  magnesia,  liquid;  Cod  liver  oil,  liquid;  Epsom  salts;  Boric 
acid ;  Castor  oil  and  mineral  oil ;  witch-hazel  and  rubbing  alco¬ 
hol.  Toiletries  and  sundries:  Hand  and  toilet  soaps,  dentrifices. 
paste,  powder,  and  liquid;  shaving  cream;  toothbrushes;  sani¬ 
tary  napkins;  razor  blades;  facial  tissues.  Infants’  food:  All 
types.  Ice  cream:  Bulk  and  packaged. 
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‘^Apparel  and  yard  goods.  Men’s  and  boys’  clothing:  Suits, 
business  and  sport;  overcoats,  topcoats,  and  raincoats,  busi¬ 
ness  and  sport;  trousers  and  slacks,  dress,  sport,  and  wash; 
men’s  shirts,  other  than  formal;  pajamas  and  nightshirts,  cot¬ 
ton.  wool,  and  part  wool;  shorts,  cotton;  undershirts,  cotton 
knit;  union  suits;  hosiery,  other  than  pure  silk  and  pure  wool; 
felt  hats;  work  shirts;  work  pants;  overalls  and  coveralls; 
sweaters;  mackinaws,  jackets,  boys’  only;  men’s  work  gloves; 
boys’  gloves  and  mittens;  boys’  blouses  and  shirts;  boys’ 
snowsuits. 

‘'Women’s  and  girls’  clothing:  Coats,  untrimmed  and  fur- 
trimmed,  sport  and  dress;  suits;  dresses,  street  and  house; 
hosiery,  including  anklets;  panties  and  slips;  foundation 

274  garments  and  brassieres;  women’s  gloves,  children’s 
gloves  and  mittens;  skirts;  blouses  and  shirts,  tailored, 

rayon  or  cotton.” 

'Mr.  Gordon.  Does  counsel  wish  all  this  read,  or  shall  we 
summarize  it? 

^Ir.  Austin.  I  think  it  is  entirely  irrelevant.  I  think  the 
Court  can  read  this. 

Mr.  Gordon.  You  asked  to  have  the  original  document  pro¬ 
duced.  and  we  are  doing  it.  We  can  either  finish  reading,  or 
we  can  agree  to  what  the  substance  of  it  is. 

Mr.  Austin.  I  merely  objected  to  his  testifying  as  to  what 
the  law  was. 

The  Court.  It  is  part  of  the  regulation,  isn’t  it? 

Mr.  Austin.  It  is  a  part  of  the  regulation. 

The  Court.  I  see  no  reason  for  reading  it. 

Mr.  Horsky.  Xo. 

iMr.  Gordon.  I  see  no  reason  for  reading  the  rest  of  it.  We 
will  simply  ask  the  Court  to  take  notice  of  the  fact  that  these 
commodities  are  such  things  as  apjiarel.  yard  goods,  food  and 
household  supplies,  household  furniture,  appliances,  furnish¬ 
ings.  hardware,  agricultural  supplies,  ice.  fuel  and  automotive, 
and  a  great  long  list  of  them  probably — oh.  my  guess  would  be 
100  articles. 

By  Mr.  Horsky: 

Q.  Many  of  these  articles  are  sold  in  the  Hecht  Com- 

275  pany.  are  they  not? — A.  Yes. 

Q.  And  in  many  of  the  deinirtments’? — A.  Yes. 

Q.  During  the  six  or  seven  days  that  you  testified  that 
the  forms  were  out  and  being  filled  out  by  the  buyers, 
did  you  have  any  contact  with  the  buyers  yourself? — A.  Yes. 
As  much  time  as  I  had  available  I  would  spend  going  through 
the  store  checking  with  the  buyers  to  see  how  they  were  making 
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out  their  forms,  answering  questions,  and  having  them  come 
to  my  ofl5ce  with  their  questions,  or  calling  me  by  telephone  to 
answer  their  questions. 

Q.  Were  any  instructions  given  by  you  to  the  buyers  with 
respect  to  the  priorities  which  this  work  should  have  over  other 
work? — A.  Yes;  we  stopped  the  buyers  from  doing  anything 
except  for  this  OP  A  Form  No.  4.  We  allow’ed  no  buyer  to 
leave  the  store  without  a  signature  from  me,  and  no  signatures 
were  given  during  that  period. 

Q.  What  happened  to  the  OPA  Form  No.  4  after  it  was 
filled  out? — A.  After  the  form  was  filled  out  it  was  reviewed 
by  the  merchandise  managers,  and  then  turned  over  to  the 
price  control  office — price  control  division,  and  we  in  turn  typed 
that  list  on  to  a  form  which  was  to  be  permanent,  a  permanent 
record. 

276  Q.  What  was  the  form  of  the  final  form? — A.  Well, 
it  was  typed  in  four  copies,  and  the  final  form  was  to 

be  placed  in  books. 

Q.  For  purposes  of  clarification,  is  this  the  kind  of  form  that 
you  refer  to? — A.  Yes;  that  is  the  kind  of  form. 

Q.  Was  that  an  official  form? — A.  No;  that  was  not  an 
official  form.  It  was  designed  by  us. 

Q.  Are  they  printed  or  mimeographed? — A.  They,  I  believe, 
were  printed. 

Mr.  James.  Do  you  want  to  let  the  record  show  what  exhibit 
he  is  talking  about.  Mr.  Horsky? 

Mr.  Horsky.  Exhibit  38. 

By  Mr.  Horsky  : 

Q.  After  these  were  typed,  w’hat  happened  to  them.  Mr. 
Levi? — A.  After  they  were  typed  they  were  turned  over  to  the 
managers,  merchandise  managers,  and  then  to  the  buyers  for 
the  buyers  to  check  their  forms  against  the  original  thing  for 
errors  that,  may  have  occurred.  They  were  then  required  to 
testify  that  these  lists  were  correct,  swear  to  it,  and  the  mer¬ 
chandise  manager  also. 

Q.  How’  many  people  did  you  have  working  for  you  at  that 
time? — A.  Well - 

277  Q.  Under  your  supervision. — A.  Under  my  super¬ 
vision  we  had  seven  people  typing,  but  actually  the  entire 

group  of  buyers,  assistant  buyers,  and  merchandise  men  were 
under  my  supervision  compiling  the  OPA  records. 

Q.  Where  did  these  four  copies  go  after  they  w’ere  finally 
typed,  checked  and  returned  to  you? — A.  One  copy  w’as  to  go 
to  the  OPA  office  according  to  the  rules  and  regulations.  The 
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second  copy  was  to  be  retained  for  your  own  files  in  the  ofi&ce. 
The  third  copy  was  to  be  returned  to  the  merchandise  manager, 
th6n  to  the  buyer  accordingly,  and  the  fourth  copy  we  had 
planned  to  use  originally  as  our  method  of  posting  the  prices 
within  the  store. 

Q.  Do  you  recall.  Mr.  Levi,  why  it  was  that  you  began  work¬ 
ing  on  the  cost  of  living  commodities  before  you  worked  on 
the  other  noncost  of  living  commodities? — A.  There  were  two 
reasons,  first  that  we  had  to  have  it  in  by  June  1  whereas  the 
other  commodities  did  not  have  to  be  in  until  July  1;  and  sec¬ 
ondly.  due  to  the  fact  that  under  the  original  premise  that  we 
could  post  our  list,  which  would  be  considered  posting  of  prices 
in  book  form,  we  had  to  have  our  books  ready  by  May  IS  in 
order  to  get  that — to  complete  that  rcciuireincnt. 

278  Q.  May  18  was  the  effective  date? — A.  Of  the 
regulation. 

Q.  After  you  had  finished  this  work  on  the  cost  of  living 
commodity  you  started  to  work  on  the  commodities  other 
than  the  cost  of  living  commodities,  is  that  correct? — A.  That 
is  correct. 

Q.  I  hand  you  a  form  which  is  a  green  paper,  and  ask  you 
what  that  form  was  supposed  to  be. — A.  This  is  a  hardship 
form. 

Q.  Excuse  me.  I  have  the  wrong  one.  What  form  did  you 
use  to  fill  out  for  the  noncost  of  living  commodities? — A.  The 
noncost  of  living  commodities  was  on  an  identical  form  to  OPA 
No.  4  only  that  it  was  mimeographed  on  yellow  paper  instead 
of  white. 

'Q.  And  in  all  respects  it  corresponded  with  Defendant’s  Ex¬ 
hibit  G  except  that  it  was  on  different  colored  paper? — A.  Yes. 
Is  G  OPA  Form  No.  4? 

Q.  That  is  right. — A.  Yes;  that  is  correct. 

Q.  What  was  the  procedure  used  with  respect  to — first  let 
me  ask  you  this.  Were  these  two  forms  to  be  filled  out  con¬ 
temporaneously  or  not? — A.  No;  they  could  not  be. 

Q.  When  did  you  first  distribute  the  OPA  yellow  form.  OPA 
4  yellow  forms? — A.  It  was  approximately  six  days 

279  after — six  or  seven  days  after  that  the  No.  4  white  forms 
for  the  cost  of  living  commodities  were  completed. 

Q.  What  happened  after  they  w'ere  completed? — A.  They 
were  turned  in,  not  typed,  but  turned  in  to  the  price  control 
office,  which  would  bring  it — I  will  have  to  figure  it  out — I  guess 
somewhere  around  ]\Iay  15  or  so,  wouldn’t  it? 

Q.  What  was  the  procedure  following  the  distribution  of 
these  forms? — A.  These  forms  w’ere  handled  exactly  as  the  OPA 
No.  4  cost  of  living  commodities  were  handled,  and  sent  to  the 
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merchandise  managers,  who  in  turn  distributed  them  to  the 
buyers  to  be  filled  out. 

Q.  How  long  did  you  give  the  buyers  to  fill  out  these  forms? — 
A.  I  don’t  remember  the  exact  length  of  time  we  gave  them  to 
fill  them  out. 

Q.  They  were  due  to  be  finished  by  what  date?  I  mean  they 
were  required  to  be  posted  or  compiled  on  what  date? — A.  By 
July  we  had  to  have  them  filed. 

Q.  Let  me  ask  you  a  question  about  the  reasons  why  you  did 
it  this  way.  Do  you  recall.  Mr.  Levi,  whether — do  you  recall 
why  you  asked — you  decided  to  have  the  buyers  fill  out  these 
forms  instead  of  someone  else? — A.  Yes.  The  buyers 
2S0  were  the  only  people — the  the  only  peojJe  in  a  store  who 

know  their  jnerchandise  well  enough  to  identify  it  by 
})icking  it  up  off  the  table  or  by  seeing  the  merchandise.  If 
another  person  looked  at  a  itajama  on  a  table  they  would  not 
know  whether  the  pajama  came  from  any  one  of  a  dozen  manu¬ 
facturers  unless  the  pajama  carried  a  definite  label  in  it.  Some 
of  the  merchandise  does  carry  labels  and  others  do  not.  In 
order  to  properly  identify  the  merchandise  the  only  person  who 
would  be  familiar  enough  with  it  would  be  the  i)erson  who  buys 
it  in  the  market. 

She  knows  usually,  or  he  knows  where  it  came  from,  or  has 
some  idea  unless  the  item  has  been  on  the  floor  for  any  great 
length  of  time,  or  is  an  old  item,  or  for  some  reason  she  just 
cannot  tie  the  item  that  she  sees  up  against  where  she  bought 
it  in  her  mind. 

Q.  There  might  be  some  items  which  even  the  buyers 
wouldn’t  be  able  to  identify? — A.  It  would  be  very  simple  for 
some  items  to  be  on  the  floor  that  the  buyers  could  not  identify. 

Q.  Do  you  recall  this,  whether  that  was  the  basis  of  the  judg¬ 
ment  you  exercised  at  that  time  to  have  the  buyers  do  it? — 
A.  Yes.  that  was  the  judgment  we  decided  on. 

Q.  Mr.  Levi,  do  you  recall  the  issuance  of  Maximum  Price 
Regulation  No.  142? 

Mr.  Austin.  I  object  on  the  ground  that  is  entirely 
281  irrelevant,  if  the  Court  please,  and  immaterial. 

The  Court.  You  may  answer. 

A.  OPA  General  Maximum  Price  Regulation  No.  142  was 
the  price  regulation - 

By  Mr.  Horskt: 

Q.  First,  do  you  recall  when  it  was  issued? — A.  Somewhere 
around  May  12  or  15  I  would  say.  It  is  for  the  pricing  of  sum¬ 
mer  seasonal  goods. 
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Q.  Will  you  read  for  the  Court — Your  Honor,  I  will  help  you 
find  it. 

The  Court.  No;  that  is  all  right.  Go  ahead. 

Q.  Will  you  read  for  the  Court  the  text  of  the  Regulation. 
Paragraph  1372.2b  which  indicates  what  commodities  that 
regulation  is  applied  to. — A.  “Any  commodity  which  falls  with¬ 
in  any  of  the  following  classifications  designated  as  seasonal 
commodities,  womens  and  boys’  clothing.  (1)  summer  suits 
and  separate  sack  and  sport  coats  which  are  washable.” 

Q.  Perhajis.  Mr.  Levi;  if  you  read  the  major  titles  it  would 
sii.iplify  it. — A.  “Men's  and  boys’  clothing,  women’s  and  girls’ 
clothing.” 

Q.  You  better  read  all  the  miscellaneous. — A.  “Infants’ 
clf'tiiing.  furniture  and  toys  and  miscellaneous  such  as  awnings. 

boats,  electric  fans  and  ventilators,  flower  boxes,  holiday 
282  novelties  for  holidays,  i)icnic  baskets,  screen  doors,  win¬ 
dow  screens  and  screen  sold  bv  the  foot,  shades,  wooden, 
for  porches.  s])rinklers  for  waterings  lawns,  sun  glasses,  trel¬ 
lises.  and  arbors,  wooden,  and  insecticides. 


Q.  Would  you  refer  to  the  first  i)age  of  this  Regulation  and 
tell  the  Court  the  date  on  which  it  was  first  isued.  first  occurred 
in  the  Fedcrrd  Register,  I  should  say, — A.  Issued  May  12.  1942. 
Federal  Register.  iMay  14,  1942. 

Q.  Do  vou  recall  the  issuance  of  that  Regulation? — A.  Yes. 
I  do. 


Q.  Do  you  recall  what  the  effect  of  that  Regulation  was  upon 
the  work  that  was  being  done  in  compliance  with  or  in  filling 
out  these  forms'? — A.  Yes.  At  the  time  that  this  Regulation 
was  issued  we  had  begun  our  work  on  the  noncost  of  living  com¬ 
modities  list  which  had  to  be  completed  by  July  1.  This  inter¬ 
rupted  it.  and  we  had  to  stop  on  the  noncost  of  living  com- 
moflities  list  which  had  to  be  filled  out  by  July  1  and  immedi¬ 
ately  go  to  preparing  the  summer  seasonal  prices  under  this  new 
Regulation. 

Q.  This  Regulation  applied  to  many  departments  of  the 
sfore'? — A.  Yes;  quite  a  number  of  departments  in  the  store. 

Q.  I  will  hand  you  a  bulletin  dated  May  15  and  ask  you  what 
that  bulletin  was  intended  to  do. — A.  This  bulletin  was  to  in¬ 
form  the  buyers,  the  merchandise  managers  of  the  store 
283  as  to  exactly  what  constituted  a  seasonal  commodity. 

Mr.  Horsky.  I  offer  in  evidence.  Your  Honor,  Ex¬ 
hibit  H. 

'  (The  document  was  marked  “Defendant’s  Exhibit  H”  and 
received  in  evidence.) 
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By  Mr.  Horsky. 

Q.  I  hand  you  a  bulletin  which  is  marked  OPA  No.  8  dated 
May  22,  and  ask  you  what  bulletin  was  designed  to  do. — A. 
This  bulletin  set  up  the  method  by  which  the  price  should  be 
fixed  for  summer  seasonal  commodities,  and  at  the  same  time 
there  were  forms  supplied  wdth  this  for  them  to  fill  out,  each 
,  item  coming  under  the  Summer  Seasonal  Commodity 
Regulation. 

Q.  Would  you  read  beginning  with  Paragraph  2  to  the  Court, 
explaining  how  the  prices  were  fixed? — A.  ‘Tt  is  advisable  to 
price  all  seasonal  commodities  wherever  possible  according  to 
the  March  price  ceiling  under  the  General  Maximum  Price 
Regulation.  You  may  use  as  a  basis  for  your  price  the  same 
article  sold  or  offered  in  March,  similar  articles  sold  or  offered, 
or  similar  articles  sold  or  offered  in  a  closely  competitive  store. 

“The  seasonal  goods  are  priced  by  any  of  the  following  meth¬ 
ods;  1.  OPA  Form  No.  7  must  be  made  out  for  each  such  item 
priced.  The  method  for  arriving  at  the  maximum  price  for 
summer  seasonal  commodities  which  cannot  be  priced  under 
the  General  Maximum  Price  Regulation  is  as  follows: 
284  You  must  take  the  lowest  cost  price  as  fixed  by  the  aver¬ 
age  cost  to  you  of  the  commodity  or  purchase  made  be¬ 
tween  the  close  of  last  year's  summer  selling  season  and  the 
opening  of  this  year  for  May  11,  1942.  whichever  date  is  latest, 
or  the  national  price  which  you  would  have  to  pay  to  replace 
the  commodity  after  May  11, 1942,  this  being  at  most  the  high¬ 
est  March  price  to  which  the  manufacturer  and  wholesaler  are 
tied  by  General  Regulations. 

“Example  A. — Bathing  suits.  Since  the  close  of  last  year’s 
season  you  m.ade  two  purchases  of  bathing  suits.  The  quantity 
of  the  first  purchase  was  100  suits  at  $4.00.  The  second  was 
10  suits  at  84.50.  To  arrive  at  the  average,  the  total  cost  of 
each  bill,  which  would  be  the  first  purchase  $400,  and  the 
second  purchase  $45.00 — ^you  add  the  two  together,  and  divide 
by  110,  which  will  give  you  the  average  cost  of  $4.05,  or, 

“Example  B. — The  price  after  May  11  for  which  you  could 
purchase  the  same  suit  as  in  Example  A  is  $4.00.  Therefore 
you  take  the  lowest  price,  which  is  your  present  replacement 
value  of  $4.00  as  compared  "with  your  average  cost  of  $4.05  as 
the  cost  on  which  you  can  take  your  mark-up  as  follows:  On 
this  cost  you  take  your  last  year’s  average  mark-up  on  the 
same  commodity.  If  you  are  able  to  establish  this  average 
commodity  mark-up,  then  you  use  the  average  mark-up  for 
the  department  in  which  you  sold  the  same  or  similar  commod¬ 
ity  during  the  last  summer  selling  seasons. 
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255  “As  an  example,  based  on  your  invoice  of  last  year 
and  on  your  other  records  you  find  the  mark-up  on  bath¬ 
ing  suits  to  be  41  percent,  you  would  then  take  a  41  percent 
mark-up  on  your  cost  of  S4.00,  which  would  be  S6.7S  selling 
price.  However,  if  you  customarily  sell  more  than  five  percent 
of  your  annual  sales  of  seasonal  commodities  during  March, 
you  must  disregard  the  above  Regulation  and  use  your  March 
ceiling  price  on  the  commoditi/y.  for  if  you  sold  any  of — or  if 
you  sold  any  of  the  commodities  in  March  without  any  undue 
hardship,  you  must  use  your  March  ceiling  price.'* 

iMr,  Austix.  Just  a  minute.  I  think  you  misread  that. 

The  Witness.  “Or  if  you  sold  any  of  this  commodity  in 
March  without  any  undue  hardship,  you  may  use  your  March 
ceiling  price.”  Is  that  right? 

Mr.  Austin.  You  used  the  word  must. 

A.  “Included  in  the  instructions  is  a  copy  of  the  form  which 
you  will  use  in  pricing  all  seasonal  commodities,  and  your 
merchandising  manager  has  the  supply  of  these  forms.  A  sepa¬ 
rate  form  must  be  made  out  for  each  item  which  you  priced 
under  this  Regulation,  and  when  completely  filled  out  and 
signed  by  the  buyer  and  merchandising  manager,  it  is  to  be 
seht  to  the  Price  Control  Administrator.  Robert  H.  Levi. 

‘Tt  will  be  necessary  for  you  to  refigure  the  retail  price  of 
any  seasonal  commodity  which  comes  under  the  attached  list, 
and  which  is  not  priced  as  per  a  March  ceiling  under  the 

256  General  Maximum  Price  Regulation  as  one  of  these 
forms,  as  we  must  prove  to  OPA  how  we  establish  a 

retail  price.'  Return  these  forms  within  4S  hours  to  Price 
Control  Administrator,  Robert  H.  Levi.” 

Mr.  Horsky.  I  offer  this  in  evidence,  Your  Honor. 

(The  document  was  marked  “Defendant’s  Exhibit  I”  and 
received  in  evidence.) 

The  Court.  We  will  suspend  now.  and  be  back  at  1 ;  30. 

(The  Court  was  adjourned  at  12:  40  p.  m.) 

287  Afternoon  Session 

(The  hearing  reconvened  at.  1:45  o’clock  p.  m.) 

The  Court.  Ver\'  well,  gentlemen,  you  may  proceed. 

Robert  H.  Levi  resumed  the  stand  and  testified  further  as 
follows: 

Direct  examination  (continued)  by  Mr.  Horsky: 

Q.  Mr.  Levi,  before  the  lunch  hour,  you  were  describing  the 
procedures  by  which  you  arrived  at  prices  under  General  Max- 
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imum  Price  Regulation  142  dealing  with  summer  commodities 
and  you  read  a  bulletin  which  was  attached  to  a  form.  Is  that 
the  form  and  bulletin  to  which  you  referred? — A.  Yes,  it  is. 

Mr.  Horsky.  I  offer  the  exhibit  just  identified  by  the  wit¬ 
ness  as  Defendant’s  Exhibit  J. 

(The  document  referred  to  was  marked  for  identification  as 
“Defendant’s  Exhibit  J”  and  received  in  ^vddence.) 

By  Mr.  Horsky  : 

Q.  IMr.  Levi,  what  was  the  effect  of  the  issuance  of  Bulletin  8 
and  the  forms  that  went  with  it  on  the  work  that  was  being 
done  in  the  store  in  filling  out  these  OPA  Xo.  4  yellow  sheets? — 
A.  The  effect  was  twofold:  first,  that  we  had  to  stop  on  the 
OPA  Xo.  4  yellow  sheets  for  all  commodities  which  were 

288  not  cost-of-living  commodities;  and,  secondly,  a  great 
deal  of  confusion  resulted  due  to  the  fact  that  the  two 

legulations.  the  General  Maximum  Price  Regulation  and  the 
Summer  Seasonal  Regulation,  were  on  entirely  different  bases. 
The  Summer  Seasonal  was  on  a  percentage  mark-up,  whereas 
the  General  Maximum  was  based  purely  on  similar  goods  or 
the  same  goods — in  other  words,  tying  up  the  quality — whereas, 
the  other  was  a  cost  formula  plus  a  mark-up. 

Q.  Did  you  have  meetings  with  respect  to  Summer  Sea¬ 
sonal  Regulation  of  either  the  merchandise  clinic  or  of  some 
other  groups? — A.  Yes;  as  I  remember. 

Q.  Do  you  recall  those  meetings’? — A.  Yes.  There  was  a 
meeting  held  with  the  merchandise  managers — I  think  the 
total  number  was  about  eight — at  which  time  we  spent  three 
hours  going  over  this  regulation — approximately  three  hours — 
trying  to  explain  it  to  them.  There  were  a  number  of  ques¬ 
tions  which  I  could  not  answer  at  the  time,  and  even  with  that 
small  group  I  immediately  saw  that  they  were  quite  confused 
on  it ;  so  I  said  that  I  would  try  to  get  the  answers  and  have  a 
meeting  two  or  three  days  later.  I  believe  it  was  about  two 
days  later  that  we  had  our  second  meeting. 

289  Q.  Of  the  same  group  or  with  the  buyers’? — A.  Of  the 
same  group  with  the  buyers.  At  that  time  we  explained 

it  to  the  merchandise  men  again  and  to  the  buyers,  and  at  that 
time  whe  had  a  question  and  answer  period.  I  saw  that  from 
the  questions  asked  that  the  buyers  had  not  grasped  this  regu¬ 
lation  and  they  could  not  carry  it  out  at  that  time. 

Q.  It  was  subsequent  or  prior  to  the  issuance  of  the  OPA 
form  8  which  you  identified? — A.  I  believe  the  meeting  was 
prior  to  the  issuance  of  OPA  form  8. 

Q.  What  is  OPA  form  8?  Was  it  brought  out  as  a  conse¬ 
quence  of  a  meeting? — A.  Yes;  I  would  say  it  was. 


104 


iQ.  Mr.  Levi,  as  I  understand  your  testimony  to  date,  you 
have  been  speaking  of  OPA  form  No.  4,  which  is  a  store  form ; 
is  that  correct? — ^A.  That  is  correct. 

Q.  It  is  not  a  copy  of  a  Government  form? — A.  No  copy. 

Q.  And  the  form  was  prepared  by  yourself? — A.  Correct. 

iQ.  That  form,  y(jjLi  testified,  was  designed  to  list  the  com¬ 
modities.  Explain  to  the  Court  what  commodities  were  to  be 
listed  on  that  form  with  respect  to  the  date  upon  which  they 
were  in  the  store  or  the  date  upon  which  they  had  been 

290  sold — matters  of  that  sort.  Was  it  a  particular  time; 
was  it  a  particular  period? — A.  Yes.  The  OPA 

forms - 

JVIr.  Austin  (interposing).  Just  a  minute.  May  I  ask  a 
question?  Are  you  referring  now  to  the  yellow  or  the  white? 

Mr.  Horsky.  I  am  referring  to  the  white  at  the  moment — 
the  cost-of-living  commodity  form. 

The  Witness.  The  cost-of-living  commodity  form  was  to 
show  everything  in  the  base  period  of  ]\Iarch  that  was  sold  in 
the  store  and  as  far  up  to  the  time  that  the  forms  were  made 
for  the  cost-of-living  commodities,  tracing  them  back  to  the 
March  basis  for  their  price. 

By  Mr.  Horsky: 

Q.  In  other  words,  it  would  be  a  list  of  the  cost-of-living 
commodities  sold  in  March  and  April  approximately? — A. 
That  is  correct. 

Q.  Now,  what  did  you  do,  Mr.  Levi,  with  respect  to  keeping 
that  list  current? — A.  It  was  then  the  problem,  from  the  time 
that  the  white  OPA  form  No.  4  was  completed,  of  keeping 
a  running  record  of  all  incoming  cost-of-living  commodities 
and  form  No.  7,  OPA  No.  7,  was  prepared  in  order  to 
keep  the  incoming  commodities  properly  priced  according  to 
the  regulations. 

Q.  I  hand  you,  Mr.  Levi,  two  sheets,  both  referring 

291  to  OPA  form  No.  7,  one  being  a  bulletin  and  one  being 
a  form,  and  ask  you  if  that  is  the  OPA  form  No.  7  that 

you  were  referring  to  just  now? — A.  That  is. 

Q.  The  purpose  was  to  keep  ihe  prior  lists  current? — ^A.  To 
keep  the  prior  lists  current. 

Q.  Was  that  form  also  to  be  applied  to  the  noncost-of-living 
commodities? — A.  This  list  here  [indicating]? 

Q.  The  OPA  7 — was  it  intended  to  supplement  both  lists? — 
that  is,  the  list  of  the  cost-of-living  commodities  and  the  list 
of  noncost-of-living  commodities — or  was  it  designed  only  to 
take  care  of  cost-of-living  commodities? — A.  I  am  not  sure 
of  the  answer  to  that.  I  don’t  remember.  It  is  too  far  back. 
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It  may  be  in  here.  I  would  like  to  look.  It  seems  to  be  for 
all. 

Q.  You  say  it  seems  to  be  for  all? — A.  Yes. 

Q.  Would  you  read? — A.  “One  copy  of  OPA  form 
No.  7 - ” 

The  Court  (interposing).  Pardon  me.  Is  the  occasion  for 
reading  these  forms  to  go  into  the  record? 

Mr.  Horsky.  I  wanted  to  be  sure  Your  Honor  understood 
them.  That  is  the  only  purpose;  so  that  you  could 

292  ask  the  witness  questions  if  it  wasn’t  clear  to  you  as  he 
ran  through  it.  It  is  as  you  wish. 

The  Court.  Go  ahead. 

By  Mr.  Horsky: 

Q.  Go  ahead. — A.  “One  copy  of  OPA  form  No.  7  must  be 
made  out  for  each  article  which  you  still  have  in  your  depart¬ 
ment  at  the  present  time,  purchased  after  March  31  and  which 
was  not  sold  or  offered  during  March  1942.  It  is  necessary 
for  you  to  show  on  this  form  how  you  established  your  price 
for  every  item  that  you  did  not  sell  or  offer  in  March  and  on 
which  you  placed  a  retail  price  after  the  base  period  of  March. 
We  suggest  that  you  come  to  the  Accounts  Payable  section 
and  review  the  purchase  record  of  your  department.  From  this 
record  you  will  be  able  to  check  all  purchases  which  you  made 
since  April  1,  and  by  that  means  you  will  be  able  to  refer  to 
other  records  in  order  to  make  out  this  report. 

“The  OPA  does  not  consider  it  satisfactory  to  price  a  piece 
of  merchandise  after  March  according  to  our  usual  mark-up. 
It  must  be  priced  according  to  the  rules  and  regulations  they 
have  laid  down  and  of  which  you  have  a  copy.  Thus  it  is 
necessary  to  review  and  show  how  we  i^riced  all  merchandise 
purchased  after  March  31  which  was  not  sold  or  offered  in 
March. 

“We  have  given  you  a  pad  of  50  forms.  Use  one  form  for 
each  item  and  upon  the  completion  of  this  report  send 

293  to  Robert  H.  Levi.  Fill  in  all  the  information  you  can 
and  the  Price  Control  Office  will  complete  any  form 

that  you  cannot. 

“On  the  bottom  of  form  No.  7  are  some  instructions  which 
do  not  apply  to  merchandise  which  has  been  received  between 
March  31  and  the  present  time.  The  instructions  on  the  bot¬ 
tom  refer  to  the  future  use  of  form  No.  7  for  all  future  purchases 
of  new  items  which  you  must  price  according  to  the  established 
rules.  Be  sure  that  you  enter  the  department  number  and 
your  signature  on  every  form. 

“If  there  are  any  questions,  kindly  see  your  merchandise 
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manager  who  will  be  able  to  give  you  the  necessary  informa¬ 
tion. 

‘‘Should  any  item  be  retailing  at  too  high  a  price,  see  your 
merchandise  manager  and  immediately  make  out  a  mark-up 
cancellation.” 

Q.  Does  this  refresh  your  recollection,  Mr.  Levi,  with  re¬ 
spect  to  the  period  for  which  these  forms  were  to  be  made 
out? — A.  Yes;  I  can  make  a  clearer  statement  as  to  OPA 
form  7. 

Q.  State  it  as  you  now  understand  it  after  having  read  this 
[indicating]. — A.  In  order  to  gather  together  all  loose  ends  of 
incoming  material  since  March  31,  any  material  that  had  come 
in  during  that  period  was  to  be  reported  on  these  forms,  and, 
secondly,  the  form  was  to  be  used  for  all  future  incoming 

294  shipments  to  report  how  they  placed  the  price  on  it. 

Mr.  Horsky.  I  offer  this  Bulletin  and  the  accompany¬ 
ing  form  in  evidence  as  Defendant’s  Exhibit  K. 

(The  document  referred  to  was  marked  for  identification  as 
“Defendant’s  Exhibit  K”  and  received  in  evidence.) 

By  Mr.  Korsky  : 

Q.  Mr.  Levi,  just  so  we  can  tie  the  matter  up,  do  you  re¬ 
member  what  exhibit  that  is? 

Mr.  Horsky.  Can  you  remember  the  number  of  the  exhibit? 

The  Clerk.  Here  it  is;  four. . 

By  Mr.  Horsky: 

Q.  This  Plaintiff’s  Exhibit  4  is  a  revised  edition  of  the  same 
form  about  which  you  have  been  speaking? — A.  That  is  cor- 
rect. 

Q.  Did  you  make  that  revision,  Mr.  Levi? — A.  Xo.  I  did  not. 

Q.  To  go  back  to  the  OPA  form  Xo.  4  for  a  moment,  will 
you  refer  to  the  General  Maximum  Price  Regulation  and  read 
to  the  Court  the  instructions  for  filling  out  the  list  in  paragraph 
(b)  of  Section  13  as  to  how  the  list  was  to  be  made  up?— A. 
“On  or  before  June  1,  1942,  every  person  offering  to  sell  cost- 
of-living  commodities  at  retail  shall  file  with  the  appropriate 
War  Price  and  Rationing  Board  of  the  Office  of  Price 

295  Administration  a  statement  showing  his  maximum  price 
for  each  such  commodity,  together  with  an  appropriate 

description  or  identification  of  it.  Such  statement  shall  be  kept 
up  to  date  by  such  person  by  filing  on  the  first  day  of  every 
succeeding  month  a  statement  of  his  maximum  price  for  any 
cost-of  living  commodity  newly  offered  for  sale  during  the 
previous  month,  together  with  an  appropriate  description  or 
identification  of  the  commodity.” 
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Q.  That  is  sufl&cient,  Mr.  Levi.  Did  you  experience  any 
difficulty  in  interpreting,  at  the  time  that  you  made  out  these 
OPA  forms,  the  phrase  which  you  just  read — “an  appropriate 
description  or  identification  of  the  commodity’’? — A.  Yes, 
there  was  difficulty  on  that  point. 

Q.  Would  you  explain  to  the  Court  what  the  difficulty  was 
and  how  it  arose? — A.  At  that  time  we  were  not  aware  of  any 
interpretations  having  been  made  by  OPA  as  to  what  consti¬ 
tuted  an  appropriate  description  or  identification,  and  it  was 
not  until  sometime  later  that  we  did  receive  information  about 
that  point;  so  that  we  used  our  best  judgment  which  we 
thought  was  adequate  for  the  purpose  of  the  description  and 
appropriate. 

Q.  I  would  like  to  ask  you  to  refer  to  Bulletin  Xo.  2.  which 
is  an  Office  of  Price  Administration  bulletin  entitled.  “What 
Ever>'  Retailer  Should  Know  About  the  General  Max- 

296  imum  Price  Regulation.”  and  indicate  to  the  Court 
what  that  bulletin  stated  or  implied  with  respect  to  the 

manner  of  listing. 

Mr.  Austin.  Where  is  he  reading? 

The  Witness.  Page  28.  paragraph  B.  This  gives  explicit 
instructions :  “Every  retailer  must  file  a  statement  of  his  ceiling 
prices  for  all  cost-of-living  commodities  carried  by  him  with  the 
nearest  War  Price  and  Rationing  Board  by  July  1”  asterisk, 
note:  “The  date  has  been  changed  from  June  1  as  originally 
required  by  the  Regulation.” 

“He  should  use  his  own  paper  in  standard  letter  size 
(S"  X  10VL>")  and  the  statement  should  preferably  be  type¬ 
written.  but  if  typewriter  is  not  available,  carefully  written  in 
ink.”  Do  you  wish  me  to  skip  part  of  this? 

By  Mr.  Horsky  : 

Q.  Just  read  the  part  that  refers  to  appropriate  descrip¬ 
tion. — A.  “The  maximum  price  must  be  listed  for  each  cost-of- 
living  commodity  sold  by  the  retailer.  One  entry  for  a  group 
of  identical  items  is  sufficient.  Each  item  of  merchandise  must 
be  sufficiently  described  by  such  means  as  brand,  grade,  size, 
manufacturer’s  name  or  code  number,  the  retailer’s  own  lot 
number,  or  other  means  so  that  the  merchandise  can  be  identi¬ 
fied  in  his  store.” 

297  Q.  That  is  enough.  I  think.  Mr.  Levi.  Do  you  re¬ 
member  the  date  that  this  bulletin  came  out? — A.  The 

date.  I  believe,  was  May  22.  but  we  did  not  get  our  copies  till 
approximately  May  25.  I  believe  those  are  the  correct  dates. 

Mr.  Horsky,  Your  Honor.  I  think  it  is  not  necessary  to  offer 
thfs  in  evidence.  It  is  an  official  bulletin  of  the  OPA  and  it  is 
on  your  desk. 
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The  Court.  Yes. 

By  Mr.  Horsky  : 

Q.  Mr.  Levi.  I  hand  you  a  bulletin  dated  May  8  and  a  form 
attached  to  it  called  “OPA  Bulletin  No.  6.”  I  ask  you  first 
whether  that  is  a  store  bulletin  or  an  OPA  bulletin. — A.  Yes; 
this  is  a  store  bulletin. 

Q.  And  a  store  form? — A.  A  store  form,  correct. 

Q.  Would  you  tell  the  Court  the  purpose  of  that  bulletin? — 
A.  Yes.  In  conjunction  with  OPA  form  No.  4  there  was  bound 
to  be  some  articles  which,  because  of  the  so-called  squeeze,  were 
going:  to  be  sold  at  a  hardship,  which  means  a  lower  price  than 
a  retailer  usually  gets  for  that  article.  These  hardship  cases 
would  mean,  sometimes,  that  we  were  selling  the  item  at  less 
than  would  be  jirofitable.  In  other  words,  some  items  in 
29$  the  store  were  unprofitable  to  sell.  In  order  to  find  out 
these  items,  we  had  each  asterisked  by  the  buyer  when 
he  made  the  OPA  form  No.  4  and.  again,  report  it  on  this  OPA 
form  No.  6 — those  articles  which  were  hardship  cases. 

Q.  There  was  a  provision  in  the  regulations  which  allowed 
an  application  to  the  OPA  to  adjust  the  prices  of  those  ar¬ 
ticles? — A.  That  is  correct. 

Q.  That  was  designed  to  get  the  necessary  information  for 
making  that  application? — A.  Correct. 

Mr.  Horsky.  I  would  like  to  offer  this  bulletin  and  the  form 
in  evidence  as  Defendant’s  Exhibit  L. 

(The  document  referred  to  was  marked  for  identification  as 
“Defendant’s  Exhibit  L”  and  received  in  evidence.) 

By  jMr.  Horsky  : 

Q.  Do  you  know.  Mr.  Levi,  whether  any  such  applications 
were  made  by  the  Hecht  Company? — A.  To  my  knowledge 
none  was  made  by  the  Hecht  Company. 

Q.  Can  you  say  why? — A.  'We  just  did  not  have  time. 

Q.  I  hand  you  another  bulletin,  Mr.  Levi,  dated  May  16  and 
marked  “OPA  #9.”  and  ask  you  what  the  purpose  of  that 
299  bulletin  is. — A.  This  was  another  reminder  to  all  people 
buying  merchandise  and  determining  prices  as  to  how’ 
to  determine  their  maximum  prices  and  ceiling  prices. 

Q.  This  information  had  already  been  distributed  orally? — 
A.  It  had  been  treated  orally  and  they  had  a  copy  of  the  General 
Maximum  Price  Regulation. 

Q.  This  was  distributed  to  whom’? — A.  This  was  distributed 
to  all  merchandise  managers  and  buyers. 

Q.  I  think  it  would  be  helpful  to  the  Court  if  you  would  read 
enough  to  illustrate  the  five  different  ways  in  which  merchan- 
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disc  may  be  priced  under  the  General  Maximum  Price  Regula¬ 
tion. — A.  ‘There  are  five  possible  methods.” 

Q.  Don’t  bother  reading  the  illustrations;  just  the  meth¬ 
ods. — A.  All  right. 

“Method  1. — You  take  as  the  ceiling  the  highest  price  at 
which  the  article  being  priced  was  delivered  to  a  customer  in 
March.  It  doesn’t  matter  when  a  sale  was  actually  made. 
Delivery  counts.  You  can’t  use  a  price  charged  in  March  if 
delivery  wasn't  made  until  April.  You  can  use  a  price  charged 
in  February  if  delivery  was  made  in  ]\Iarch.” 

“!\Iethod  2. — In  pricing  an  article  which  you  did  not 

300  sell  in  March  but  which  you  regularly  offered  in  stock 
during  that  month,  use  your  highest  offering  price  for 

March  deliverv.” 

“Method  3. — To  price  a  new  product  similar  to  one  sold  or 
offered  for  sale  during  March,  you  use  the  ceiling  of  a  similar 
product.  One  product  is  deemed  ‘similar’  to  another  if  it  has 
the  same  use.  affords  fairly  equivalent  serviceability  and  belongs 
to  a  type,  which  ordinarily  would  be  sold  in  the  same  price  range. 
Differences  in  style  and  design  which  do  not  substantially  affect 
use  or  serviceability  or  the  price  at  which  the  product  would 
ordinarily  be  sold  should  not  be  taken  into  account.” 

“Method  4. — If  you  did  not  sell  or  offer  for  sale  the  same  or 
similar  article  in  March,  you  must  use  the  maximum  price  of 
your  ‘most  closely  com})etitive  store  of  the  same  class.’  The 
other  store  must  handle  the  same  article,  be  of  the  same  class 
(department  store  or  specialty  shop  in  the  same  class  as  your 
department)  and  it  must  be  the  nearest  store  competing  in  the 
sale  of  the  same  or  similar  articles.” 

“Method  5. — If  no  other  method  applies  for  pricing  a  com¬ 
modity.  you  select  from  the  same  general  classification  and  price 
as  the  commodity  to  be  priced  the  comparable  item  which 
already  has  a  maximum  price.  Divide  the  maximum  price  of 
the  comparable  item  by  the  replacement  cost  of  the  comparable 
item  and  then  multiply  this  result  by  the  cost  of  the  new 

301  item.  Your  final  figure  is  the  Retail  Ceiling  Price  for 
your  new  item.” 

Mr.  Horsky.  I  offer  this  in  evidence  as  Defendant's  Ex¬ 
hibit  M. 

(The  document  referred  to  was  marked  for  identification  as 
“Defendant’s  Exhibit  M”  and  received  in  evidence.) 

By  Mr.  Horsky: 

Q.  Mr.  Levi,  I  hand  you  another  bulletin,  in  two  sheets,  and 
ask  you  if  this  is  the  method  or  form  by  which  the  fifth  method 
was  to  be  carried  out — that  is,  articles  which  could  not  be  com¬ 
pared  with  an  article  sold  in  March,  either  in  your  store  or  a 
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similar  store. — A.  As  I  understand  it.  this  is  the  form  [indi¬ 
cating]. 

Q.  Will  you  explain  to  the  Court  what  that  form  is  and  how 
it  operates?  This  is  an  official  Government  form,  is  it  not? — 
A.  This  is  an  official  Government  form. 

Q.  This  is  not  a  Hecht  Company  form? — A.  This  is  not  a 
Hc'dit  Company  form. 

O.  It  was  mimeographed  by  you  from  an  official  Government 
form? — A.  That  is  correct.  You  must  first  fill  in  the  name  of 
the  company  and  the  address. 

“If  report  is  filed  for  more  than  one  store  indicate 
SOC  here  or  on  attached  sheets  the  stores  included  or  the 
area  covered. 

“The  undersigned  hereby  reports  its  determination,  made 
in  accordance  with  section  1499.3  (a)  of  the  General  Maximum 
Price  Regulation,  of  the  maximum  price  for  the  commodity 
described  in  item  1  below.” 

Q.  I  would  rather  not  have  you  read  it.  Mr.  Levi,  but  explain 
to  the  Court  so  he  understands  how  it  does  work — that  is.  the 
general  nature  of  the  figures  required  and  the  calculations 
required  and  the  like. — A.  In  order  to  price  under  the  fifth 
method,  you  must  select  a  comparable  item  in  the  same  depart¬ 
ment.  and.  after  selecting  that  comparable  item,  you  must 
take  that  unit  or  that  item  which  is  turning  over  or  is  sold  the 
most  number  of  times.  After  taking  that  particular  compa¬ 
rable  item,  you  find  out  from  the  manufacturer  of  that  item 
what  it  would  cost  to  replace  it  at  the  present  time  and  what 
your  maximum  price  is  under  the  ceiling.  You  divide  your 
replacement  cost  into  the  maximum  price  that  you  have  estab¬ 
lished  and  you  get  a  resulting  percentage.  You  then  take  the 
article  which  you  wish  to  price  and  multiply  it  by  this  per¬ 
centage.  The  dollar  value  that  you  get  is  the  price  for  your 
new  article,  and  that  is  what  is  done  here  in  a  different 
form. 

303  Q.  These  forms  are  filled  out  for  each  article  thus 
priced,  are  they  not? — A.  Yes. 

!  Q.  What  happens  to  that  form  after  it  is  filled  out? — A.  It 
must  be  forwarded  within  ten  days  to  the  OPA.  . 

Q.  And  what  happens  after  they  get  it? — A.  Well.  I  have 
never  seen  anything  that  says - 

I  Q.  (Interposing.)  Do  they  ever  come  back  with  correc¬ 
tions? — A.  Not  that  I  have  ever  seen  in  writing. 

'  Q.  None  that  ever  came  back  to  you? — A.  None  that  ever 
came  back  to  me,  no. 

I  Mr.  Horsky.  I  offer  in  evidence  Defendant’s  Exhibit  N. 
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(The  document  referred  to  was  marked  for  identification  as 
“Defendant’s  Exhibit  N”  and  was  received  in  evidence.) 

By  Mr.  Horsky: 

Q.  In  speaking.  Mr.  Levi,  with  respect  to  that  form,  com¬ 
parable  commodities,  could  you  indicate  to  the  Court  what 
comparable  commodities  might  be  referred  to?  Suppose  that 
the  Hecht  Company  had  not  sold  stirrup  pumps  prior  to  this 
period  and  was  then  going  to  sell  stirrup  pumps.  Would  you 
just,  for  illustration,  tell  the  Court  how  a  comparable  com¬ 
modity  was  found? — A.  Well,  you  first  narrow  it  down  to  the 
department. 

304  Q.  What  department  would  that  be? — A.  That 
would  fall  in  housewares,  probably,  on  the  seventh  floor. 

You  would  then  pick  an  item  that  has  some  similarity  or  some 
comparison — perhaps  a  lawn  sprinkler,  a  nozzle  for  a  garden 
hose,  or  a  pump,  if  you  would  have  a  hand  pump  of  some  kind, 
or  a  2V2-gallon  sprayer  pump  with  the  tank.  Pick  any  one  of 
the  items  which  you  think  is  closest  as  far  as  comparison.  You 
then  take  that  item  and  find  which  unit  among  them  is  selling 
most  rapidly,  which  we  call  turnover,  and  then  that  item  is 
the  one  on  which  you  have  to  base  No.  5  as  outlined. 

Q.  When  you  speak  of  comparable  items,  in  referring  to  this 
method  of  pricing,  the  concept  is  different  than  the  concept 
of  similar  items  by  pricing  by  comparing  with  the  March  item, 
is  it  not? — A.  Yes. 

Q.  It  is  where  the  item  is  not  sufficiently  close  to  be  similar 
that  it  becomes  comparable? — A.  That  is  as  I  understand  it; 
correct. 

Q.  Every  item  must  be  comparable.  There  must  be  some¬ 
thing  you  can  compare  with  every  item?  It  has  to  be  priced? — 
A.  We  say  that  there  is  but  there  have  been  very 

305  great  stretches  of  the  imagination  to  pull  two  items 
together  sometimes. 

Q.  Do  you  recall,  Mr.  Levi,  any  difficulty  with  respect  to 
the  interpretation  of  this  provision  of  the  regulation,  of  Gen¬ 
eral  Maximum  Price  Regulation,  dealing  with  same  or  similar 
commodities?  Let  me  refer  you  particularly  to  Section  2(b), 
last  paragraph,  of  General  Maximum  Price  Regulation,  which 
reads  as  you  have  described  with  respect  to  similar.  Do  you 
recall  whether  the  interpretation  of  that  caused  any  difficulty 
in  the  store  at  the  time? — A.  Yes;  there  was  quite  a  bit  of 
argumentation  back  and  forth  over  this  point.  The  definition 
is  pretty  loose,  so  to  si:)eak — at  least  in  my  estimation  it  is 
loose, 

Q.  Would  you  read  it  to  the  Court  so  he  will  understand? — 
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A.  ' 'One  commodity  shall  be  deemed  ‘similar’  to  another  com¬ 
modity,  if  the  first  has  the  same  use  as  the  second,  affords  the 
purchaser  fairly  equivalent  serviceability,  and  belongs  to  a 
type  which  would  ordinarily  be  sold  in  the  same  price  line.  In 
determining  the  similarity  of  such  commodities,  differences 
merely  in  style  or  design  which  do  not  substantially  affect  use, 
or  serviceability,  or  the  price  line  in  which  such  commodities 
would  ordinarily  have  been  sold,  shall  not  be  taken  into  account. 
One  service  shall  be  deemed  ‘similar’  to  another  service 

306  if  the  first  has  the  same  use  and  purpose  as  the  second 
and  belongs  to  a  type  which  would  ordinarily  be  sold 

for  the  same  or  substantially  the  same  price.’’ 

Q.  Let  me  ask  you,  Mr.  Levi,  that  use  of  the  word  “similar” 
was  to  distinguish  commodities  which  were  not  the  same  in 
the  words  of  the  regulation;  is  that  correct? — A.  Yes. 

]Mr.  Austin.  Ask  for  his  opinion  on  that,  IVIr,  Horsky. 

By  ]Mr.  Horsky: 

Q.  I  will  ask  you  what  part  of  the  pricing  mechanism  was 
involved  in  the  similar  commodities. — A.  Well,  if  it  was  not 
the  same — if  it  was  not  the  same  identical  commodity — it  was 
the  next  question  whether  it  was  similar. 

Q.  If  it  was  the  same  commodity? — A.  It  would  have  to 
take  the  price  of  that  commodity. 

Q.  In  iNIarch? — A.  In  March. 

Q.  If  it  was  a  similar  commodity? — A.  If  it  was  a  similar 
commodity,  it  would  take  the  price  of  the  similar  commodity 
in  iMarch. 

Q.  Do  you  recall,  Mr.  Levi,  whether  questions  came  up  with 
respect  to  whether  a  different  style  number  would  make  a 
commodity  a  different  commodity  so  that  it  would  no  longer 
be  the  same  but  only  similar? — A.  Yes.  It  came  up. 

307  There  was  no  interpretation  at  the  time.  We  had  to 
make  our  own  decision. 

Q.  Would  you  explain  to  the  Court  how  it  is  possible  in  a 
store  for  a  commodity  to  be  the  same,  using  it  not  in  the  legal 
sense  but  loosely,  and  still  of  a  different  style  number? — A. 
Yes.  You  could  have  three  identical  dresses  wdth  the  exact 
same  style  with  a  different  color,  and  each  one,  therefore,  would 
take  a  different  lot  number  from  a  manufacturer.  The  ques¬ 
tion  was  whether  they  are  identical  or  different  dresses.  We 
considered  them  identical  because  the  material  was  the  same, 
the  workmanship  was  the  same.  The  only  difference  was  the 
color.  That  is  one  type  of  difference  that  comes  up. 

Q.  Would  the  same  be  true  of  many  commodities  in  the 
store? — A.  Quite  a  number  of  ready-to-wear  commodities 
particularly. 
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Q.  I  hand  you,  Mr.  Levi,  a  bulletin  which  is  from  Mr. 
Davidow,  addressed  to  the  associates.  Do  you  remember 
receiving  that  bulletin? 

Mr.  Austin.  May  I  have  the  number  of  that.  Mr.  Horsky? 

Mr.  Horsky.  Idon’t  know  whether  you  have  it  or  not. 

By  Mr.  Horsky: 

308  Q.  What  is  the  date  of  that  one,  Mr.  Levi? — A.  The 
date  is  5/16. 

Q.  March  16? 

Mr.  Austin.  March  16? 

The  Witness.  May. 

Mr.  Horsky.  May. 

By  Mr.  Horsky  : 

Q.  Do  you  recall  receiving  this  bulletin? — A.  Yes,  I  do. 

Q.  Would  you  explain — ^did  you  prepare  it? — A.  I  would 
rather  not  say  definitely  whether  I  did  or  not.  I  believe  that 
I  did  prepare  it  for  Mr.  Davidow's  signature,  but  I  am  not 
sure. 

Q.  What  was  the  purpose  of  this  bulletin,  if  you  know? — 
A.  The  purpose  of  this  bulletin  was  that  in  case  a  buyer  was 
questioned  about  the  OPA  regulation,  rather  than  to  give  an 
incorrect  answer  if  they  were  not  positive,  as  Mr.  Davidow 
said,  they  should  turn  the  person  over  to  someone  else  who 
did  have  the  information  available  to  give  any  person  re¬ 
questing  it. 

Mr.  Horsky.  I  offer  it  in  evidence.  Your  Honor,  as  De¬ 
fendant’s  Exhibit  0. 

(The  document  referred  to  was  marked  for  identification  as 
^‘Defendant’s  Exhibit  0”  and  received  in  evidence.) 

By  Mr.  Horsky  : 

Q.  I  hand  you  another  bulletin,  Mr.  Levi,  also  from 

309  Mr.  Davidow,  dated  May  IS,  and  ask  you  whether  you 
received  that  bulletin? — ^A.  Yes. 

Q.  Could  you  explain  to  the  Court  the  purpose  of  that  one? — 
A.  This  bulletin  went  out  the  morning  that  the  Price  Regu¬ 
lation  went  into  effect,  and  the  purpose  was  to  inform  people 
in  our  store  when  questions  arose  that  we  were  complying  and 
how  to  handle  questions  that  arose  about  the  price  ceilings, 
to  contact  the  buyer. 

Q.  Would  you  read  that  bulletin,  Mr.  Levi? — A.  “The  Gen¬ 
eral  Maximum  Price  Regulation,  about  which  you  no  doubt 
already  know,  becomes  effective  today.” 

I  would  like  to  interrupt  to  say  that  this  was  to  all  associates 
of  the  store. 

521075—43 - 8 
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Q.  What  does  that  mean? — A.  That  means  every  person 
in  the  store  was  sent  a  bulletin. 

Q.  That  was  true  of  the  prior  exhibit,  too,  was  it  not? — A. 
I  am  not  sure.  I  wouldn’t  know  without  seeing  it. 

Q.  I  will  show  it  to  you  [handing  to  the  witness]. — A.  No. 
This  is  only  to  “All  Merchandise  Managers.  Buyers  and  Heads 
of  Service  Divisions.” 

310  Q.  Thank  you. — A.  This  says  “All  Associates.'’  “The 
General  .Maximum  Price  Regulation,  about  which  you 

no  doubt  already  know,  becomes  effective  today.  The  Hecht 
Co.,  is  conforming  wholeheartedly  with  the  OPA  Regulation 
on  Price  Control,  and  has  established  ‘Ceiling  Prices’,  based  on 
our  ]March  selling  prices,  in  compliance  with  this  regulation. 
Questions,  however,  are  bound  to  arise  in  reference  to  these 
‘Ceiling  Prices’  or  the  Regulation. 

‘'When  such  a  question  arises,  please  contact  the  buyer  in 
your  department  for  the  answer:  your  buyer  will  either  be 
able  to  give  you  the  correct  information  or  will  find  out  from 
the  i)roi')er  people  wh.atever  you  or  your  inquirer  desires  to 
know.  If  a  customer  asks  you  a  question  about  the  OPA 
regulations  or  the  ‘Ceiling  Prices’  and  your  buyer  is  not  avail¬ 
able  at  the  time,  you  should  call  our  Store  Price  Control  Admin¬ 
istrator.  Mr.  Robert  H.  Levi,  on  extension  ‘217,  or  his  associate. 
.Mr.  Louis  G.  Etelson,  on  extension  235.  Please  do  not  attempt 
to  answer  any  questions  or  complaints  in  connection  with  the 
General  ^Maximum  Price  Regulations  without  first  consulting 
your  Buyer  or  the  Office  of  the  Store  Price  Control  .Adminis¬ 
trator.’’ 

Mr.  Horsky.  I  offer  it  in  evidence  as  Defendant’s  Exhibit  P. 
(The  document  referred  to  was  marked  for  identification 
as  ‘‘Defendant’s  Exhibit  P”  and  received  in  evidence.) 

311  By  Mr.  Horsky  : 

Q.  Now.  Mr.  Levi,  that  brings  us  up  to  about  the  date 
the  regulation  became  effective.  Do  you  recall  the  issuance 
of  Price  Regulation  No.  153 — “Women's.  Girls’,  and  Chil¬ 
dren's  Outerwear  Garments”? — A.  Yes,  I  do. 

Q.  What  date  did  that  come  out.  referring  to  the  bulletin 
here  [indicating]  ’? — A.  Referring  to  this,  issued  May  23, 1942; 
Federal  Register  of  May  26,  1942. 

Q.  Do  you  recall  the  time  when  this  bulletin  was  issued? — 
A.  Yes.  I  do  recall. 

Q.  Do  you  recall  how  you  got  a  copy  of  it — whether  you  got 
it  from  the  Federal  Register  or  whether  you  got  it  from  the 
OP.A’? — A.  On  this  particular  bulletin.  I  believe  it  was  from 
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the  Federal  Register  or  the  American  Retail  Federation  from 
which  I  received  it. 

Q.  What  did  you  do  when  this  regulation  came  out  with 
respect  to  this  regulation? — A.  First  of  all.  this  regulation  was 
rather  complicated  and  I  tried  to  read  it  over  and  understand 
it  thoroughly.  I  spent  several  hours  of  one  day  on  it  and  was 
rather  confused.  I  did  not  understand  it. 

312  Q.  Did  you  have  a  meeting  on  it? — A.  I  am  not  posi¬ 
tive,  but  I  don’t  believe  we  did  have  any  meeting  be¬ 
cause  I  don't  think  I  understood  it  enough  to  have  a  meeting 
on  it. 

Q.  What  did  you  decide  to  do  with  respect  to  it,  if  you 
recairi’ — A.  Well,  it  seemed  to  me  that  it  was  foolish  to  call 
up  the  OPA  personally  and  try  to  get  an  answer  because  it 
was  so  involved  a  question,  so  I  spoke  to  Miss  Coles,  of  the 
American  Retail  Federation,  who  either  had  sent  someone 
down  there  or  who  had  called  up. 

Mr.  Austin.  Objection. 

The  Court.  Yes:  sustained. 

By  Mr.  Horsky: 

Q.  1  don't  think  you  had  better  testify  to  that.  Just  teli 
what  you  did  yourself  and  not  what  conversation  you  had  \\’ith 
Miss  Coles. 

Mr.  Gordon.  It  is  all  right  for  him  to  say  what  she  said. 

Mr.  Horsky.  It  is  proper  for  him  to  state  what  he  did  with 
respect  to  IMiss  Coles. 

The  Court.  He  can  tel  what  he  did  but  not  what  he  said 
in  the  conversation  he  had  with  somebody. 

Mr.  Austin.  Yes. 

The  Witness.  I  spoke  to  Miss  Coles  over  the  tele- 

313  phone  in  reference  to  this  order.  After  speaking  with 
her  I  felt  that  it  was  useless  for  me  to  do  any  further 

work  on  it. 

By  Mr.  Horsky: 

Q.  Refer  then  to  that  CCH  bulletin  and  read  the  next  line. — 
A.  The  reason  that  I  ceased  to  work  further  on  it  was  .simply 
that  it  was  in  such  confusion  in  my  own  mind  that  I  didn't  feel 
anybody  else  could  understand  it  either.  hTe  order  completely 
levised  June  9,  1942;  Federal  Register,  June  10,  1942, 

Q.  At  that  time,  were  you  still  in  the  work  in  the  Hecht 
Company  on  these  OPA  matters? — A.  Yes.  At  the  time  it 
came  out  in  revision? 

Q.  Yes. — A.  I  am  not  sure.  It  came  out  on  June  10. 

Q.  In  any  event,  did  you  work  on  it  in  its  revised  form? — 
A.  No;  I  did  not  do  any  work  on  it  in  its  revised  form. 
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Q.  Do  you  know  from  your  own  knowledge.  Mr.  Levi,  what 
happened  when  this  regulation  came  out  dealing  with  women’s 
and  girls’  outer  garments  with  respect  to  the  effect  upon  that 
particular  branch  of  the  retail  garment  trade? — A.  Yes.^  I 
happened  to  be  in  New  York  shortly  after  this  regulation 

314  came  out  and  before  the  revised  came  out.  During  that 

I  period  T  happened  to  be  in  sales  rooms  where  these  gar¬ 

ments  were  controlled  under  this  regulation.  They  could  not 
quote  prices  and  we  could  not  buy  at  that  point.  As  far  as  I 
can  remember,  everything  came  at  a  complete  standstill.  No¬ 
body  bought  and  nobody  sold  until  the  revised  order  came  out. 

Q.  Do  I  understand  you  correctly?  Perhaps  I  had  better 
ask  it  this  way:  What  was  the  effective  date  of  this  order 
when  it  first  came  out?  Would  you  read  paragraph  1380. 1  to 
the  Court? — A.  “New  lines  of  women’s,  girls’,  and  children’s 
outerwear  garments  subject  to  this  ^laximum  Price  Regula- 
tioil  No.  153.  as  amended,  (a)  This  Maximum  Price  Regu¬ 
lation  No.  153.  as  amended,  shall  apply,  and.  except  as  provided 
in  Section  1389 .4  the  General  Maximum  Price  Regulation  shall 
not  apply,  to  sales  of  any  new  line  of  any  women’s,  girls’,  and 
children’s  outerwear  garments  delivered  by  the  seller  on  and 
after  June  15, 1942.” 

Q.  Do  you  mean  to  tell  the  Court,  in  other  words,  that  it  was 
not  your  intention  to  ignore  the  regulation  but  that  you  could 
not  understand  it?  That  was  all? — A.  That  is  correct. 

Q.  It  wasn’t  yet  effective  when  you  came  to  the  con- 

315  elusion’? — A.  It  was  not  effective  and  we  could  not  get 
the  interpretation  as  to  how  to  operate  it.  so  I  just  had 

to  let  it  stand. 

Q.  And  it  was  revised  later  on? — A.  Yes. 

Q.  Completely? — A.  Completely  revised  on  June  9.  1942. 

Q.  During  this  period,  from  the  time  that  the  General  Maxi¬ 
mum  Price  Regulation  came  out  until  you  ceased  active  work 
as  the  Director  of  the  Price  Control  Office,  did  you  personally 
or  have  people  under  your  supervision  try  to  m^e  checks  of 
what  the  buyers  were  doing  with  respect  to  filling  out  these 
forms? — A.  Yes.  I  tried  personally  to  make  spot  checks. 

Q.  TVTiich  forms  in  particular  did  you  use? — A.  Particularly 
on  the  OPA-4. 

Q.  You  did  make  spot  checks? — A.  Yes. 

Q.  What  did  you  discover  on  those  spot  checks? — A.  The 
spot  check  was  very  inadequate.  There  w’as  just  not  enough 
time  to  do  any  spot  checking  that  amounted  to  anything  before 
more  regulations  w^ere  on  us,  so  I  only  spot  checked  very  few. 
The  few  I  did  spot  check  happened  to  be  perfectly  satisfactory. 
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316  Q.  Did  you  find  any  mistakes  at  all? — A.  I  think  I 
came  only  upon  one  debatable  point  which  was  proven 

to  be  correct  by  the  buyer. 

Q.  What  were  your  instructions  with  respect  to  debatable 
points? — A.  Debatable  points  w^ere  always  to  be  decided  on 
the  side  of  the  regulation.  If  there  was  any  question  involved, 
take  it  the  safe  way. 

Q.  Those  were  your  instructions  to  the  buyers? — A.  Those 
were  my  instructions  definitely. 

Q.  Was  that  your  own  method  of  decision? — A.  Yes. 

Q.  Were  you  instructed  by  the  executives  of  the  store  with 
respect  to  that  point?  Did  Mr.  Dulcan  give  you  any  instruc¬ 
tions? — A.  I  believe  Mr.  Dulcan  did,  and  I  know  Mr.  Davidow 
did. 

Q.  To  what  effect? — A.  To  the  effect  of  playing  safe  and 
don’t  take  any  chances;  keep  the  prices  within  the  regulation 
and  fall  to  the  safe  side  on  all  questionable  points. 

Q.  Now,  let  me  go  back  to  another  point,  Mr.  Levi.  Will 
you  refer  to  the  General  Maximum  Price  Regulation  again 
and  read  to  the  Court  the  part  that  deals  with  the  re- 

317  quirements  that  prices  be  posted  in  the  store? — A.  This 
is  Section  13  of  the  General  Maximum  Price  Regulation, 

page  8,  ‘‘Maximum  Prices  of  Cost-of-Living  Commodities: 
Statement,  Marking  or  Posting.  For  the  purposes  of  this  sec¬ 
tion,  a  cost-of-living  commodity  is  any  commodity  designated 
as  such  by  the  Price  Administrator.” 

Q.  Just  the  part  that  relates  to  posting.  We  have  had  that 
read  before.  I  want  to  be  sure  the  Court  recalls  the  specific 
instructions. — A.  “On  and  after  May  IS,  1942,  every  person 
offering  to  sell  a  cost-of-living  commodity  at  retail  shall  mark 
the  maximum  price  of  such  commodity  in  a  manner  plainly 
visible  to,  and  understandable  by,  the  purchasing  public.  The 
maximum  price  may  be  marked  on  the  commodity  itself  or 
on  the  shelf,  bin,  rack,  or  other  holder  or  container  upon  or 
in  which  the  commodity  is  kept,  or  it  may  be  posted  at  the 
place  in  the  business  establishment  where  the  commodity  is 
offered  for  sale.  The  maximum  price  shall  be  stated  as  fol¬ 
lows:  ‘Ceiling  Price  S . or  ‘Our  Ceiling  S . ’  Any 

person  choosing  to  post  by  price-lines  the  maximum  prices  of 
commodities  in  the  classifications  marked  by  asterisks  in  Ap¬ 
pendix  B.  shall  post  the  maximum  price  by  price-line  at  the 
place  in  the  business  establishment  where  the  commodities  in 
such  price-line  are  offered  for  sale,  and,  in  addition, 

318  shall  mark  the  selling  price  of  each  such  commodity  on 
the  commodity  itself.” 

Q.  Now,  do  you  recall.  Mr.  Levi,  any  discussion  about  that 
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requirement  prior  to  the  effective  date  of  the  General  Maxi¬ 
mum  Price  Regulation — that  is,  prior  to  May  18? — A.  Yes; 
I  do. 

Q.  Do  you  recall  going  to  a  meeting  at  the  OPA  at  which 
that  was  discussed? — A.  Yes. 

Q.  Will  you  tell  the  Court,  so  far  as  you  remember,  what 
happened  at  that  meeting? — A.  Yes.  I  think  the  meeting  was 
approximately  May  1  or  2,  which  was  this  Retail  Trade  Asso¬ 
ciation  meeting  held  by  the  OPA.  in  the  afternoon  session  of 
which  Mr.  Fainsod  spoke  in  relation  to  the  General  Maximum 
Price  Regulation.  I  was  attending  with - 

Q.  (Interposing.)  W’ould.you  identify  Mr.  Fainsod  for  the 
Court  so  far  as  you  can? — A.  Dr.  Fainsod — I  am  not  sure  (rf 
his  title — ^but  at  that  time  he  w’as  in  charge  of  the  retail  end 
of  the  General  Maximum  Price  Regulation. 

Mr.  Gordox.  For  the  OPA? 

The  Witness.  For  the  OPA. 

A.  (Continuing.)  That  meeting  I  attended  with  Dr.  Craig 
as  representative  for  the  American  Retail  Federation. 

319  In  the  afternoon  session  there  was  some  talk  about  the 
posting  of  prices  around  the  store. 

The  question  had  been  debated  between  various  department 
stores  as  to  whether  a  book  made  up  of  these  price  lists  that 
we  were  making,  posted  in  the  department,  conspicuously  dis¬ 
played  with  a  sign  above  it  saying.  ‘‘Our  Ceiling  Prices  Are 
Listed  in  This  Book,”  would  be  satisfactory  under  the  regular 
tions.  the  reason  being  that  under  the  regulations  it  says  that 
in  the  business  establishment  at  the  place  the  commodity  is 
offered  for  sale. 

That  question  had  been  debated  amongst  the  stores,  but  no 
definite  answer  had  come  out  of  our  debates  because  there 
was  no  official  opinion.  I  mentioned  to  Dr.  Craig  that  I  felt 
it  w’as  an  item  that  would  help  greatly  if  we  cleared  it  up.  so 
I  asked  the  question  whether  books  posted  in  the  departments 
would  be  allowed  as  proper  posting  with  the  signs.  Dr.  Fainsod 
answered  yes.  Immediately  thereupon  there  was  a  discussion 
between  Mr.  Wells,  Mr.  Coombs  and  Dr.  Fainsod. 

Q.  Will  you  identify  those  for  the  Court? — A.  Mr.  Coombs 
was  the  assistant  to  Dr.  Fainsod  at  that  time  and  Mr.  Wells 
was  the  lawyer  who  was  actively  engaged  in  the  work  on  the 
OP.A.  regulations  at  that  time. 

320  Q.  These  were  both  OPA  men? — ^A.  These  were  both 
I  OPA  men.  Frankly,  as  I  had  received  the  answer  to 

my  question,  the  question  was  dropped,  and,  although  there 
was  some  discussion,  the  answer  that  I  had  received  was  a  yes 
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from  Dr.  Fainsod  who  was  the  senior  member  of  the  three  and 
that  is  where  it  stood. 

Q.  What  did  you  do  on  the  basis  of  the  information  you 
received? — A.  On  the  basis  of  that  we  pushed  our  OPA  white 
sheet  form  No.  4  very  hard  in  order  that  we  could  make  all  our 
typings  at  one  time,  in  order  to  put  a  list  in  the  department  by 
books  by  May  18.  It  moved  up  our  deadline  actually  from 
June  1  for  that  listing  to  iMay  IS  in  order  to  do  it  by  book  form, 

Q.  Did  you  make  preparations  in  other  respects  than  the 

pushing  of  the  forms?  or  did  you - A.  (Interposing.)  At  the 

same  time - 

Q.  (Continuing.)  Take  care  of  other  details? — A.  We,  at 
the  same  time,  ordered  the  books  and  stickers  that  were  to  be 
placed  on  them  and  had  had  a  sample  made  up  of  a  stand 
which  would  set  on  a  table,  inclined,  with  a  sign  above  it  saying 
“Our  Ceiling  Prices”;  and,  as  I  remember,  when  I  left  the 
Hecht  Company,  that  stand  and  sign  was  still  in  the  office 
which  I  had  occupied. 

Q.  W’hat  transpired  subsequent  to  this  meeting  with 

321  the  OPA  people  that  required  you  to  change  your 
mind? — A.  Well,  the  next  we  heard  about  the  books — 

we  "went  ahead  with  the  books  and  so  did  various  other  stores — 
the  next  w’e  heard  was  that  there  had  been  a  discussion. 

Q.  Don’t  say  “we.’’ — A.  The  next  I  heard  or  read  was  that 
the  New  York  Office  of  the  OPA  had  reversed,  or  had  not  been 
willing  to  allow  books  to  be  used  for  the  posting  of  their  prices. 

Mr.  Austin.  Object.  It  is  entirely  irrelevant  and  absolutely 
immaterial. 

Mr.  Horsky.  I  think  it  is  not.  Your  Honor.  I  am  trying  to 
show  the  difficulties  the  store  had. 

The  Court.  It  may  stand  with  an  exception  noted. 

Mr.  Austin.  Note  an  exception. 

By  Mr.  Horsky  : 

Q.  What  did  you  do  after  you  found  this? — A.  The  change 
was  made  by  the  New  York  Regional  Office  as  far  as  their 
region  was  concerned.  However,  there  was  no  official  ruling 
out  of  the  central  office  of  the  OPA  and  I  don’t  believe  I  finally 
got  an  official  ruling  until  approximately  May  12.  At  that 
time  I  don’t  know  how  I  got  it.  but  I  know*  that  an  official  ruling 
was  handed  out  that  they  would  not  allow  books  to  be 
used  as  posting  for  the  various  commodities  under  the 

322  General  Maximum  Price  Regulation. 

Q.  What  did  you  do  then  wdth  respect  to  preparing 
for  this  posting? — A.  It  meant  a  complete  reversal  of  our  pro¬ 
cedure.  W'e  then  had  to  immediately  go  and  order  approxi- 


120 


mately  100  rubber  stamps  and  have  signs  ordered  in  order  to 
be  ready  by  May  IS.  We  worked  out  a  plan  and  worked  our  sign 
shop  late  hours  at  night.  We  got  in  an  extra  person  or  people 
to  work  in  the  sign  shop  to  keep  it  going.  We  rubber-stamped 
all  the  items  that  we  possibly  could.  Finally,  on  May  18,  we 
arrived  at  what  we  felt  was  a  representative  and  satisfactory 
display  of  ceiling  prices  throughout  the  store. 

Q.  You  say  that  you  believed  on  May  IS  there  was  an  ade¬ 
quate  posting  of  ceiling  prices? — A.  Yes;  I  felt  confident  that 
there  were  some  errors  in  those  postings  because  we  found 
them.  and.  as  we  found  them,  we  corrected  them. 

Q.  Did  you  have  occasion  to  see  whether  your  j)ostings  would 
compare  favorably  with  those  of  other  stores? 

Mr.  Austin.  Object. 

The  Court.  Sustained. 

Mr,  Horsky.  All  right. 

323  Q.  Do  you  recall,  Mr.  Levi,  whether  you  received  any 
communication  from  the  Office  of  Price  Administration 

with  respect  to  the  postings  which  you  had  made?  Let  me 
recall  to  you  the  name  of  Mr.  Hechtor  Lazo.  Shortly  after 
May  18th.  when  the  posting  requirement  became  effective. — 
A.  There  w’ere  several  called  by  Mr.  Lazo  to  me  previous  to 
Ma^  18th.  and  after  May  18th  another  call,  at  which  time  he 
requested  the  opportunity  of  sending  photographers  to  the 
store. 

Q.  Would  you  tell  the  Court  who  Mr.  Lazo  is.  or  was? — 
A.  I  am  not  sure  of  the  title,  but  I  believe  it  is  head  of  the  retail 
trades  division.  In  other  words,  I  believe  he  is  the  one  who  has 
to  disseminate  information  about  the  general  maximum  price 
regulations. 

Q.  He  is  an  OPA  official? — A.  Yes;  he  is  an  OPA  official. 

Q.  Will  you  state  again  what  Mr.  Lazo  requested  of  you? — 
A.  He  requested  that  he  send  photographers  to  the  store  to 
take  pictures  of  our  postings. 

Q.  Did  he  say  why  he  wanted  that? — A.  He  mentioned  over 
the  phone  that  he  understood  that  our  postings  were  nicely 
done. 

Q.  Did  the  photographers  actually  come,  as  far  as  you 
know? — A.  The  photographers  came,  and  I  personally  took 
them  around  the  store  to  have  the  pictures  taken. 

324  Q.  Do  you  recall  where  they  took  the  pictures? — 
A.  They  took  some  in  the  furniture  department,  they 

took  one  on  the  first  floor  directly  looking  at  the  toothpaste 
counter  to  show  our  ceiling  prices  on  toothpaste. 

Q.  What  department  is  that? — A.  That  is  the  toilette  goods 
department  on  the  first  floor.  Also  one  of  soaps,  I  believe. 
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Those  are  the  three  that  I  definitely  recollect,  because  I  re¬ 
member  being  in  those  locations. 

Q.  Do  you  know  what  happened  to  those  pictures  after  they 
were  taken?  Did  you  ever  see  them  again? — A.  I  personally 
have  not  seen  them  again, 

Q.  Who  is  Mr.  B.  Allan  Mays? — A.  He  was  a  member  of  the 
Hecht  Company  while  I  was  at  the  store — of  the  advertising 
department  of  the  Hecht  Company. 

Q.  Do  you  recall  whether  Mr.  Mays — let  me  re-phrase  the 
question.  Do  you  know  the  source  of  the  pictures  in  the  maxi¬ 
mum  price  regulation  bulletin  no.  2,  “What  Every  Retailer 
Should  know/’  on  pages  24  and  25  with  respect  to  the  posting 
of  ceiling  prices? — A.  It  is  my  understanding  that  B.  Allan 
Mays,  of  the  Hecht  Company - 

Mr.  Austin.  The  question  may  be  answered  yes  or  no.  I 
think  it  is  objectionable.  If  the  witness  will  limit  his 

325  answer  to  that.  I  will  withdraw  the  objection. 

By  Mr.  Horsky: 

Q.  Will  you  first  answer  the  question  yes  or  no?  Do  you 
know’  where  those  pictures  came  from,  where  some  of  them  or 
any  of  them? — A.  I  cannot  qualify  the  statement,  yes  or  no? 

Q.  Just  say  yes  or  no,  do  you  know.  Of  your  own  knowledge, 
do  you  know  the  place  that  these  pictures  came  from — any  of 
them  came  from? — A.  I  know  where  some  of  these  definitely 
came  from ;  I  am  not  sure - 

Q.  Not  all  of  them.  Let  me  ask  you  a  further  question. 
Will  you  state  which  ones  you  know  about?  Will  you  hold  it 
up  so  the  Court  can  see  it?  Or  have  you  an  extra  copy  of 
this? — A.  This  is  definitely  one  that  I  know  of. 

Q.  Identify  them  so  that  the  reporter  can  understand. — 
A.  This  is  definitely  the  one,  illustration  number  7,  that  I  know 
came  from - 

Q.  Don’t  say  where  it  came  from,  we  are  just  asking  you 
which  ones  you  know. — A.  I  know  definitely  number  7. 

Q.  Any  others? — A.  I  wouldn’t  w’ant  to  say. 

Q.  Where  did  illustration  No.  7  come  from? — A.  Illus- 

326  tration  No.  7  appears  to  be  the  price  tag  on  furniture. 

Q.  You  said  you  knew  how  it  came  to  be.  Will  you 
explain  where  it  came  from? — A.  This  is  a  sketch  made 
by  B.  Allan  Mays  of  the  price  check  of  furniture. 

Q.  In  the  Hecht  Company? — A.  In  the  Hecht  Company. 

Q.  Were  any  of  the  other  sketches  on  that  page  made  by 
Mr.  Mays,  do  you  know? — A.  It  is  my  understanding;  yes. 

Q.  Which  ones? — A.  I  wouldn’t  want  to  say  without  seeing 
the  original  sheets. 
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Q.  I  see. 

Mr.  Austin.  Do  you  have  a  department  number  562  in  the 
Hecht  Company? 

The  Witness.  No. 

Mr.  Austin.  I  object,  if  the  Court  please,  to  all  of  this  testi¬ 
mony  with  respect  to  illustration  No.  7,  because  it  purports 
to  be  of  department  562.  It  does  not  have  the  Hecht  store's 
name  on  it  and  it  identifies  itself  as  being  something  of  which 
there  is  none  in  the  Hecht  Company. 

Mr.  Horsky.  The  witness  did  not  state  that  this  was  a 
photograph  of  the  Hecht  Company  ticket.  He  said  it 

327  was  prepared  by  Mr.  Mays  from  the  Hecht  Company 
'  ticket,  and  obviously  would  use  a  fictitious  name  or  no 

name,  as  it  does  in  this  case. 

The  Court.  The  objection  is  good  if  what  you  say  is  true. 
Mr.  Horsky.  I  beg  your  pardon.  The  witness  stated,  Your 
Honor,  that  this  was  prepared  by  Mr.  Mays  and  was  copied 
from  a  Hecht  Company  ticket.  He  did  not  say  that  the  writing 
on  it  was  the  same  as  would  appear  on  any  Hecht  Company 
ticket,  actual  ticket,  but  it  was  a  form  of  the  Hecht  Company 
ticket  to  illustrate  that  that  would  be  a  proper  method  of 
posting  ceiling  prices. 

The  Court.  Objection  sustained. 

By  Mr.  Horsky  : 

Q.  Mr.  Levi,  when  did  you  actually  stop  working  on  the  OPA 
work  in  the  Hecht  Company,  as  you  remember — approxi¬ 
mately.  as  close  as  you  can? — A.  Approximately  between  the 
15th  and  20th  of  June. 

Q.  Why  did  you  stop  at  that  time? — A.  I  was  taken  ill  at 
that  time. 

Q.  Was  it  a  serious  illness? — A.  It  was  diagnosed  as  a  strep¬ 
tococcus  throat. 

Q.  You  were  in  bed? — A.  Yes. 

Q.  Thereafter  did  you  return  to  the  Hecht  Company? — 
A.  No;  I  did  not. 

328  Q.  And  when  did  you  received  your  Commission? — 
'  A.  The  Commission  was  dated  July  1st,  and  notice  was 

received  by  me  by  approximately  July  6th  or  7th. 

Q.  From  that  time  on.  you  have  been  in  the  Coast  Guard? — 
A.  From  that  time  on  I  took  my  oath  and  was  in  the  Coast 
Guard.  I  mav  add  the  oath  was  taken  approximately  July 
11th. 

Q.  Mr.  Levi,  during  the  time  that  you  were — let  me  ask  this 
question.  You  have  referred  several  times  to  a  price  control 
office.  Would  you  explain  when  that  came  into  existence  and 
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what  it  was? — A.  That  came  into  existence  before  the  general 
maximum  price  regulation.  In  order  to  study  these  regula¬ 
tions  and  study  the  Federal  register,  you  had  to  have  some 
privacy.  We  took  a  comer  of  the  Accounting  office,  built 
partitions  around  it,  so  that  a  person  could  have  some  privacy, 
and  I  did  my  studying  in  there,  just  to  get  me  away  from  the 
rest  of  the  office. 

Q.  What  was  your  title  at  that  time  in  the  store? — A.  Well, 
when  1  started  off  I  had  no  title,  but  as  the  thing  started  to 
grow,  it  was  Price  Control  Administrator. 

Q.  That  is  the  office  that  you  referred  to  as  the  price  control 
office? — A.  Yes. 

Q.  During  the  time  that  you  were  the  Price  Control  Ad¬ 
ministrator  in  the  Hecht  Company,  did  you  ever  receive 

329  any  complaints  from  anyone  in  the  Office  of  Price  Ad¬ 
ministration  with  respect  to  any  of  the  things  you  were 

doing,  or  not  doing  in  the  store? — A.  No;  I  received  no  com¬ 
plaints. 

Q.  That  is  all.  Your  Honor. 

The  Court.  I  think  we  will  take  a  five-minute  recess. 

(At  this  point  a  short  recess  was  held.) 

Mr.  Horsky.  Your  Honor,  I  have  one  further  question  I 
would  like  to  ask  the  witness. 

By  Mr.  Horsky. 

Q.  Mr.  Levi,  on  Thursday  Mr.  Kaplan  testified  with  respect 
to  department  47,  Miss  Rothenberg’s  department,  as  follows, 
page  S3 :  “Another  case — speaking  about  sales  above  the  proper 
price — she  stated  that  the  items  had  been  sold  in  March,  I 
think  it  was  Van  Raalte,  at  S1.35.  Subsequently,  the  price 
to  her  had  been  raised  and  in  April  she  was  selling  these  hose 
at  SI. 65,  Then  when  the  order  came  out  about  the  general 
maximum  price  regulations,  she  had  questioned  Mr.  Levi  who 
was  in  charge  at  that  time  as  to  how  she  should  price  that 
item,  and  Mr.  Levi  informed  her  that  she  should  price  it  at 
SI. 50,  sort  of  as  a  compromise.  Therefore,  she  kept  it  at  SI. 50.” 
Do  5’'ou  recall  ever  telling  Miss  Rothenberg  that  she  should 
compromise  that  item? — A.  I  see  no  reason  why  I  would  ever 
say  to  compromise  an  item. 

330  Mr.  Austin.  Object  to  the  answer. 

Mr.  Gordon.  Did  you  say  that - 

The  Witness.  No. 

The  Court.  One  at  a  time. 

Mr.  Austin.  I  object  to  the  answer,  if  the  Court  please, 
because  it  is  not  responsive  to  the  question. 
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The  Court.  The  last  answer  was  no,  that  he  had  not  said 
that  to  her. 

Mr.  Horsky.  That  is  all.  Your  Honor. 

Mr.  Gordon.  I  beg  your  pardon,  your  Honor. 

The  Court.  You  may  cross-examine. 

Mr.  Austin.  If  the  Court  please,  at  this  time  we  want  to, 
in  order  to  keep  the  record  straight,  note  again  our  objection 
to  I  the  testimony  of  and  questions  promulgated  to  Mr.  Levi 
since  our  original  motion  and  covering  all  his  testimony  and 
all  questions  propounded  to  him  since  that  motion,  and  fur¬ 
ther  that  our  cross-examination  of  Mr.  Levi  from  this  point 
on  is  made  for  the  purposes  of  the  record  due  to  the  fact  that 
the  Court  will  reserve  decision  on  our  motion  with  respect  to 
his  direct  examination. 

The  Court.  Your  motion  will  be  overruled  upon  the  grounds 
taken  when  we  consider  the  question  before  us,  and  you  are  at 
liberty  to  cross-examine  without  any  waiver  of  your  objection. 

Cross-examination,  By  Mr.  Austin  : 

I  Q.  Now  I  believe  you  stated,  did  you  not,  Mr.  Levi, 

331  that  you  checked  personally  the  General  Maximum 

Price  Regulation  when  it  came  out? — A-  That  is  correct. 

Q.  And  that  the  buyers  of  the  Hecht  Company  ordinarily 
had  very  few  records  to  keep? — A.  That  is  correct. 

Q.  That  their  primary  function  was  to  go  into  the  market 
and  buy  commodities  which  they  thought  the  consumer  would 
want  to  purchase? — ^A.  Correct. 

Mr.  Horsky.  Would  you  speak  a  little  more  loudly  so  I  can 
hear  you  answer? 

The  Witness.  Correct. 

By  Mr.  Austin  : 

Q.  It  is  a  fact,  is  it  not,  that  the  primary  responsibility  for 
compliance  on  the  part  of  the  various  departments  in  the 
Hecht  store  with  the  general  maximum  price  regulations  was 
placed  on  these  buyers? — A.  That  is  correct. 

Q.  Do  you  know,  Mr.  Levi,  whether  or  not  these  buyers  are 
paid  on  an  incentive  compensation  basis? — A.  Yes;  I  do. 

Q.  And,  as  a  matter  of  fact,  they  are  so  paid,  are  they 

332  not? — A.  That  is  correct. 

Q.  And  it  is  to  their  benefit,  is  it  not — to  their  per¬ 
sonal  benefit — for  their  department  to  make  money? 

Mr.  Gordon.  W’e  object  to  that.  It  seems  to  me  it  is  no 
more  relevant  to  show  that  it  is  to  the  buyers’  benefit  to  make 
money  than  it  is,  you  might  just  as  well  say,  for  the  OPA  coun¬ 
sel  to  win  this  case. 

The  Court.  You  may  answer. 
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The  Witness.  It  is  to  their  benefit  to  make  money  honestly. 

By  Mr.  Austin  : 

Q.  Now,  then,  this  compensation  which  they  make  is  in  the 
nature  of  a  straight  salary  plus  a  commission  or  bonus  on  the 
amount  or  the  excess  of  their  department's  net  profit  with 
respect  to  the  preceding  year,  is  it  not? — A.  I  believe  that  that 
is  correct. 

Q.  To  the  best  of  your  knowledge? — A.  That  is  my  belief. 

Q.  Now,  then,  you  instructed  the  buyers,  did  you  not,  with 
respect  to  the  store’s  OPA  form,  that  that  was  to  be  100  percent 
accurate? — A.  That  is  correct. 

Q.  And  you  sent  the  forms  to  the  merchandise  men,  did 
you  not? 

Mr.  Horsky.  Which  forms  are  you  referring  to? 

333  Mr.  Austin.  The  store’s  OPA  form. 

The  Witness.  The  white  forms? 

Mr.  Austin.  Yes. 

The  Witness.  Yes;  they  were  sent  to  the  merchandise 
manager. 

By  Mr.  Austin  : 

Q.  And  they  were  instructed  to  dispense  them  to  the  various 
buyers  under  them,  were  they  not? — A.  That  is  correct. 

Q.  And  the  responsibility  for  filling  those  out  was  in  the 
buyers,  was  it  not? — A.  Yes. 

Q.  And  the  buyers  filled  those  out,  did  they  not? — A.  Yes. 

Q.  And  through  the  merchandise  men  those  were  returned 
to  your  oflace? — A.  That  is  correct. 

Q.  Then  I  believe  you  testified  that  the  only  thing  your 
office  did  with  those,  or  your  associates,  was  to  copy  them  onto 
the  form,  the  original  of  which  you  filed  with  the  OPA. — A. 
Not  the  only — I  also  stated  that  we  attempted  to  spot-check 
but  that  the  spot-check  was  inadequate  and  small  due  to  the 
price - 

Q.  Just  a  minute. 

334  Mr.  Gordon.  Can’t  he  finish? 

The  Witness.  I  said  the  spot-check  was  small  and 
inadequate,  but  that  the  press  of  other  regulations  was  the 
cause  for  that  spot-check  not  being  carried  out. 

By  Mr.  Austin  : 

Q.  I  don't  believe  you  understood  my  question.  Clear  that 
up.  This  spot-check  did  not  take  place  until  after  those  forms 
had  been  returned  to  the  buyers,  did  it? — A.  You  mean  the 
typed  forms  that  were  returned  to  the  buyers? 
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Q.  That  is  right.  You  did  return  them  to  the  buyers,  did 
you  not? — A.  That  is  correct,  for  them  to  check. 

Q.  They  were  supposed  to  check? — A.  Typographical  errors, 
etc.  I  believe  the  spot-check  was  made  after  that  point. 

Q.  Yes? — A.  But  remember,  all  of  that  was  previous  to  the 
enforceable  date  of  the  regulation. 

Q.  You  say  all  of  this  was  previous  to  the  enforceable  date, 
all  previous  to  May  ISth? — A.  I  will  say  that — I  had  better 
correct  that.  I  can’t  be  sure  of  that  under  oath,  to  say  that 
that  is  true. 

Q.  What  would  you  say  about  it.  then,  was  it  or  wasn't 

335  it.  or  don’t  you  know? — A.  I  would  say  that  the  major 
portion  of  all  of  this  work  was  done  previous  to  the 

effective  date  of  the  regulations. 

Q.  Does  that  include  the  spot-check? — A.  That  includes  the 
spot-chcck  as  a  major  portion  of  the  work,  but  I  cannot  swear 
under  oath  that  it  was  done  before  the  dat^e  of  the  regulations. 

Q.  I  believe  you  stated  that  the  mark-ups  were — that  is, 
the  clerical  work — done  through  a  mark-up  form  that  you  have, 
carried  in  a  mark-up  book  for  each  department. — A.  The  mark¬ 
ups;  yes. 

Q.  Did  the  store  up  to  the  time  you  left  operate  with  a 
sold-goods  mark-up? — A.  I  don’t  quite  understand  the 
question. 

Q.  Strike  the  question,  please.  Did  the  store  not  have,  in 
addition  to  the  mark-up  form  you  spoke  about  a  sold-goods 
mark-up  form? — A.  I  still  don’t  understand. 

Q.  Do  you  know  what  a  sold-goods  mark-up  is? — A.  As 
you  are  expressing  it.  I  don’t  know. 

Q.  Then  I  believe  that  you  further  testified  that  Mr.  Weitz- 
burg  or  Mr.  Brown  had  to  okay  all  mark-ups. — A.  That  is 
correct.  There  was  a  date  in  there  that  that  order  came  out. 
There  was  a  certain  date  that  that  order  came  out. 

Q.  Yes;  I  think  that  appears  on  the  exhibit — May 

336  1st.  I  believe.  From  that  date  on  they  had  to  okay 
all  the  mark-ups. — A.  That  is  correct. 

Q.  Now.  then.  I  believe  you  further  stated  that  in  the  depart¬ 
ments.  with  the  exception  of  the  furniture  department,  the 
sales  check  would  not  identify  any  article. — A.  I  stated  some¬ 
thing  similar  to  that,  yes. 

Q.  And  the  style  number,  the  store’s  style  number  on  a  com¬ 
modity,  definitely  establishes  that  commodity,  does  it  not,  as 
to  identity? — A.  No.  At  least  as  I  understand  your  question, 
my  answ’er  is  no. 

"Q.  Each  commodity  has  a  style  number,  doesn’t  it?  Each 
item  has  a  style  number? — A.  In  a  store? 
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Q.  Yes. — A.  Not  that  I  know  of^  not  as  far  as  the  store  is 
concerned. 

Q.  It  does  not? — A.  Not  each  item  in  the  store,  no. 

Q.  A  large  majority  of  the  items  have  style  numbers,  do 
they  not? — A.  I  wouldn’t  even  say  that,  no. 

Q.  Will  you  tell  us  just  what  a  style  number  is?  You  know 
what  that  term  means,  do  you  not? — A.  The  style  number, 
as  I  understand  what  you  are  driving  at,  is  the  style 
337  number  placed  on  it  by  the  manufacturer,  and  it  is 
not - 

Q.  It  is  not  a  store  number? — A.  It  is  not  a  store  number. 

Q.  All  right,  then,  is  it  not  a  fact  that  most  of  the  articles 
sold  in  the  store  have  a  manufacturer's  style  number? — ^A. 
That  is  true. 

Q.  That  a  buj’er,  by  a  style  number,  can  very  definitely  de¬ 
scribe  any  particular  item? — A.  That  is  not  true. 

Q.  You  mean  to  say  that  if  he  is  given  the  style  number  of 
an  article  he  knows  generally — given  the  manufacturer,  he 
knows  basically  what  the  field  of  the  commodity  is — that  he 
would  be  able  to  identify  it  that  way'? — A.  I  don’t  believe  that 
applies  here.  The  commodity  is  handed  to  a  buyer  and  the 
buyer  is  told  to  identify  the  commodity  with  the  manufac¬ 
turer  and  by  style  number,  etc.  If  you  give  a  buyer  certain 
commodities  in  their  department  and  they  have  been  there  for  > 
quite  a  length  of  time,  I  don’t  believe  in  some  cases  the  buyer 
can  identify  that  particular  commodity  that  you  have  handed 
to  him  with  any  particular  manufacturer’s  style  number. 

Q.  I  didn’t  ask  you  that  question.  But  if  you  give  him  the 
style  number  of  that,  he  knows  just  what  that  is,  doesn’t  he? — 
A.  No. 

Q.  Then  what  does  the  style  number  mean,  Mr. 
33S  Levi? — A.  Style  number  means  something  to  the  manu¬ 

facturer,  and  if  we  get  the  style  number  and  the  name 
of  the  manufacturer,  we  would  be  able  to  tie  it  up  to  the  item  if 
you  remember  what  the  item  was. 

Q.  All  right:  shoes,  for  instance,  from  the  same  manufac¬ 
turer;  different  types  have  different  style  numbers,  don’t 
they — to  identify  the  difference  in  the  shoes  or  identify  it  as  a 
different  shoe  from  another  shoe  by  the  same  manufacturer? — 
A.  That  is  correct. 

Q.  And  without  seeing  the  commodity  itself,  but  seeing  it 
described  by  the  name  of  the  manufacturer  and  the  style  num¬ 
ber  and  the  price-,  the  buyer  ordinarily  dealing  in  those  com¬ 
modities  would  know  just  what  that  item  is,  would  he  not? — 
A.  Probably;  yes. 
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Q.  And  you  testified  he  is  about  the  only  person  that  is 
familiar  with  the  commodities  which  are  sold  in  his  depart¬ 
ment.  is  he  not? — A.  He  and  his  assistant. 

Q.  Now’,  then,  referring  to  page  29  of  bulletin  No.  2  with 
respect  to  the  General  Maximum  Price  Regulation,  Mr. 
Levi - A.  No;  this  is  the  wrong  one. 

Mr.  Horsky.  That  is  bulletin  No.  2. 

'The  Witness.  You  said  ‘‘bulletin  No.  2." 

By  Mr.  Austin  ; 

339  Q.  Oh.  pardon  me;  yes;  bulletin  number  2.  page  29. 
In  the  second  column  it  provides  there,  docs  it  not,  for 

the  style  number  of  the  commodity? — A.  Yes. 

Q.  When  you  made  up  your  OPA  form  No.  4.  which  you 
testified  was  before — cross  that.  When  you  made  up  your 
store's  OPA  form  No.  4.  had  you  seen  this  bulletin  No,  2? — 
A.  No.^ 

Q.  Now,  then,  Mr.  Levi,  there  was  no  question  in  your  mind 
at  the  time  you  made  up  your  OPA  No.  4  but  that  the  style 
number  should  be  listed  in  filling  out  these  white  sheets,  was 
there? — A.  The  best  and  easiest  way  to  identify  an  article  in  a 
retail  store  is  according  to  a  manufacturer's  name,  style  num¬ 
ber,  etc.,  where  it  can  be  got. 

Q.  That  is  right.  But  now  I  notice  you  have  that  included 
in  your  form  No.  4.  and  I  repeat  the  question — there  wasn’t 
any  doubt  in  your  mind  that  that  ought  to  be  here,  and  that 
that  is  a  part  of  the  description  which  ought  to  be  filled  in, 
was  there'? — A,  At  the  time  in  making  it  up  I  felt  that  that  was 
the  type  of  description  which  would  be  adequate.  However,  I 
felt  that  if  the  manufacturer’s  name  and  style  number  w’ere 
not  possible  to  be  gotten,  that  a  complete  and  thorough  de¬ 
scription  would  be  absolutely  necessary  and  that  if  we 

340  had  both,  we  would  have  done  even  a  better  job. 

Q.  Now,  then,  later  on  you  did  see  the  bulletin  No.  2, 
did  you  not'? — A.  That  is  correct. 

Q.  And.  as  a  matter  of  fact,  that  confirmed  your  opinion 
with  respect  to  what  was  necessary  on  your  OPA  form  No.  4, 
did  it  not'? — A.  Practically;  yes. 

Q.  And.  as  a  matter  of  fact,  these  buyers  were  supposed  to 
fill  in  the  style  numbers  of  these  various  commodities,  were  they 
not.  in  filling  out  your  form  No.  4'? — A.  If  they  knew  them. 

Q.  Even  if  they  did  not  know  them,  it  would  not  be  very 
difi5cult  to  get  them,  would  it? — A.  Yes;  it  would  be  quite 
difficult. 

Q.  Wouldn’t  they  appear  on  the  confirmations? — A.  But 
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there  would  be  no  way  to  match  the  confirmation  against  the 
actual  item  on  the  floor. 

Q.  I  thought  you  just  said  that  the  buyer  was  the  man  who 
could  identify  his  own  merchandise? — A.  If  there  would  be 
anyone,  he  would  be  the  man. 

Q.  You  mean  to  say  that  he  could  not  identify  it? — A.  In 
certain  locations  and  certain  departments  where  the  merchan¬ 
dise  has  been  on  the  floor  for  many,  many  months,  there  is 
no  manufacturer's  label,  1  would  be  willing  to  say  that 

341  there  are  times  when  a  buyer  cannot  identify  merchan¬ 
dise  on  the  floor  with  a  confirmation.  I  won’t  say  that 

it  is  a  general  rule.  It  is  not  a  general  rule. 

Q.  But  it  is  possible  for  him  to  make  that  error,  and  not 
be  able  to  identify? — A.  It  is  possible. 

Q.  And  then  it  would  be  possible,  would  it  not,  for  Mr.  Rose 
and  Mr.  Jordan,  the  buyer  and  assistant  buyer  of  department 
26.  to  make  a  mistake  in  identifying  for  Mr.  Kaplan  various 
commodities  that  were  on  the  base  i)eriod  statement  without 
an  identifying  style  number,  would  it  not? — A.  I  am  sorry, 
I  am  not  versed  with  that  end  of  this  case  at  all. 

Q.  I  don’t  think  you  need  to  be  versed  with  any  particular 
end  of  the  case. 

Mr.  Gordon.  The  witness  does  not  know  what  Mr.  Kaplan 
testified. 

The  Witness.  I  have  not  heard  any  of  the  previous  case; 
I  don’t  know  anything  about  the  investigation,  and  I  do  not 
feel  under  oath  I  would  be  able  to  answer  anything  like  that. 
Mr.  Austin.  All  right;  withdraw  the  question,  please. 

By  Mr.  Austin: 

Q.  Mr.  Kaplan  testified.  Mr.  Levi,  that  he  went  through 
dejiartment  26  with  Mr.  Rose  and  Mr.  Gordan  and  asked 

342  them  to  identify  certain  commodities  which  appeared 
on  the  floor  for  sale  with  certain  others  that  were  on 

the  base  period  statement,  the  base  period  statement  not  con¬ 
taining  style  numbers,  and  they  were  unable  to  do  so.  You 
can  understand  why  they  couldn’t  do  that,  can’t  you’? — A.  No. 
I  don’t  understand  the  whole  procedure  on  it.  I  am  sorr>'. 
but  there  are  too  many  things  that  have  happened  between  the 
time  that  the  base  period  lists  were  made  up  and  the  time  that 
Mr.  Kaplan  was  on  the  floor.  I  think  that  question  could  be 
asked  of  someone  else  who  could  give  a  more  intelligent  answer 
to  it. 

Q.  All  right ;  referring  now  to  defendant’s  exhibit  A-1,  which 
purports  to  be  a  memorandum,  bulletin  to  all  buyers  and  mer- 
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chandise  managers  from  Mr.  Weitzburg;  Mr.  Levi,  did  you 
prepare  that? — A.  I  believe  I  stated  previously  that  I  helped 
in  the  preparation.  I  was  aware  that  we  ^yere  preparing  it.  and 
I  not  positive  whether  I  prepared  it  with  Mr.  Weitzburg  or 
prepared  it  for  him. 

Q.  Would  your  opinion  be  that  it  was  your  combined  ef¬ 
forts? — I  believe  that  it  was. 

Q.  Now.  then,  referring  to  the  store's  OPA  bulletin  No.  4. 
which  I  believe  you  testified — the  Company  form  No.  4.  which 

'  is  bulletin  to  managers,  buyers,  and  assistant  buyers. 

343  an(i  is  from  0.  C.  Weitzburg.  do  you  recall  whether  you 
had  anything  to  do  with  that? — A.  May  I  see  the  bulle¬ 
tin.  please?  Yes. 

Q.  Did  you  actually  write  this  bulletin,  or  did  Mr.  Weitz¬ 
burg -  A.  The  answer  is  about  the  same  as  the  other.  I 

believe  that  I  constructed  a  great  portion  of  it.  some  of  it  in 
collaboration  with  Mr.  Weitzburg. 

Q.  At  least  you  gave  him  the  facts  on  which  the  bulletin 
is  based? — A.  Yes. 

Q.  And  it  includes  your  interpretations  of  the  requirements 
of  the  “General  Max”  on  this  particular  matter? — A.  My  in¬ 
terpretations.  yes. 

Q.  Yes.  Now  then,  with  reference  to  Maximum  Price  Regu¬ 
lation  142.  Mr.  Levi — strike  that  last:  Department  26  was 
affected  by  that  Regulation,  was  it  not'? — A.  I  would  like  to 
have  the  name  of  that  department. 

Q.  26.  students'  clothes. — A.  ]\.[ay  I  see  the’  regulation, 
please? 

Mr.  Horsky.  Which  one  do  you  want? 

The  Witness.  Summer  seasonal.  1942.  I  would  believe  that 
they  were  affected  by  this  regulation. 

By  Mr.  Austin: 

344  Q.  Now.  then,  do  you  know,  Mr.  Levi,  whether  or  not 
'  it  is  possible  to  price  commodities  under  that  Regulation 

in  accordance  with  “General  Max”? — A.  I  would  like  to  have 
a  copy  of  the  Regulation.  I  have  a  list  of  summer  seasonal 
commodities:  the  Regulation  must  be  the  next  exhibit. 

Q.  I  will  strike  that  question  and  ask  you  the  following, 
Mr.  Levi. — A.  Yes. 

Q.  Referring  to  Exhibit  I  of  the  defendant;  it  purports  to  be 
ai  bulletin  to  the  merchandise  managers  and  buyers:  am  I 
correct  in  assuming  that  that  bulletin  came  from  your  office'? — 
A.  That  is  correct. 

Q.  And  the  second  paragraph  is  your  idea  of  the  provisions 
of  Maximum  Price  Regulation  142'? — A.  It  is  a  very  condensed 
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version  of  something  that  they  had  in  printed  form  in  the 
complete  General  Maximum  Price  Regulations. 

Q.  Yes;  do  you  know  whether  Mr.  Rose  followed  142  or 
followed  “General  Max*'  or  both  in  determining  his  prices*.’ — 
A.  It  is  too  far  back;  I  wouldn*t  know. 

345  Q.  Mr.  Levi,  in  this  spot  check  of  the  departments 
that  you  speak  of,  do  you  know  in  what  departments 
that  spot-check  was  made*? — A.  No;  I  don’t  remember  exactly. 

Q.  Now  then,  you  ceased  your  employment  with  the  Hecht 
Company  on  or  about  July  1*?— A.  No;  I  should  think  about 
June  15  or  20.  approximately. 

Q.  That  is  when  you  became  ill  and  you  didn’t  return  there 
after  that*? — A.  That  is  correct. 

Q.  And  you  have  been  in  Baltimore  since  that  time? — A. 
No;  I  spent  several  weeks  in  iMaine  directly  after  my  illness 
and  then  returned  to  active  duty  in  Baltimore. 

Q.  But  you  have  had  no  connection  with  the  price  control 
office  of  the  Hecht  Company  since  on  or  about  20th  of  June*.’ — 
A.  Except  previous  to  this  case  coming  up. 

Q.  That  was  not  as  an  employee*? — A.  No. 

Q.  But  as  a  witness  in  this  case*? — A.  That  is  correct. 
34G  Q.  Prior  to  October  1. 1942.  how  long  had  it  been  since 
you  had  been  in  the  Hecht  Company.  Washington 
store*.’ — A.  Prior  to  October  1? 

Q.  Yes. — A.  Well,  since  I  was  in  Baltimore  I  was  in  the 
Hecht  store  one  Thursday  night,  and  1  believe  it  was  some¬ 
where  around  in  August  or  September.  I  am  not  sure  of 
those  dates  at  all. 

Q.  You  don’t  know  when  it  was*? — A.  No;  I  don’t. 

Q.  You  have  no  personal  knowledge  of  what  has  been  done 
in  the  Hecht  Company  since  you  left  with  respect  to  com¬ 
pliance  with  the  General  Maximum  Price  Regulations’’ — \. 
No. 

Q.  That  is  all,  I  believe. 

Redirect  examination  by  Mr.  Horsky: 

Q.  Just  one  more  question  to  clear  up  this  matter  of  style 
numbers.  Is  it  possible  that  would  be  items  which  are  exactly 
the  same  which  would  have  different  style  numbers’? — A.  Well, 
it  depends  upon  what  you  consider  exactly  the  same.  If  they 
arc  made  the  same,  same  style,  but  a  different  color,  and 
347  that  you  call  not  exactly  the  same.  Then  identical 
items,  or  exactly  the  same  items,  could  have  different 
style  numbers. 

Q.  Is  it  not  possible,  too.  that  a  manufacturer  might  sell  an 
item  which  was,,  in  all  respects,  identical  and  give  it  two  dif- 
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ferent  style  numbers? — A,  It  could  be  possible  if  in  the  change 
of  a  year  an  item  was  sold  in  ’39  for  item  such-and-such  and 
then  again  in  '40  as  a  new  item,  putting  it  in  a  new  line.  In 
that  way  he  could  have  an  identical  item  with  two  separate 
lot  numbers. 

Q.  Is  it  not  ijossible  also,  Mr.  Levi,  that  items  which  have 
the  same  style  numbers  can  be  different? — A.  Well,  again,  it 
is  a  fine  pomt  on  the  color,  where  a  trimming  or  that  type  of 
thihg.  In  other  words,  it  could  be  exactly  the  same  garment 
with  a  different  pin  here  [indicating],  in  reference  to  a  lady’s 
dress,  and  that  may  change  the  style  number,  but  that  is  due 
to  peculiarities  of  the  different  manufacturer  and  how  he  wishes 
to  arrange  it. 

Q.  But  there  might  be  items  which  would  be  different  and 
still  have  the  same  style  number,  maybe  have  a  different  pin 
or  different  button,  or  something  of  that  sort? — A.  Yes,  sir; 
that  is  possible ;  and  also  possible  that  identical  item  in  different 
color  carry  entirely  different  style  number. 

Q.  That  is  all. 

348  Your  Honor,  this  witness  would  like  to  be  excused 
because  he  is  on  active  duty  in  Baltimore. 

The  Court.  Any  of  you  have  any  objection? 

Mr.  Austin.  I  think  not. 

(Witness  excused.) 

L.  G.  Etelson,  a  witness  called  by  and  on  behalf  of  the 
defendant,  having  been  previously  sworn,  was  examined  and 
testified  as  follows: 

Direct  examination  by  Mr.  Horsky  : 

Q.  You  are  the  same  Mr.  Etelson  who  has  already  testified 
in  this  case  as  witness  for  the  plaintiff? — A.  Yes,  sir. 

Q.  What  is  your  present  position  with  the  Hecht  Com¬ 
pany? — A.  I  am  in  charge  of  the  price  control  division. 

Q.  When  you  say  “the  price  control  division,”  you  refer  to 
the  same  thing  Mr.  Levi  calls  the  price  control  oflace? — A. 
Yes,  sir. 

Q.  Is  your  title  price  control  administrator? — A.  Director  of 
the  price  control  office. 

349  Q.  Before  you  came  to  work  for  the  Hecht  Company, 
where  had  you  worked.  Mr.  Etelson? — A.  Prior  to  my 

connection  with  the  Hecht  Company  I  was  with  the  J.  A. 
Wundt  organization  in  New  York. 

Q.  What  kind  of  organization? — A.  Direct  mails  service; 
advertising. 

().  When  you  first  came  to  the  Hecht  Company  what  was 
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your  position? — A.  I  was  in  charge  of  the  addressograph  de¬ 
partment.  which  was.  at  that  time,  connected  with  the  adver¬ 
tising  department. 

Q.  Will  you  explain  that  department? — A.  That  was  the 
department  that  took  care  of  the  mailing  lists  for  the  store, 
the  charge  account  lists,  etc. 

Q.  For  ailvertising  and  credit  and  things  of  that  sort? — A. 
Yes.  sir. 

Q.  When  was  it  that  you  came  to  the  Hecht  Company? — 
A.  To  the  best  of  my  recollection.  I  think,  it  was  back  in  1929. 

Q.  What  was  your  position  following  that  position  you  have 
just  described? — A.  I  was  assistant  direct  mails  advertising 
manager. 

350  Q.  And  then  what? — A.  And  then  direct  mails  ad¬ 
vertising  manager. 

Q.  You  recall  about  when  you  had  that  position? — A.  I 
would  say  along  in  *31  or  ’32.  probably. 

Q.  After  that  what  position  did  you  hold*? — A.  .As  I  recall. 
T  had  charge  of  the  comparison  shopping  division  and  also 
the  internal  promotional  division.  I  don’t  know  which  one 
came  first,  but  I  had  both  of  them. 

Q.  Will  you  explain  to  the  Court  briefly  what  internal  store 
promotional  division  was'i’ — A.  The  internal  promotional  divi¬ 
sion  was  the  division  charged  with  taking  care  of  a  promoting 
of  a  sale  of  merchandise  without  relation  to  newspaper  adver¬ 
tising;  that  is,  training  employees  to  sell  additional  merchan¬ 
dise.  or  suggest  additional  merchandise  to  the  customers,  sales 
promoting  by  posters  throughout  the  store,  or  by  leaflets  in 
j)ackages.  or  by  order  taking  by  employees,  and  so  forth. 

Q.  Was  it  confined  to  any  particular  department? — A.  No: 
store-wide. 

Q.  And  your  contact  in  that  particular  division  would  be  a 
contact  with  all  departments  of  the  store*? — A.  Yes,  sir. 

Q.  You  say  you  were  also  at  this  time,  or  about  this 
time,  in  charge  of  the  comparison  shopping  division. 

351  Would  you  explain  to  the  Court  what  that  is  and  does*? — 
A.  That  is  a  division  of  a  staff  of  professional  shoppers, 

mainly  women,  whose  job  it  is  to  take  the  viewpoint  of  a  cus¬ 
tomer  in  checking  our  owm  store  and  checking  our  advertising 
and  in  checking  competitive  stores.  Every  advertisement  be¬ 
fore  it  is  released  to  the  newspapers  must  be  approved  by  a 
shopper  who  checks  it  to  make  sure  it  complies  with  the  Federal 
Trade  Commission  and  Better  Business  Bureau  Regulation. 

Q.  Will  you  explain  w’hat  those  regulations  might  be  that 
she  would  look  for? — A.  The  Federal  Trade  Commission  re¬ 
lates  to  such  as  regards  to  stating  wool  content  or  rayon  in. 
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advertisement ;  and  Better  Business  Bureau  Regulations,  such 
as  stating  the  value  of  a  piece  of  merchandise  or  making  certain 
that  we  have  the  merchandise  exactly  as  it  is  described  in  the 
advertisement;  the  color  is  right  or  quantity  is  sufficient  to 
justify  advertising;  and  a  customer  response. 

Q.  Was  that  confined  to  any  single  department,  or  was  that, 
likewise,  store- wide? — A.  Store-wide. 

Q.  Would  you  say  that  each  of  these  positions  gave 
vou  contact  with  the  entire  store? — A.  Yes.  sir;  verv  defi- 
nitely. 

3o2  Q.  About  how  many  persons  did  you  have  under  you 
as  director  of  internal  store  promotion? — A.  Well,  as  a 
staff,  it  would  i)robably  go  up  to  five ;  but  also  I  had  under  me 
the  various  store  managers  in  the  store,  and  the  service  heads; 
and  the  salespeople,  too.  when  we  were  working  on  some 
particular  event. 

Q.  In  the  comparison  shopping  division  yon  say  you  had? — 
A,  It  would  range  from  five  to  as  high  as  ten  people  at  one 
time. 

Q.  Who  would  be  shoppers? — A.  Yes;  sir. 

Q.  Do  you  recall  the  visit  to  the  store  by  Mr.  Coomb  and 
Mr.  Brill? — A.  Yes.  sir. 

Q.  How  did  you  first  learn  they  were  in  the  store? — A.  I  was 
called  in  to  Mr.  Dulcan’s  office. 

Q,  Were  they  there  then? — A,  Mr.  Dulcan.  Mr.  Daridow, 
Mr.  Coombs,  and  Mr.  Brill  were  there. 

Q.  What  did  Mr.  Dalgan  tell  you  with  respect  to  these 
gentlemen? — A.  Dr.  Dalgan  told  me  that  these  gentlemen 
were  from  OPA  and  they  wanted  some  information  and 
353  some  help  on  an  analysis  for  methods  of  posting  ceiling 
prices  and  wanted  to  get  our  viewpoints,  and  would  also 
want  to  go  around  the  store  and  talk  to  the  buyers,  and  see 
how  we  housed  the  merchandise,  and  how  we  display  it,  and 
how  we  put  up  our  signs,  and  so  forth. 

Q.  Did  he  give  you  any  instructions  with  respect  to  helping 
them? — .A.  He  asked  me  to  see  to  it  that  they  got  through  the 
store  and  saw  what  they  wanted  to  see  and  talk  to  the  people. 

Q.  \Miat  did  you  do  to  carry  out  those  instructions? — A.  I 
went  with  them  from  Mr.  Dulcaivs  office  to  my  own,  and  I 
spent  a  few  minutes — i^robably  a  half  hour;  I  don’t  recall 
exactly  how  much  time — discu.ssing,  generally,  the  problem 
with  them,  and  I  had  to  excuse  myself  because  I  was  on  jury 
duty  at  the  time,  and  I  turned  them  over  to  Miss  Herrow,  who 
was  my  assistant,  and  gave  her  the  instructions  to  see  to  it  that 
they  go  through  the  store  and  get  all  the  information  and  facts 
they  wanted. 


135 


Q.  Did  you  see  them  again  after  that? — A.  Yes;  I  saw  Mr. 
Coombs  and  Mr.  Brill  that  evening  when  I  returned  back  to 
the  store,  and  I  saw  Mr.  Brill  again  the  next  day. 

354  Q.  Did  they  make  any  comment  to  you  about  what 
they  found  out? — A.  They  said  we  had  been  very  help¬ 
ful  and  they  had  learned  a  great  deal  and  they  appreciated  the 
cooperation. 

Q.  Could  you  remember  about  what  day;  could  you  place  it 
approximately? — A.  I  think  it  was  sometime  about  the  mid¬ 
dle  of  April. 

Q.  It  was  before  the  General  IMaximum  Price  Regulation? — 
A.  Oh.  yes. 

Q.  Do  you  recall  the  merchandise  clinic  meeting  at  which 
Mr.  Saul  Nelson  spoke? — A.  Yes;  I  do. 

Q.  Do  you  know  of  your  own  knowledge  how  Mr.  Saul  Nelson 
happen  to  be  chosen  to  be  the  speaker? — Yes. 

Q.  Will  you  explain  that  to  the  Court? — A.  Mr.  Brill  and 
Mr.  Coombs  were  in  the  store,  and  I  told  Mr.  Brill  that  I 
thought  that  the  General  Maximum  Price  Regulation  would 
be  quite  important  and  that  I  would  be  responsible  for  the 
program  at  the  next  merchandise  clinic,  that  I  thought  it  would 
be  very  good  if  we  could  get  a  speaker  who  could  tell  us 

355  something  about  what  was  coming  and.  perhaps,  give 
us  the  background  and  wanted  to  know  if  he  would  sug¬ 
gest  someone  from  OPA  that  would  give  us  that  information. 
He  suggested  Mr.  Saul  Nelson  from  the  Bureau  of  Labor  Sta¬ 
tistics,  who  was  familiar  with  it.  and  who  would  and  could 
do  it.  He  said  he  would  talk  to  Mr.  Nelson,  and  I  said  I  would 
call  him.  I  called  Mr.  Nelson  and  arranged  for  him  to  attend 
that  merchandise  clinic  meeting. 

Q.  From  that  time  on — that  is.  from  about  the  middle  of 
April,  when  you  had  this  conversation  with  Mr.  Combs  and 
Mr.  Brill — did  you  have  anything  further  to  do  with  the  regu¬ 
lations  of  the  OPA  until  after  the  General  Maximum  Price 
Regulation  had  been  issued,  or  were  you  back  on  your  previous 
duties? — A.  I  was  back  in  previous  duties. 

Q.  You  were  not  Mr.  Levi's  a.ssistant  at  tliat  time? — A. 
No,  sir. 

Q.  When  did  you  again  begin  to  work  on  these  regulations — 
A.  I  believe  some  time  in  ^lay,  about  the  middle  of  May, 
Mr.  Dulcan  called  me  into  his  office  and  told  me  he  expected 
Mr.  Levi  to  leave  within  a  few  weeks  and  that  he  would  like 
for  me  to  take  over  his  work,  and  until  he  left  to  sort  of  under¬ 
study  him  and  become  familiar  with  what  he  was  doing,  and 
the  regulations,  and  so  forth. 
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356  Q.  This  before  the  General  Maximum  Price  Regula¬ 
tion  came  out? — A.  No. 

Q.  I  mean  before  it  became  effective? — A.  I  don’t  know 
whether  it  was  just  before  or  after;  I  am  not  certain  of  the 
date. 

Q.  Mr.  Levi  stated  that  he  left  the  store  about  the  20th  of 
June.  Is  that  your  recollection? — A.  Yes.  sir. 

Q.  From  the  middle  of  May  until  about  the  20th  of  June 
you  did  what  you  just  described? — A.  I  spent  part  of  my  time 
with  him  and  in  his  office  following  the  general  routine,  be¬ 
coming  familiar  with  the  various  duties  that  he  had. 

Q.  When  you  say  “part  of  the  time.”  will  you  try  to  be  more 
specific  as  to  how  much  of  your  time? — A.  I  would  say  close 
to  50%  of  my  time. 

Q.  You  were  also,  during  this  period,  the  head  of  the  other 
two  departments  you  mentioned? — A.  Yes.  sir;  and  at  the 
same  time  I  was  training  someone  to  take  over  the  work  of  the 
comparison  shopping  division. 

Q.  Does  that  have  a  new  head  now? — A.  Yes.  sir. 

357  Q.  Do  you  remember  what  your  fijst  task  was  with 
respect  to  the  regulations  of  the  Office  of  Price  Admin¬ 
istration.  What  was  your  first  task  when  you  became  the  price 
control  administrator,  do  you  recall? — A.  Well.  I  remember 
that  so  far  as  regulations  are  concerned.  I  think  the  first  regu¬ 
lation  I  worked  on  was  the  153,  women’s,  girls’,  and  children’s 
outerwear.  In  addition,  of  course,  we  had  to  see  to  it  that  all 
these  lists  were  filed  with  the  War  Price  and  Rationing  Board 
on  the  base  list. 

Q.  Those  lists  were  not  filed  when  you  came  in  and  became 
price  control  administrator? — A.  No,  sir. 

Q.  That  is,  you  succeeded  Mr.  Levi  during  the  course  of  the 
preparation  of  these  lists? — A.  That  is  right. 

Q.  Did  you  work  on  this  original  regulation  #153  that  Mr. 
Levi  mentioned? — A.  To  the  best  of  my  recollection,  I  worked 
with  him.  or  alongside  of  him.  He  really  worked  on  the 
original. 

Q.  You  worked,  however,  on  the  revised,  the  one  completely 
revised  on  June  9,  if  I  remember  the  date  correctly? — A.  Along 
about  that. 

Q.  I  show  you.  Mr.  Etelson,  a  memorandum  dated  June 
15,  addressed  to  all  buyers  coming  under  price  regula- 

358  tion  #153,  and  ask  you  if  you  prepared  that  regula¬ 
tion? — A.  No;  Mr.  Levi  prepared  it.  but  I  was  along¬ 
side  of  him. 

Q.  You  helped  prepare  it? — A.  Yes. 

Q.  What  does  it  purport  to  be? — A.  It  is  a  brief  of  the  regu- 
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lation,  and  an  explanation  to  the  buyers  and  merchandise  man¬ 
agers  of  how  the  regulation  operates. 

Q.  This  was  before  it  was  completely  revised? — A.  I  think 
so. 

Q.  You  will  notice  it  is  dated  June  15? — A.  I  know  there 
were  changes  made  after  that,  because  I  had  to  issue  an  up- 
to-date  bulletin  on  this. 

Q.  If  the  date  in  the  circular  is  correct,  the  revision  occurred 
on  the  9th,  and  this  would  refer  to  the  first  revision,  would 
it  not? — A.  Probably  would;  yes,  this  is  the  one  issued  after  it 
was  revised. 

Q.  Would  you  read,  Mr.  Etelson,  the  explanation  in  this 
memorandum  concerning  the  method  of  pricing  which  was  to 
be  adopted  under  this  regulation  as  it  was  revised? 

Mr.  James.  I  object  to  that.  If  you  will  offer  it  in  evidence, 
I  will  object  in  evidence  and  make  a  point  about  it. 

359  Mr.  Horsky.  I  will  offer  it  in  evidence. 

Mr.  James.  I  object  to  it  being  offered  in  evidence. 
May  it  please  Your  Honor.  I  don’t  want  to  renew  the  argu¬ 
ment;  first,  on  the  same  ground  as  the  one  this  morning.  I 
take  it  that  the  general  objection  runs  through  the  whole  line 
of  testimony? 

The  Court.  Yes. 

Mr,  James.  The  second  ground  is  that  so  far  as  appears  and 
I  believe  so  far  as  the  fact,  this  Regulation  does  not  concern 
any  of  the  departments  that  were  involved  in  the  violations 
which  the  plaintiff  charges  here,  and  for  that  additional  reason 
is  irrelevant. 

Mr.  Horsky.  Your  Honor,  this  is  offered  for  the  purpose  of 
showing  the  work  which  the  price  control  office  was  doing  dur¬ 
ing  the  period  when  these  lists  were  being  prepared  under  the 
General  Maximum  Price  Regulation,  and  it  is  also  offered  to 
show  in  explanation  and  to  give  the  complete  picture  of  the 
work  of  the  price  control  office  during  the  period  which  is  cov¬ 
ered  by  this  investigation.  I  will  ask  the  witness:  does  this 
apply  to  any  of  the  departments  which  we  are  concerned? 

The  WTtness.  No;  I  don't  think  it  does. 

Mr.  Horsky.  But  it  is  offered  for  the  particular  purpose  I 
mentioned. 

360  The  Court.  It  may  be  received,  subject  to  your 
objections. 

(The  document  was  marked  “Defendant’s  Exhibit  Q”  and 
received  in  evidence.) 

By  Mr.  Horsky: 

Q.  Explain  to  the  Court  by  reading  that  particular  provi- 
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sion? — A.  (Reading.)  “The  retailers  are  not  allowed  to  sell 
above  the  highest  price  line  they  sold  last  year.  Therefore, 
the  following  rules  will  govern  you  in  the  purchasing  and  pric¬ 
ing  of  all  garments  that  fall  under  this  regulation. 

“1.  Buyers  must  use  only  the  retail  price  lines  that  they 
had  established  during  the  last  selling  season.  No  higher  price 
lines  may  be  established,  nor  intermediate  price  lines  be  estab¬ 
lished  that  were  not  used  last  season. 

“2.  Buyers  must  take  the  same  mark-up  as  last  season  on 
costs. 

“3.  Buyers  must  purchase  at  the  same  costs  as  last  season 
in  order  to  keep  the  same  retail  price  lines,  as  manufacturers 
lines  are  also  frozen,  there  should  be  no  difficulty  in  finding  your 
costs  of  this  season  the  same  as  last. 

“4.  Where  you  make  a  purchase  below  the  customory  estab¬ 
lished  cost  price  line,  your  maximum  retail  shall  be  your  cost 
plus  the  average  initial  dollar  mark-up  on  the  estab- 
361  lished  retail  price  line  for  this  merchandise  during  your 
last  selling  season."  There  is  an  example  to  cover  that. 

“5.  Where  a  buyer  merchandised  a  cost  price  into  several 
retail  price  lines,  the  ceiling  price  is  established  by  that  retail 
price  line  in  which  the  greatest  quantity  was  sold.”  And 
there  is  an  example  covering  that. 

Q.  I  hand  you,  Mr.  Etelson,  a  copy  of  a  bulletin,  in  two  pages, 
which  is  a  list  called  “OPA  Number  9"  and  is  addressed  to  all 
buyers  and  merchandise  managers,  women’s  outergarments, 
and  ask  you  what  that  bulletin  purports  to  be? — A.  This  is  a 
follow-up  on  the  other  bulletin  with  reference  to  Price  Regu¬ 
lation  No.  153. 

Q.  What  does  it.  in  general,  contain? — A.  It  contains  the 
general  listing  of  the  items  which  come  under  the  Regulation 
and  the  instructions  for  filling  out  the  form  for  establishing 
ceiling  prices. 

Q.  I  offer  that  in  evidence  as  Exhibit  R. 

'(The  document  was  marked  “Defendant's  Exhibit  R”  for 
identification.) 

The  Court.  That  will  be  all  for  this  evening.  Be  back  at 
10:  00  o’clock. 

***** 

363  The  Court.  Now  you  may  proceed. 

(Mr.  Etolson  resumes  the  stand.) 

Direct  testimony  by  Mr.  Horsky: 

Q.  Thank  you.  Your  Honor.  Mr.  Etelson,  at  the  close  of  the 
proceedings  yesterday  I  believe  you  stated  that  the  first  regula¬ 
tion  that  you  personally  work^  on  was  Regulation  No.  153 
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dealing  with  women’s  and  children’s  outer  garments,  is  that 
correct? — ^A.  Yes,  sir, 

Q.  And  you  had  identified  a  bulletin  which  you  prepared 
for  the  store  dealing  with  that  regulation? — A.  That  is  right. 

Q.  I  hand  you  a  form  marked  OPA  No.  9  and  ask  you  if  that 
is  the  form  which  accompanied  that  bulletin. — A.  Yes,  sir. 

Q.  That  was  the  form  that  was  required  to  be  filled 

364  out  by  the  buyers? — A.  Yes,  sir. 

Mr.  Horsky.  I  offer  this.  Your  Honor,  as  defendant’s 

exhibit  S. 

(The  document  was  marked  “Defendant’s  Exhibit  S”  for 
identification  and  was  received  in  evidence.) 

By  Mr.  Horsky: 

Q.  I  hand  you  another  bulletin  which  is  entitled  “An  Up  To 
pate  Bulletin  on  OPA,  No.  153  ”,  dated  August  14.  and  ask  you 
if  you  prepared  that  bulletin. — A.  Yes,  sir. 

Q.  What  was  the  purpose  of  that  one? — A.  The  purpose  of 
this  bulletin  was  to  bring  information  that  had  been  previously 
issued  up  to  date  in  line  with  the  amendments  and  the  inter¬ 
pretations  to  the  regulation,  and  to  try  to  make  it  as  clear  as 
possible  for  the  buyers  as  to  how  this  regulation  operated, 

Q.  This  was,  in  other  words,  designed  to  clarify  subsequent 
amendments  of  the  same  regulation? — A.  That  is  right. 

Mr.  Horsky.  Your  Honor.  I  offer  in  evidence  as  defendant’s 
exhibit  T,  this  bulletin. 

(The  document  was  marked  “Defendant’s  Exhibit  T’’  for 
identification  and  was  received  in  evidence.) 

365  Mr.  Austin.  May  I  see  that? 

By  Mr.  Horsky  : 

Q,  Excuse  me.  In  that  connection.  Mr.  Etelson.  do  you 
know  aproximately  how  many  times  the  GMPR  has  been 
amended  since  it  was  first  issued? — A.  The  General  Maximum 
Price  Regulation - 

Mr.  Austin  (interposing).  I  will  object  to  that  if  the  Court 
please.  The  regulation  speaks  for  itself. 

By  Mr.  Horsky  : 

Q.  I  will  withdraw  the  question.  Your  Honor.  Will  you  find 
out  from  this  regulation,  Mr.  Etelson,  or  this  Service  which 
contains  the  regulation,  how  many  times  that  has  been 
amended? — A.  Well,  it  has  been  amended  several  times — a 
number  of  times,  as  a  matter  of  fact.  Here  is  an  amendment 
of  August  20,  and  here  is  another  amendment  on  December  4. 

Q.  What  was  the  number  on  December  4? — A.  The  one  on 
December  4  was  amendment  No.  38. 
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Q.  Is  that  equally  true  with  other  price  regulations  which 
were  issued — like  142  and  153  also? — A.  Oh.  yes.  There  have 
been  many  amendments  to  the  regulations. 

Mr.  Austin.  If  the  Court  please. 

366  By  Mr.  Horsky  : 

Q.  To  go  back  to  amendment  153,  to  refresh  the 
Court  s  recollection,  will  you  state  to  what  that  applied? — A. 
Amendment  No.  153  applied  to  women  s.  girls’,  and  children’s 
outer  wear  garments. 

The  Court.  The  witness  says  Amendment  153. 

The  Witness.  I  am  sorry — regulation  153. 

Mr.  Horsky.  Thank  you.  your  Honor, 

By  Mr.  Horsky: 

Q.  That  regulation  priced  those  garments — those  commod¬ 
ities  on  a  different  basis  than  the  GMPR. — A.  Weil,  it  was  a 
combination  of  both  the  GMPR  and  also  different  bases.  If 
I  can  clear  that  up  a  little  bit — this  particular  amendment 
applied  to  what  they  term  “new  lines  of  women's,  girls’,  and 
children's  outer  wear  garments,'’  and  the  new  line  of  those 
garments  were  items  that  were  not  carried  in  March  of  the 
same  merchandise.  In  other  words,  if  you  carried  this  mer¬ 
chandise  in  March,  then  you  did  not  price  it  under  this  regu¬ 
lation.  but  if  you  did  not  carry  it  in  March,  then  it  was  priced 
under  this  regulation.  This  applied,  supposedly,  to  Fall 
merchandise. 

Mr.  .4ustin.  If  the  Court  please,  at  this  time  I  would  like 
to  object  to  both  the  question  propounded  to  the  witness  and 
the  answer  for  the  reason  that  they  are  entirely  irrelevant  and 
immaterial  with  respect  to  this  particular  question  and 

367  answer,  referring  as  they  do  to  Regulation  153.  I  be¬ 
lieve  the  witness  testified  on  the  stand  yesterday  that 

this  Regulation  had  nothing  to  do  with,  and  none  of  the  de¬ 
partments  which  were  investigated  and  with  respect  to  which 
testimony  was  offered  in  this  case  on  behalf  of  the  plaintiff 
were  affected  in  any  way,  by  153. 

Our  main  objection  to  this  line  of  questioning,  however,  is 
thkt.  in  addition  to  that  which  we  argued  yesterday  with  re¬ 
spect  to  questions  and  answers  propounded  by  Mr.  Levi, 
whereas  the  defendant  in  this  case  and  Mr.  Gordon,  in  his 
opening  statement,  particularly,  stated  that  it  was  not  the 
province  of  the  defendant  to  question  the  validity  of  any  of 
these  Regulations  or  this  Regulation,  the  GMPR,  they  are  in 
fatt  doing  so  by  virtue  of  the  fact  that  they  are  injecting  into 
this  case,  by  this  type  of  examination,  all  of  the  other  Regu¬ 
lations,  and  reflecting  on  the  inability  alleged  of  the  defendant 
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to  comply  with  the  provisions  of  the  General  Maximum  Price 
Regulation  because  of  not  only  the  amendments  to  the  General 
Maximum  Price  Regulation,  but  all  of  the  other  Regulations 
that  had  been  passed. 

Now  the  defendant  can  profess,  as  it  has  professed  up  to 
this  point  that  they  are  attempting  or  they  are  not  attempting 
to  attack  the  validity  of  the  Regulation,  but  this  line  of  exami¬ 
nation  goes  to  no  other  point  and  can  go  to  no  other  point. 

We  here  are  only  interested  in  the  General  Maximum 
Price  Regulation.  We  have  not  alleged  violations 
36S  under  any  other  Regulations  and  we  earnestly  believe 
that  the  interrogation  of  these  witnesses  should  be  lim¬ 
ited  to  matters  relative  to  the  General  Maximum  Price  Regu¬ 
lation.  and  so  far  as  that  is  concerned,  to  those  features  of  the 
General  Maximum  Price  Regulation  on  the  basis  of  which 
we  have  made  our  allegations. 

W'e  think  that  the  questions  propounded  to  the  witness  and 
the  answers,  as  I  say.  are  irrelevant  and  immaterial  and  should 
be  stricken  from  the  record. 

Mr.  Horsky.  Your  Honor,  I  understood  that  the  objection 
which  counsel  raises  with  respect  to  the  relevance  of  this  line 
of  questioning  has  been  ruled  upon  by  Your  Honor,  because 
the  same  question  was  held  proper  yesterday. 

Tlie  reason  I  advanced  it  was  that  one  of  the  things  which 
is  vital  to  the  defense  of  the  defendant  in  this  case  is  the  good 
faith,  the  work  that  it  did  in  attempting  to  comply  with  these 
Regulations;  the  fact  that  it  did  everything  humanly  possible 
to  do  to  make  compliance  as  good  as  possible. 

Compliance  in  the  Hecht  Company  is  not  only  compliance 
of  the  buyers.  It  is  also  the  work  of  the  price  control  office. 
This  questioning  is  not  designed  to  show  that  the  General 
Maximum  Price  Regulation  is  invalid,  is  too  complicated  to  be 
understood,  or  does  not  have  to  be  obeyed.  These  questions 
are  intended  for  no  such  purpose.  If  there  could  be  any  such 
inference,  I  expressly  now  disavow  it. 

The  line  of  this  questioning  is  to  show  the  good  faith 
369  in  line  with  compliance,  and  all  of  these  regulations  I 
am  asking  the  witness  about  are  regulations  which  were 
the  responsibility  of  Mr.  Etelson  and  upon  which  he  had  to 
devote  time  and  upon  which  he  had  to  devote  the  time  of  the 
personnel  of  his  office  in  an  attempt  to  comply. 

To  a  certain  extent  they  modified  the  rules  laid  down  in  the 
original  General  Maximum  Price  Regulation,  and  to  a  very 
large  extent  they  explained  the  conclusion  which  I  think  Your 
Honor  will  come  to.  that  Mr.  Etelson  has  done  everything  that 
he  humanly  could  to  comply  with  it  in  every  way.  with  the 
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General  Maximum  Price  Regulation,  which  is  the  issue  here. 

I.  submit  that  the  questions  and  answers  are  relevant  to  our 
defense  and  should  be  allowed  to  go  into  the  record. 

The  Court.  Well.  I  assume  that  this  case  can  be  defined  in 
such  a  way.  and  I  realize  that  there  is  this  vital  question  as  to 
w’hether  or  not  the  failure  to  comply  is  all  that  is  necessary  in 
order  to  invoke  the  injunctive  powers  of  this  Court. 

It  must  be  shown  that  it  was  not  a  reasonable  compliance ; 
that  that  compliance  was  not  in  good  faith,  and  in  support  of 
that,  they  wish  to  show  the  effort  that  they  made  to  comply 
with  the  "orders  of  the  Price  Administrator  in  its  entirety. 

I  do  want,  however — I  will  say  this:  it  has  been  my 

370  purpose  to  allow  a  full  record  to  support  these  conten¬ 
tions.  I  would  like  to  have  that  and  ask  you,  Mr. 

Horsky.  to  what  length  this  will  go. 

Mr.  HoRSKY.  I  will  make  it  as  short  as  I  can.  The  purpose, 
Your  Honor,  as  I  stated — I  think  I  can  make  it  clear  in  a  short 
time.  This  line  of  questionijig  probably  won’t  take  15  or  20 
minutes — perhaps  not  that  long. 

The  Court.  Very  well,  the  objection  is  recorded.  The  evi¬ 
dence  will  be  received  and  accepted. 

Mr.  .\uSTiN.  Will  you  note  our  general  objection  to  all  of  the 
following  questions  propounded  by  Mr.  Horsky  and  answers 
by  Mr.  Etelson,  as  well  as  any  exhibits  to  be  introduced. 

By  Mr.  Horsky  : 

Q.  Mr.  Etelson.  will  you  explain  to  the  Court  how  the  de¬ 
fendant’s  exhibit  S  was  handled  physically  in  the  store,  with 
respect  to  this  regulation? — A.  I  drew  up  a  form  and  we  ran  it 
off  on  our  equipment,  and  these  forms,  together  with  the  in¬ 
structions.  were  issued  through  the  merchandise  manager  to 
the  buyers,  and  when  the  information  was  filled  in.  it  was  re¬ 
turned  to  the  Price  Control  Office  for  our  information,  to  keep 
available  information  on — keep  the  information  available  for 
the  OPA. 

Q.  Did  you  have  an  opportunity  to  check  the  result  of 

371  this  particular  work  by  the  buyers'? — A.  Yes.  I  spot 
checked  it. 

Q.  W^hat  was  the  result  of  your  check  in  this  instance? — A. 
Well,  in  several  cases  we  found  that  some  errors  had  been  made 
by  the  buyers,  and  we  went  over  it  and  went  back  again  and 
rechecked  and  revised  our  information. 

Q.  Did  you  work  on  any  of  these  yourself,  in  an  attempt  to 
make  them  correct? — A.  Yes,  sir. 

Q.  Personally.  I  mean. — A.  Yes.  personally. 

iQ.  Now.  this  work  was  to  be  done  prior  to  the  time  when 
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the  OPA  No.  4.  white  and  yellow  forms  had  to  be  typed  up; 
is  that  correct? — A.  Well,  I  think  the  OPA  yellow  forms  were 
in  process  at  that  time. 

Q.  It  was  before  July  1? — A.  It  was  before  July  1. 

Q.  So  the  OPA  yellow  forms  would  be  either  in  your  office 
or  the  hands  of  the  buyers? — A.  Or  in  the  hands  of  the  typist 
preparing  the  information. 

Q.  Have  you  with  you  in  court,  Mr.  Etelson,  one  of  the  books 
which  you  prepared  for  these  OPA  forms  in  the  form  in  which 
you  submitted  them  to  the  OPA? — A.  Yes,  sir. 

372  Q.  Will  you  get  it?  I  don’t  want  to  introduce  this  in 
evidence.  I  just  want  the  Court  to  see  the  form.  Will 

you  explain  what  those  various  papers  in  the  form  are? — 
A.  The  front  page  here  has  a  code  sheet  which  has  numbers  and 
the  names  of  the  resources  alongside  of  it.  and  these  code  num¬ 
bers  are  used  on  the  next  sheets,  which  are  our  list  of  ceiling 
l)rices.  a  copy  of  which,  on  cost  of  living  commodities  was  filed 
with  the  War  Price  and  Rationing  Board  in  this  form — one 
book  for  each  department  labeled  as  it  is  here,  and  made  up  as 
it  is  here,  to  go  with  an  affidavit  from  the  buyer  and  the  mer¬ 
chandise  man.  and  this  is  a  list  of  the  ceiling  price  items  to  go 
with  the  supplementary  list. 

Q.  The  form  of  these  sheets  was  made  up  by  whom,  do  you 
know? — A.  These  sheets  were  made  up  by  us.  printed  by  the 
Hccht  Company. 

Q.  And  the  cover  and  the  insignia  the  same  way? — A.  This 
is  all  our  own. 

Q.  I  notice  it  was  put  together  with  staples.  Why  wasn’t  it 
bound  up? — A.  So  we  could  add  the  supplementary  lists — OPA 
could  add  them,  and  we  could. 

Q.  This  was  done.  I  assume,  for  the  purpose  of  making 

373  this  easy  for  OPA? — A.  Yes;  sure. 

Q.  Did  the  OPA  require  these  lists  to  be  typed? — 
A.  No;  they  suggested  typing,  but  said  that  writing  is  all  right. 

Q.  Did  that  cause  you  any  difficulty  in  typing? — A.  Yes; 
we  had  to  round  up  some  typewriters  and  typists  in  order  to  get 
it  done.  It  was  quite  a  job. 

Q.  About  how  many  people  were  there  in  your  office  at  the 
time  these  were  being  prepared? — A.  To  the  best  of  my  recol¬ 
lection — I  can  not  say.  but  there  were  about  seven  or  eight. 

Q.  Did  you  find  any  typograi^hical  mistakes  and  things  like 
that  in  these  lists?— A.  I  did  not.  personally.  ^ 

Q.  Were  there  such,  do  you  know? — A.  Yes;  I  see  some 
changes  in  the  books  showing  that  there  were  some  typo¬ 
graphical  errors,  and  we  have  fouiid  some  since. 

Q.  Have  you  corrected  some  since  you  have  written  it? — 
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A.  We  corrected  some  and  wrote  to  the  War  Price  and  Ration¬ 
ing  Board  and  asked  them  to  make  corrections  on  the  list. 

Q.  On  their  list? — A.  Yes:  on  their  copy. 

'  Q.  Who  was  your  assistant  on  this — your  first  as- 

374  sistant? — A.  There  was  a  young  lady  by  the  name  of 

Mi?s  Shelmidine. 

Q.  was  there  a  Mrs.  Sheridan  working  for  you? — A.  Yes; 
Mrs.  Sheridan  worked  on  these  lists — the  typing. 

Q.  Can  you  tell  us  what  happened  to  Mrs.  Sheridan? — 
A.  Yes;  Mrs.  Sheridan  left  because  she  was  expecting  a  baby. 

Q.  That  required  you  to  do  what? — A.  That  required  us  to 
go  over  some  of  her  work  and  get  it  through. 

Q.  During  this  time,  did  you  get  any  instructions  at  any  time 
from  Mr.  Dulcan  or  Mr.  Davidow  with  respect  to  the  com¬ 
pliance  with  the  OPA  regulations? — A.  Their  instructions  were 
always  to  comply. 

Q.  I  hand  you  a  bulletin  from  Mr.  Dulcan  addressed  to  all 
merchandise  men  and  buyers,  dated  June  29  and  ask  you  what 
the  purpose  of  that  bulletin  was. — A.  This  bulletin  which  was 
prepared  by  Mr.  Dulcan  and  sent  out  through  my  office  and 
returned  to  my  office  was  a  bulletin  sent  to  all  merchandise 
mahagers  and  buyers,  asking  them  to  be  sure  to  sign  this  bul¬ 
letin  and  show  they  are  complying  wholeheartedly  with  these — 
Maximum  Price  Regulations,  and  the  purpose  of  it  was  again 
to  impress  them  with  the  importance  of  compliance. 

Mr.  Horsky.  I  offer  this  as  defendant’s  e.xhibit  T. 

375  The  Clerk.  U. 

Mr.  Horsky.  U  ;  excuse  me. 

(The  document  was  marked  “Defendant’s  Exhibit  U”  for 
identification  and  was  received  in  evidence.) 

By  Mr.  Horsky  : 

Q.  I  hand  you  another  bulletin  handed  to  all  merchandise 
buyers  and  ask  you  if  you  prepared  that  bulletin. 

Mr.  Austin.  What  one  is  that? 

Mr.  Horsky.  I  am  sorry. 

Mr.  Austin.  That  is  July  14.  All  right. 

By  Mr.  Horsky  : 

Q.  Did  you  prepare  that  bulletin? — A.  Yes. 

Q.  W’hat  was  the  purpose  of  that  bulletin? — A.  The  purpose 
of  this  bulletin  was  again  along  the  lines  of  continuing  to 
educate  our  buyers  in  compliance  with  the  General  Maximum 
Price  Regulation  and  all  other  regulations,  and  again  to  impress 
them  with  the  importance  of  doing  the  job  correctly. 
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Q.  Will  your  read  that  bulletin? — A.  Yes.  This  is  to  all 
merchandise  buyers  from  me.  The  heading  is  “Every  Article 
In  Our  Store  Must  Have  A  Ceiling  Price.”  “Ceiling  prices 
for  every  item,  whether  a  cost  of  living  commodity  or  not, 
must  be  on  file  in  the  Price  Control  Office.  Ceiling  prices 
for  most  of  the  merchandise  in  your  department  were 

376  established  by  the  March  lists  which  you  submitted  on 
the  white  and  yellow  copies  of  OP  A  No.  4. 

“Recorders  of  any  of  the  items  on  these  lists  need  not.be 
recorded  again,  but  our  OPA  form  No,  7  must  be  made  out 
for  each  new  item  not  previously  recorded,  and  each  individual 
form  is  filled  in.  It  is  to  be  sent  to  the  Price  Control  Office.” 

Mr.  Horsky.  I  offer  in  evidence  defendant’s  exhibit  V. 

(The  document  was  marked  “Defendant's  Exhibit  V”  for 
identification  and  was  received  in  evidence.) 

By  Mr.  Horsky: 

Q.  Is  it  correct  that  the  primary  responsibility  throughout 
this  period  for  compliance  with  the  OPA  price  regulations 
was  on  the  buyers? — A.  Yes. 

Q.  And  it  has  continued  to  be  on  the  buyers'? — A.  Yes,  sir. 

Q.  Is  it  your  judgment  that  that  is  the  place  where  it  should 
be? — A.  It  must  be  there. 

Q.  Could  you  explain  that? — A.  Well,  the  buyers  are  the 
people  who  handle  the  merchandise;  know  most  about  their 
merchandise.  They  are  the  people  who  make  out  their  orders 
and  they  are  the  people  who  are  responsible 

377  for  selling  the  goods. 

Q.  Then,  am  I  correct  in  saying  that  these  are  de¬ 
signed  to  keep  the  people  who  are  primarily  responsible  aware 
of  their  responsibility? — A.  That  is  right. 

Q.  I  hand  you  another  bulletin  dated  July  17  from  you  di¬ 
rected  to  all  merchandise  managers  and  ask  you  whether  you 
prepared  that  bulletin? — A.  Yes,  sir. 

Q.  W'ould  you  explain  the  purpose  of  that  bulletin? — 
A.  This  bulletin  explained  to  the  buyers  and  merchandise  men 
that  all  confirmations  were  to  be  stamped  with  this  rubber 
stamp  which  we  had  prepared. 

Q.  I  think  the  Judge's  copy  does  not  have  the  stamp.  W’ill 
you  read  it'?' — A.  “Acceptance  of  this  order  constitutes  a  guar¬ 
antee  by  the  vendor  that  the  prices  charged  for  merchandise 
covered  by  this  order  are  not  in  excess  of  maximum  prices  per¬ 
mitted  by  applicable  regulations  of  the  OPA  or  any  other  duly 
authorized  by  government  authority.” 
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Q.  Continue  with  your  answer. — A.  And  the  purpose  of  this 
was  two  fold:  first,  to  put  our  vendors  on  notice  that  w’e  ex¬ 
pected  them  to  comply  with  the  regulations  in  dealing 

378  with  us  and  secondly,  again  as  a  reminder  to  the  buyers 
that  we  were  in  compliance  with  the  regulations  and 

everybody  must  make  every  effort  to  comply. 

Mr.  Horsky.  I  offer  this  in  evidence.  Your  Honor,  as  de¬ 
fendant’s  exhibit  W. 

(The  document  was  marked  “Defendant’s  Exhibit  W”  for 
identification  and  w’as  received  in  evidence.) 

By  Mr.  Horsky: 

Q.  I  hand  you.  Your  Honor,  a  copy  of  a  paper  entitled  “Ad¬ 
vance  Release.”  and  ask  you  w’hether  that  bulletin  was  prepared 
in  the  store. — ^A.  Yes.  sir. 

Q.  What  is  that  bulletin? — A.  That  is  a  copy  of  a  news  re¬ 
lease  by  the  Office  of  War  Information  of  the  Office  of  Price 
Administration,  which  is  a  statement  by  Mr.  Henderson  as  to 
the  necessity  for  complying  with  the  regulations  and  the  im¬ 
portance  of  complying  and  the  reasons  for  complying,  and  I  felt 
that  this  would  serve  as  another  step  in  our  educational  pro¬ 
gram  in  our  impressing  the  buyers  with  the  importance  of  this, 
and  therefore  I  prepared  a  copy  of  the  Advance  Release  and  set 
a  copy  to  every  merchandise  manager  and  every  buyer. 

Q.  And  that  was  distributed  throughout  the  store,  is  that 
correct? — A.  Yes,  sir. 

379  Mr.  Horsky.  I  offer  in  evidence.  Your  Honor,  defend¬ 
ant’s  exhibit  X. 

(The  document  was  marked  “Defendant’s  Exhibit  X”  for 
identification  and  was  received  in  evidence.) 

By  Mr.  Horsky: 

Q.  I  hand  you,  Mr.  Etelson,  a  copy  of  a  bulletin  addressed 
to  dl  merchandise  managers  from  your  office  dated  August  18. 
Do  you  have  it?  That  is  it.  Did  you  prepare  that? — A.  Yes, 
sir. 

Q.  W’ill  you  explain  what  that  is  to  the  Court? — A.  That  is 
an  explanation  to  all  merchandise  managers,  and  I  think  there 
was  another  notice  to  all  the  buyers  along  the  same  lines. 

Q.  Just  a  moment,  Mr.  Etelson.  I  will  hand  you  another 
bulletin  and  ask  you  if  that  is  the  notice  of  the  buyers  to  which 
you  refer. — A.  Yes,  sir. 

Q.  Explain  them  both  together,  then,  to  the  Court. — A. 
These  bulletins  explain  to  the  merchandise  managers  and  the 
buyers  that  we  were  placing  on  the  invoice  copy  of  every  con¬ 
firmation — that  is.  the  blanket  confirmatior^s  which  had  not 


been  used  yet — these  green  stickers  which  we  prepared  again 
as  a  reminder  and  again  in  our  educational  program  to  the 
buyers  that  OPA  7’s  are  to  be  made  out  and  that  every 

380  new  item  must  have  a  ceiling  price. 

Q.  You  prepared  the  form  of  the  stickers  yourself? — 
A.  Yes,  sir. 

Q.  And  the  sticker  was  placed  on  what? — ^A.  The  invoice 
copies  of  the  confirmations — the  blank  copies  which  were  still 
in  my  possession  and  had  not  been  used — would  be  used  here¬ 
after. 

Q.  Which  of  the  copies  is  the  invoice  copy?  The  copy  that 
the  buyer  keeps? — A.  No.  the  invoice  copy  is  the  copy  that  is 
signed  by  the  buyer  and  countersigned  by  the  merchandise 
manager  and  is  the  copy  which  goes  through  our  records  and 
ends  up  in  the  invoice  office. 

Q.  Now.  what  did  this  sticker  purport  to  do? — A.  This 
sticker  was  a  reminder  and  the  sticker  contained  questions 
which  the  buyer  was  to  ask  himself  and  answer  on  here  and 
follow  through  on. 

Q.  Well,  if  I  read  correctly  it  says.  “Have  ceiling  prices  been 
established  and  reported  on  every  item  in  this  confirmation?”. 
If  he  checked  that.  I  would  take  it  the  items  had  been  checked 
oy  the  buyer. 

Mr.  Austin.  Objection. 

The  Witness.  Had  been  registered  by  the  buyer. 

Mr.  Austin.  Object. 

381  Mr.  Horsky.  I  will  withdraw  the  question. 

By  Mr.  Horsky: 

Q.  Now,  the  purpose  of  this  ticket  was  that  the  buyers  would 
be  required  to  indicate  that  he  had  either  established  a  price — 
had  a  price  established,  or  was  establishing  a  price. — A.  That 
is  right. 

Q.  Where  did  those  tickets  go  after  the  buyer  made  them 
out?  Where  did  the  invoice  copy  go? — A.  The  invoice  went 
from  the  buyer  to  the  merchandise  manager,  usually  to  be 
countersigned. 

Q.  And  then  where? — A.  Then  they  went  to  the  merchan¬ 
dise  control  office  where  they  were  registered,  and  then  they 
went  to  the  invoice  office,  where  they  were  kept  in  there  until 
the  merchandise  on  the  invoice  came  in. 

Mr.  Horsky.  Thank  you. 

I  offer  these  two  bulletins  in  evidence,  your  Honor,  as  defend¬ 
ant’s  exhibits  Y  and  Z. 

(The  documents  were  marked  “Defendant’s  Exhibits  Y  and 
Z”  for  identification  and  were  received  in  evidence.) 
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Mr.  Austin.  That  is  the  eighteenth  and  twentieth? 

Mr.  Horsky.  Yes.  I  will  make  it  merchandise  managers 
Y,  and  for  the  buyers,  Z. 

382  By  Mr.  Horsky: 

'  Q.  Now,  Mr.  Etelson,  will  you  explain  to  the  Court 
what  Maximum  Price  Regulation  No.  165  governed?  You 
can  refer  to  this. — A.  No,  Maximum  Price  Regulation  165  re¬ 
ferred  to  Services. 

Q.  Will  you  explain — I  am  tr>'ing  to  hurry  this.  Your  Honor, 
and  I  will  ask  for  a  general  explanation  rather  than  going  into 
detail.  Will  you  explain  to  the  Court  what  it  governed  and 
how  it  governed?  I  could  have  him  read  it.  but  this  will  be 
simple. — A.  The  Maximum  Price  Regulation  covered  certain 
specific  Services  and  set  the  prices  of  those  Services  at  the  high¬ 
est  price  in  March,  or  methods  for  establishing  the  price  on 
Ser\dces  which  may  have  been  inaugurated  after  March,  or 
would  be. 

Q.  I  hand  you  a  bulletin  marked  June  30,  addressed  to  all 
merchandise  managers  and  signed  by  yourself  and  ask  you  if 
that  is  the  bulletin  which  you  prepared  in  connection  with 
that  regulation? — A.  Yes.  sir. 

Q.  And  does  that  list  the  kinds  of  things  that  it  governs? — 
A.  Yes.  sir.  This  was  an  early  bulletin.  The  regulation  was 
later  amended  and  there  is  a  further  bulletin  on  that  and  fur¬ 
ther  work  on  that. 

Mr.  Horsky.  Thank  you.  I  offer  this  in  evidence  as  de¬ 
fendant’s  exhibit  A  A. 

'(The  document  was  marked  “Defendant's  Exhibit  AA’’  for 
identification  and  was  received  in  evidence.) 

383  By  Mr.  Horsky: 

Q.  Will  you  explain,  now.  Mr,  Etelson,  just  in  general 
the  procedure  by  which  the  store  got  into  compliance  with 
this  regulation — what  you  did  in  the  store  to  comply? — A.  We 
prepared  a  list  of  our  maximum  prices  in  the  various  Services 
covered  by  the  Regulation  which  we  had  in  the  store,  and  w’e 
filed  it  with  the  War  Price  and  Rationing  Board. 

Q.  Who  prepared  it? — A.  It  w’as  prepared  under  my  super¬ 
vision  by  my  assistant  and  by  Mr.  Morrison,  who  is  in  charge 
of  most  of  these  Services — supervises  most  of  these  services, 
together  with  Mr.  Moss,  who  is  the  assistant  store  manager 
and  the  head  man  on  Services  in  the  store. 

Q.  I  hand  you,  Mr.  Etelson,  bulletin  No.  13  and  a  form  also 
on  the  bulletin  13,  and  ask  you  if  these  are  the  supplementary 
bulletins  and  the  form  to  which  you  referred  in  getting  into 
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compliance  with  this  regulation? — A.  That  is  right.  This  is 
the  bulletin  and  the  form. 

Q.  And  those  forms  were  filled  out  and  returned  to  your 
ofl5ce? — A.  Well,  these  were  not  filled  out,  because  we  found 
that  after  we  had  prepared  the  form  we  found  it  impractical 
to  use  it,  and  therefore,  we  used  other  methods. 

384  Q.  You  did  prepare  the  form? — A.  Yes. 

Mr.  Horsky.  I  offer  this  in  evidence.  Your  Honor, 
as  defendant’s  exhibits  BB  and  CC. 

(The  documents  were  mai  ked  “Defendant’s  Exhibits  BB  and 
CC”  for  identification  and  were  received  in  evidence.) 

By  Mr.  Horsky: 

Q.  Will  you  state  for  the  record.  Mr.  Etelson,  the  date  upon 
which  this  regulation  was  issued?  You  may  refer  to  that 
Service. — A.  Well,  165  was  originally  issued  back  in  June. 

Q.  That  is  all  that  I  want  to  know.  Thank  you.  Well,  let 
me  ask  you  one  more  question.  It  has  been  amended  since? — 
A.  Oh,  yes.  . 

Q.  Did  you  attend  any  meetings  with  respect  to  this  regula¬ 
tion? — A.  Yes. 

Q.  Will  you  tell  the  Court  about  what  the  meeting  was? — 
A.  Yes;  one  of  the  only  clinics  that  I  know  of  that  the  OPA 
has  held  in  Washington  on  any  of  these  regulations  was  held 
on  Maximum  Price  Regulation  165.  It  was  held  out  at  the 
Brown  School  on  Connecticut  Avenue  where  they  had  invited 
people  interested  to  attend,  and  I  attended  that  meeting.  It 
was  one  night  during  the  summer. 

385  Q.  It  was  an  evening  meeting? — A.  Yes;  it  was  a 
night  meeting. 

Q.  Was  anyone  else  in  the  store  with  you? — A.  No. 

Q.  Now,  will  you  explain  to  the  Court  in  general  what  the 
Maximum  Price  Regulation  177  was? — A.  177  is  the  men’s 
and  boys’  clothing  regulation. 

Q.  That  did  apply,  I  take  it.  to  department  26  of  the 
store? — A.  Yes,  sir. 

Q.  Which  is  one  of  the  departments  that  the  government 
has  investigated  in  this  case’? — A.  Yes,  sir. 

Q.  I  hand  you  a  bulletin  dated  July  21,  1942 - 

The  Court.  July? 

Mr.  Horsky.  Twenty-first.  It  is  at  the  very  end  on  the  last 
sheet. 

By  Mr.  Horsky: 

Q.  (Continuing.)  And  ask  you:  did  you  prepare  that 
bulletin? — A.  Yes,  sir. 
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Q.  What  does  it  purport  to  be? — A.  It  it  a  brief  of  the  regu¬ 
lations  exidaining  to  the  buyers  and  the  merchandise  men  who 
wohld  be  concerned  with  it  and  how  the  regulations  oi)erated. 

Q.  Let  me  ask  you,  Mr.  Etelson :  explain  to  the  Court 
3S()  in  general,  how  you  went  about  making  these  up.  This 
regulation  came  out.  What  was  the  procedure  by 
which  you  prepared  that  i)articular  bulletin? — A.  Well,  the 
l)rc)cedure  was  to  get  a  copy  of  the  regulation,  rear!  it.  pick  out 
the  im}X)rtant  material,  eliminate  all  of  the  stuff  that  was  not 
necessary  and  had  no  actual  bearing  on  it  outside  of  a  legal  one, 
I  sinppose.  and  put  it  in  language  that  the  merchandise  men 
and  the  buyers  would  understand  and  could  follow. 

Q.  ('ould  you  refer  to  the  Service  you  have  there.  Mr.  Etel- 
.<on.  and  tell  when  this  regulation  came  out? — A.  This  regula¬ 
tion  ai)pearcd  in  the  Federal  Register  on  July  6. 

Q.  When  was  it  to  be  effective? — A.  July  11. 

Q.  In  three  days? — A.  Yes. 

W’as  it  subsequently  revised?  What  does  the  Service  say 
with  rcsjject  to  that? — A  Yes:  there  have  been — it  was  cor¬ 
rected  on  August  5.  and  then  there  had  been  se\Tral  amend¬ 
ments  to  the  regulation. 

(}.  What  was  the  general — again  not  going  into  detail — the 
general  basis  for  pricing  under  this  regulation? — A.  The 

387  general  basis  for  j)ricing  under  this  regulation  was 
setting  the  price  of  suits  at  the  highest  March  price  for 

the  same  or  similar  garment,  and  on  outer  garments,  which  is 
topcoats  and  overcoats:  setting  the  price  at  the  highest  price 
charged  in  Sei)tember.  October,  and  November  of  1941.  plus 
40^,^  on  that  portion  which  does  not  exceed  $50.00.  plus  of 
that  portion  whi;  h  does  not  exceed  S50.00. 

Q.  In  other  wojcls,  this  to  a  degree,  modified  the  prices  which 
you  had  theretofore  been  charging  under  the  General  Maxi¬ 
mum  Price  Regulation. — A.  Yes. 

Q.  On  outer  coats? — A.  Yes;  on  outer  coats,  in  addition  to 
which  it  explained  a  method  for  pricing  one  pants  suits  where 
they  had  previously  been  two  pants  suits. 

Q.  Did  this  regulation  require  the  i)rei)aration  of  any  lists? — 
A.  Yes.  sir. 

Q.  Will  you  explain  that? — A.  They  required  the  prepara¬ 
tion  of  lists  on  ceiling  prices  under  Maximum  Price  Regulation 

'  177 — under  this  particular  regulation. 

388  Q.  I  refer  you  to  the  last  sheet  on  this  piece  of  paper 

'  you  have  here  and  ask  you  if  that  is  the  form  which  you 

prepared  for  the  purpose  of  making  out  that  list? — A.  Yes,  sir. 

Q.  This  is  the  store  form? — A.  Yes.  sir:  it  is  our  form. 

Q.  Known  as  OPA  No,  12? — A.  That  is  right. 


151 


Mr.  Horsky.  1  offer  these  in  evidence,  Your  Honor,  as  de¬ 
fendant’s  exhibits  DD  and  EE,  the  form  being  EE. 

(The  documents  referred  to  were  marked  “Defendant’s  Ex¬ 
hibits  DD  and  EE’*  and  received  in  evidence.) 

Q.  I  hand  you  another  bulletin  dated  July  20th  addressed 
to  a  number  of  people,  Mr.  Ethelson,  and  ask  you  if  you  pre- 
l)ared  that? — ^A.  Yes,  sir. 

Q.  What  was  the  purpose  of  that  bulletin? — A.  The  purpose 
(>f  this  bulletin  was  to  follow  up  the  first  one,  and  is  a  reminder 
to  the  departments  affected  that  the  lists  had  to  be  prepared 
and  returned  to  my  office  on  time  so  we  could  file  with  the  War 
Price  and  Rationing  Board. 

Q.  Could  you  explain  who  the  people  are  that  are 
380  listed  in  that  long  column? — A.  These  are  Mr.  Dulcan 
and  Mr.  Davidow;  Mr. - 

Q.  I  don’t  mean  all  of  them. — A.  The  merchandise  managers 
and  the  buyers  in  the  affected  departments. 

Mr.  Horsky.  I  offer  this  in  evidence,  Your  Honor,  as  de¬ 
fendant's  exhibit  FF. 

(The  document  was  marked  “Defendant’s  Exhibit  FF"  for 
identification  and  was  received  in  evidence.) 

By  Mr.  Horsky  : 

Q.  W’ill  you  explain  again  to  the  Court.  Mr.  Etelson.  what 
178  is? — A.  Price  Regulation  178  is  a  regulation  on  furs. 

Q.  This  is  applicable  to  the  Hecht  Company? — A.  Yes,  sir. 

Q.  This  applies  to  some  of  the  departments  of  the  Hecht 
Company? — A.  Yes,  sir. 

Q.  I  hand  you  a  bulletin  dated  August  27th  and  ask  you  if 
you  prepared  that  bulletin? — A.  Yes.  sir. 

Q.  Is  that  under  this  regulation’? — A.  Yes,  sir. 

390  Q.  W’hat  was  the  purpose  of  that  bulletin? — A.  The 
purpose  of  this  bulletin?  This  is  a  brief  to  advise  the 
buyers  in  the  fur  departments  how  to  function  under  this 
regulation. 

Q.  In  general  will  you  state  the  basis  upon  which  this  regu¬ 
lation  prices  the  furs  so  the  Court  will  understand  the  general 
nature  of  the  provisions? — A.  Yes;  in  general  the  basis  upon 
which  the  furs  are  priced — we  had  to  first  prepare — find  our 
costs  and  our  selling  prices  for  various  types  of  furs  and  various 
sections  for  the  last  six  months  of  last  year,  and  we  had  to  find 
our  percentage  mark-up  of  each  one  of  those  classifications. 

W’'e  also  had  to  find  the  highest  price  at  which  we  had  sold  a 
garment  in  each  one  of  those  classifications,  and  under  the 
regulation  the  maximum  price  of  a  fur  would  be  the  cost  plus 
the  mark-up  on  that  classification  of  last  year,  provided  it  was 
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not  higher  than  the  highest  price  at  which  that  garment  was 
sold  last  year — that  classification  of  garment. 

Mr.  Horsky.  Thank  you.  I  offer  this  in  evidence  your 
Honor,  as  defendant’s  exhibit  FF. 

The  Clerk.  GG. 

The  Court.  GG. 

Mr.  Horsky.  Excuse  me.  I  cannot  get  these  numbers 
straight. 

By  Mr.  Horsky  : 

391  Q.  I  hand  you,  Mr.  Etelson — this  is  the  last  one — a 

I  series  of  papers  and  ask  you  what  those  purport  to  be? — 

A.  This  is  a  brief  of  the  regulation  210  which  applied  to  FaU 
and  Winter  seasonal  commodities,  together  with  forms  pre¬ 
pared  for  carrj'ing  out  the  regulation. 

Q.  This  first  sheet  is  a  list  of  the  commodities  to  which  it 
applies. — A.  When  it  was  prepared — there  have  been  a  number 
of  additions  since  then. 

Q.  But  at  that  time  it  was  prepared  this  was  the  list  of  the 
items  to  which  it  applied? — A.  Yes.  sir. 

Q.  That  goes  over  three  pages.  The  fourth  page  is  a  state¬ 
ment  of  the  method  by  which  the  price  was  calculated? — 
A.  Yes,  sir. 

Q.  Will  you  explain  generally  to  the  Court  the  method 
adopted  by  this  regulation? — A.  I  would  rather  read  this. 

Q.  All  right.  Just  a  moment,  Mr.  Etelson.  All  right,  sir. 
Explain  it  as  simply  and  rapidly  as  you  can. — A.  The  maxi¬ 
mum  prices  for  the  commodities  listed  in  this  regulation  are 
to  be  calculated  as  follows:  First  you  must  find  both  the 
average  cost  and  the  current  cost  for  the  item  being 

392  priced,  and  then  their  explanations  of  what  average 

I  cost  is  and  what  current  cost  is.  Then  add  to  the  lower 

of  these  two  cost  figures  the  initial  percentage  mark-up  taken 
during  the  last  six  months  of  1941  on  that  commodity,  and 
there  is  an  explanation  of  what  “initial  percentage  mark-up” 
means  under  the  regulation. 

When  this  regulation  came  out  there  were  basically  two 
methods  that  could  be  used.  One  was  that  if  the  information 
was  available,  the  records  were  available,  you  had  to  follow 
the  business  of  finding  the  average  cost  and  the  current  cost 
and  the  mark-up  for  last  year  on  that  particular  commodity, 
and  the  second  method  was  that  if  that  information  was  not 
available,  then  you  could  use  the  department  mark-up  which 
made  it  much  simpler.  We  got  into  this  thing  and  it  was  a 
terrific  job.  When  we  got  about  half-way  started,  the  regula¬ 
tion  was  changed  because  of  various  things  that  had  happened, 
and  then  they  gave  you  the  choice  of  one  or  the  other  method. 


Q.  Will  you  explain  as  briefly  as  you  can  the  procedure  by 
which  you  compiled  this  information  in  the  store.  I  notice 
there  are  a  number  of  forms  there? — A.  Yes.  We  prepared 
this  form  14-A  which  we  issued  to  all  of  the  buyers  in  the 
departments  that  had  the  type  of  merchandise  that  is  under 
this  regulation,  and  on  this  form  the  buyers  had  to  list 

393  for  us  the  names  of  the  resources  and  from  whom  they 
bought  these  types  of  commodities  for  the  period  from 

July  to  December  1941. 

Q.  When  you  say  “resources."  Mr.  Etclson,  you  mean  manu¬ 
facturers? — A.  Manufacturers  or  wholesalers  or  jobbers. 

Q.  Yes. — A.  And  then  they  returned  this  form  to  the  oflSce 
and  we  had  a  corps  of  girls  draw  these  invoices  from  last  year’s 
files.  Then  the  invoice,  together  with  form  14-B.  was  returned 
to  the  buyers  and  the  buyers  had  to  fill  out  all  of  this  informa¬ 
tion  on  form  14-B  such  as  the  name  of  the  resource,  the  receiv¬ 
ing  date,  the  invoice  number,  the  quantity,  the  unit  cost,  total 
cost  and  total  retail,  and  return  this  form  together  with  the 
invoice  to  my  office. 

When  this  was  returned  we  sent  them  form  14-C.  and  on 
form  14r-C  they  had  to  list  the  names  of  the  resources — from 
whom  they  had  bought  the  types  of  commodities  listed  under 
this  regulation  during  the  period  from  January  1st  to  August 
26.  1942. 

Q.  How  did  that  differ  from  form  14-A? — A.  Form  14-A 
was  for  1941  and  this  is  for  1942,  and  then,  when  they  sent  this 
back  we  drew  these  1942  invoices  from  our  files  and  sent 

394  those  back  to  the  buyers  on  form  14^D,  and  on  form 
14-D  they  had  to  fill  out  the  information  taken  from 

the  record  of  the  purchases  received  from  January  to  August 
1942,  such  as  the  resource  and  receiving  date  and  the  invoice 
number  and  the  quantity  and  the  unit  cost  and  the  total  cost, 
and  then  had  to  return  that  to  the  office  with  the  invoices. 

In  the  meantime  we  had  to  have  the  information  on  14-B 
computed  so  that  we  could  get  the  initial  percentage  mark-up 
on  that  commodity  and  apply  it  to  the  average  cost  that  was 
found  on  14-D. 

Q.  Who  did  the  computing,  Mr.  Etelson? — A.  Well,  we  had 
to  send  this  stuff  out  to  an  outside  comptometer  organization 
because  we  did  not  have  enough  comptometer  operators  at  that 
time. 

Q.  And  did  you  have  any  of  the  comptometer  operators  at 
that  time? — ^A.  We  had  them  in  the  store.  They  were  busy 
with  their  own  work,  but  we  also  had  to  bring  them  in — had  to 
hire  three  or  four  comptometer  operators  from  those  agencies 
and  rent  comptometers. 
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Q.  Do  you  now  have  a  comptometer  operator  in  your  depart¬ 
ment? — A.  Yes;  we  have  one  now. 

Mr.  Horsky.  I  offer  these  in  evidence,  Your  Honor. 

395  I  think  they  can  all  be  marked  as  one  exhibit — as  de- 

I  fendant’s  exhibit  HH.  I  think  those  are  clipped  to¬ 

gether. 

Q.  Will  you  refer  to  that  Service,  Mr.  Etelson.  and  state 
when  this  regulation  came  out — this  regulation  210? — A.  210? 
It  appeared  in  the  Federal  Register  on  August  2Sth. 

Q.  And  when  was  it  to  become  effective? — A.  August  31st. 

Q.  Was  that  subsequently  amended? — A.  Yes;  they  changed 
that  later  on. 

Q.  On  what  date? — A.  Well,  they  changed  it  so  that  if  you 
had  priced  the  item  before  August  31st,  then  you  could  continue 
to  sell  it  at  that  price  until  September  16th  or  price  it  under 
that  regulation  up  to  this  period. 

Q.  However,  is  it  fair  to  say  that  the  work  had  to  be  done 
rather  rapidly? — A.  Oh,  yes. 

Q.  Let  us  go  back  to  about  the  1st  of  July  again.  Mr.  Etelson. 
Do  you  recall  hearing  about  a  film  that  the  OPA  had  prepared 
called  '‘A  retailer  fights  inflation?” - 

Mr.  Austin.  Object. 

The  Court.  I  did  not  hear  that. 

^Ir.  Horsky.  Will  you  read  the  question,  Mr.  Re¬ 
porter? 

396  (The  reporter  reads  the  last  question  posed  by  Mr. 
Horsky.) 

The  Court.  You  may  answer. 

A.  Yes,  sir. 

Q.  When  you  heard  about  that  film,  what  did  you  do? — 
A.  I  called  Richard  Howell. 

Q.  Will  you  spell  that? — A.  I  think  it  is  H-o-w-e-1-1.  I 
called  him  and  told  him  that  I  would  like  to  show'  the  film  to 
our  executives — our  executive  staff  at  the  merchandise  clinic 
because  it  was  in  regard  to  posting,  as  I  understood  it,  and  I 
would  like  to  have  him  come  up  and  show  me  the  film  ahead 
of  time,  and  if  I  thought  it  w’as  appropriate,  we  would  show  it. 

Q.  Did  he  do  that? — A.  Yes;  he  brought  the  film  and  the 
machine  and  a  record  which  goes  along  with  it  and  showed  it 
to  me  one  evening  at  the  store,  and  I  arranged  to  have  it  shown 
at  a  merchandise  clinic  meeting. 

Q,  You  saw  the  film  yourself? — A.  Yes,  sir. 

Q.  W’ere  any  of  the  pictures  in  the  film  pictures  of  the 

397  Hecht  Company? — ^A.  Yes,  sir. 

1  Q.  Do  you  recall  what  ones  there  were  pictured? — 
A.  Yes.  There  was  a  picture  of  our  men's  furnishing  depart- 


ment  oh  the  main  floor,  a  picture  in  there  of  our  posting  in  the 
toiletries  department  on  the  main  floor,  and  there  was  a  pic¬ 
ture  in  there  of  one  of  our  furniture  tags  showing  the  method 
by  which  a  ceiling  price  is  indicated  on  the  tag,  to  the  best  of 
my  recollection. 

Q.  It  was  shown  to  the  whole  of  the  merchandise  clinic? — 
A.  Yes,  sir;  INIr.  Blue  and  Mr.  Holmes  of  the  War  Price  and 
Rationing  Board  came  down  early — I  think  it  was  a  Friday 
morning — and  showed  the  film  to  all  of  our  buyers  and  mer¬ 
chandise  men  and  the  executive  staff. 

Q.  Do  you  recall  along  about  the  same  ])eriod  receiving  a 
message  from  Mr.  Davidow  with  respect  to  a  message  that  he 
had  received? 

Mr.  Austin.  Object. 

The  Court.  Overruled. 

A.  Yes.  sir. 

Q.  What  was  his  message  to  you? — A.  His  message  was  that 
the  OPA  asked  to  send  a  photographer  to  take  pictures  of  our 
store. 

398  Q.  What  were  his  instructions  to  you? — A.  That  I 
should  arrange  to  have  the  photographer  come  up  and 

take  the  pictures. 

Q.  Did  you  do  that? — A.  Yes;  a  Mr.  Howland  and  Miss 
Louis. 

Q.  Did  they  take  pictures? — A.  Yes,  sir. 

Q.  Were  you  with  them? — A.  I  was  with  them  a  great  part 
of  the  time. 

Q.  Do  you  remember  what  departments  they  took  pictures 
of? — A.  They  took  pictures  in  the  furniture  department;  in 
the  comfort  and  blanket  department  on  the  fifth  floor,  and 
they  took  pictures,  to  the  best  of  my  recollection,  of  the  drapery 
department  on  the  sixth  floor,  and  I  know  they  were  on  the  sev¬ 
enth  floor  in  the  house  furnishings  department,  but  I  am  not 
positive  at  the  moment  that  pictures  were  taken  up  there. 

Q.  Did  you  ever  see  those  pictures  later  on? — A.  I  believe 
I  saw  them  in  Women  s  Wear. 

Q.  Do  you  recall  a  merchandise  clinic.  Mr.  Etelson,  along 
about  the  first  of  August,  at  which  you  had  a  discussion  of  the 
OPA  requirements? — A.  Yes.  sir. 

Q.  Could  you  tell  the  Court  about  that  clinic? — A. 

399  Yes.  That  was  one  of  the  merchandise  clinics  for  which 
I  was  responsible  for  the  program,  and  I  devoted  the  en¬ 
tire  program  to  a  discussion  of  price-control  regulations.  I 
spent  about  an  hour,  or  longer  than  that,  giving  the  executive 
staff  the  background  of  price  regulations,  the  reasons  for  them, 
and  gave  them  a  general  idea  of  the  direction  in  which,  so  far 
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aS|  I  knew,  the  OPA  was  working,  explaining  to  them  the  dif¬ 
ferent  methods  by  which  each  of  the  regulations  worked.  I 
had  a  large  plaque  about  six  feet,  a  reproduction  of  our  OPA 
7,  and  again  explained  to  the  people  the  use  of  it  and  how  it 
was  to  be  taken  care  of. 

Q.  Will  you  explain  to  the  Court  what  the  OPA  form  7  is, 
to  refresh  his  recollection? — A.  The  OPA  form  7  is  our  form  for 
registering  new  items — new  merchandise. 

Q.  That  is  plaintiff’s  exhibit  4.  Is  this  the  form  that  you 
refer  to? — A.  Yes;  this  is  it. 

Q.  You  had  that  enlarged? — A.  Reproduced  and  enlarged. 
Q.  How  many  people  are  there  on  the  staff  of  the  Price  Con¬ 
trol  Office  of  the  Hecht  Company  at  the  present  time? 

Air.  Austin.  Object. 

The  Court.  Overruled. 

400  A.  There  are  supposed  to  be  about  27  or  28  people, 
but  I  have  lost  about  five  people  since  I  have  been  in 

court  iicre.  I  cannot  keci)  track  of  the  number  of  people  at 
this  moment. 

Q.  What  was  it,  as  near  as  you  can  estimate  it.  during  the 
course  of  the  summer — say  July  1st  to  October  1st? — A.  I 
would  say  it  ranged  between  four  to  ten. 

Q.  It  ranged  between  four  and  ten’? — A.  Yes.  It  is  hard 
for  me  to  say — depending  on  the  amount  of  work  to  do. 

Q.  When  did  it  increase  to  the  present  size,  approximately? 
When  did  it  begin  to  assume  its  present  size  of,  say  25  or  28? — 
A.  Well,  it  began  to  increase  when  we  started  working  on  this 
MPR  210  because  we  had  to  bring  in  this  corps  of  comptometer 
operators  and  get  people  to  work  on  this  regulation. 

Q.  Were  there  any  other  reasons  that  caused  it  to  increase? — 
A.  Yes;  the  other  reasons  that  caused  the  increase  was — as  a 
result  of  the  visit  of  Mr.  Path  and  Mr.  Kaplan, 

Q.  Will  you  explain  what  you  mean  by  that  to  the  Court? 
Why  did  that  cause  it  to  increase? — A.  Well,  as  a  result  of  their 
visit  they  pointed  out  certain  errors  to  me  and  certain 

401  things  which  we  thought  were  all  right  and  which  we  had 
a  certain  check  on.  but  we  evidently  concluded  our  check 

was  not  sufficient,  so  we  increased  it  so  we  could  have  a  closer 
check, 

Q.  Up  until  the  time  Mr.  Path  came  into  the  store — which  I 
think  was  about  the  22nd  of  September — had  you  heard  any 
complaints  from  the  OPA  with  respect  to  the  way  the  store  was 
complying  with  either  the  General  Maximum  Price  Regulation 
or  any  other  regulation? — A.  Never. 

Q.  Did  you  believe — what  was  your  belief  at  that  time  with 
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respect  to  the  compliance  of  Hecht?— A.  My  belief  was  that 
we  were  doing  95  to  98  percent  of  a  complete  job.  I  told  Mr. 
Fath  that  the  minute  I  met  him. 

Q.  At  the  time  this  investigation  started,  Mr.  Etelson,  how 
did  you  first  learn  of  it? — A,  Why,  I  came  back  from  my  vaca¬ 
tion  on  a  Monday  morning. 

Q.  W’hen  was  that? — A.  Sir? 

Q.  When  was  that? — A.  I  think  it  was  the  2Sth  of  Septem¬ 
ber.  I  think  it  was  the  28th  of  September. 

Q.  Yes. — A.  And  I  was  called  into  Mr.  Brown's  office. 

402  Q.  Who  is  Mr.  Brown? — A.  Mr.  Brown  is  the  execu¬ 
tive  controller,  and  in  Mr.  Brown’s  office  I  met  Mr.  Fath 

and  Mr.  Webb  and  a  Miss  Mack. 

Q.  And  you  were  told  at  that  time  that  they  were  there  to 
investigate  the  store? — A.  Yes. 

Q.  What  instructions  did  you  receive  there  in  regard  to  this 
investigation  by  these  people  from  Mr.  Brown? — A.  To  give 
them  everything  they  wanted — 100  percent  cooperation. 

Q,  Was  that  the  attitude  that  you  did  take  throughout? — 
A.  Positively. 

Q.  And  was  any  request  that  they  made  during  this  investi¬ 
gation  refused'? — A.  No. 

Q.  May  I  have  plaintiff’s  exhibit  6‘? — I  hand  you  plaintiff's 
exhibit  6,  Mr.  Etelson,  which  is  entitled  ‘‘Merchandise  in  Stock 
on  October  6,  1942,  but  not  on  September  ceiling  price  list." 
Have  you  made  an  examination  of  this  exhibit'? — A.  Yes.  sir. 
Q.  Have  you  made  notes  you  would  like  to  refer  to  in  con¬ 
nection  with  this'? — A.  Yes,  sir. 

403  Q.  Will  you  get  them? — A.  Yes.  sir. 

Mr.  Horsky.  Get  them  for  the  whole  department. 
Your  Honor,  would  it  be  convenient  to  take  a  recess  at  this 
time?  Mr.  Etelson  says  he  left  his  notes  at  the  store  and  he 
says  he  could  get  them  during  the  recess. 

The  Court.  Surely,  We  will  take  a  short  recess. 

Mr.  Horsky.  I  thing  five  or  ten  minutes  w^ould  be  adequate. 
(A  recess  was  had  from  11 :20  a.  m.  to  11 :40  a.  m.) 

(Mr.  Etelson  resumes  the  stand.) 

By.  Mr.  Horsky: 

Q.  Mr.  Etelson,  I  asked  you,  if  I  am  correct,  if  you  had  made 
an  investigation  yourself  of  this  exhibit  6.  identified  as  6-A,  B. 
and  C — three  sheets? — A.  Yes,  sir. 

Q.  Is  that  the  exhibit  you  have  in  your  hand? — A.  Yes,  sir. 
Q.  Did  you  find  any  errors  in  that  exhibit? — A.  Yes.  sir. 

Q.  Will  you  explain  to  the  Court  what  they  are? — A.  They 
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are  errors  in  the  names  of  what  they  have  listed  here  as  the 
manufacturer  or  resource.  There  are  some  errors  in 

404  style  number  and  there  are  a  number  of  duplications  to 
listing. 

Q.  How  many  duplications  in  listing  do  you  find? — ^A. 
About  nine  or  ten  on  here  that  I  can  see  at  the  moment. 

Q.  Can  you  make  it  exact,  please? — A.  Twelve. 

Q.  Twelve  duplications? — A.  Yes,  sir. 

Q.  How  many  of  these  items  on  these  three  sheets  do  you 
find  in  which  there  are  errors  of  one  sort  or  another? — A. 
Twenty  in  addition  to  the  duplications. 

Q.  Twenty  in  addition  to  the  duplications? — A.  Yes,  sir. 

Q.  Will  you  explain  to  the  Court  what  the  nature  of  those 
errors  is — the  first  line  across.  Which  is  the  first  item  on  that 
exhibit? — A.  The  first  line  of  this  exhibit? 

Q.  Yes. — A.  This  is  Kraft  Barth,  the  manufacturer;  De¬ 
scription  3  pieces,  65  percent  Rej).  35  cotton.  No.  6406:  Date  on 
Price  Ticket.  8-42.  and  Selling  Price,  $22.50. 

Q.  Were  there  any  mistakes  in  that? — A.  That  is  a  duplica¬ 
tion  of  an  item  which  appears  on  another  page. 

405  Q.  Is  it  correctly  stated? — A.  Yes.  sir. 

Q.  Take  the  first  one  in  which  you  find  an  error. 
Take  the  first  line  in  which  you  find  an  error  and  explain  to 
the  Court  the  nature  of  the  error. — A.  Well,  you  can  take  the 
ne>;t  item.  They  have  listed  here  under  Krah  Barth  3  pieces, 
65  percent  wool,  25  percent  reprocessed.  9  hair,  style  number 
3S33.  and  that  suit  is  not  Kraft  Barth,  it  is  from  Schneider. 
Hoffenberg  <k  Mines,  the  style  number  is  6833  and  not  3833. 
and  it  is  duplicated  on  another  page. 

Q.  And  it  is  duplications  of  that  character  to  which  you  have 
referred  heretofore? — A.  Yes.  sir. 

Q.  Do  you  find  any  of  these  items  actually  listed? — A.  No. 
Q.  They  are  not  listed.  In  examining  this  exhibit,  can  you 
tell  whether  these  items  would  have  been  items  that  were  in 
stock  in  March,  or  items  that  came  in  after  March? — A.  Both. 
Q.  Both? — A.  Yes.  sir. 

Q.  From  your  examination,  would  you  say — what 

406  mistakes  did  the  buyer  make  which  would  result  in  this 
exhibit? 

Mr.  Austin.  Object,  please. 

The  Court.  You  may  answer. 

.•\.  Mistake  in  assuming  that  they  are  similar  to  other  items 
that - 

Q.  (Interposing.)  Let  me  strike  that  question  and  ask  it 
more  specifically.  What  forms  that  he  should  have  filled  out 
did  he  not  fill  out? — A.  OPA  7. 


Q.  Just  that  one? — A.  And  including  some  of  these  in  the 
OPA  4. 

Q.  So  that  the  Court  will  be  clear,  will  you  explain  what 
those  two  forms  are  again? — A,  OPA  4  is  the  form  used  in 
listing  IMarch  merchandise. 

Q.  That  is  the  original? — A.  The  original  form,  and  the  OPA 
7  is  the  form  for  new  merchandise. 

Q.  Usually  he  is  supposed  to  fill  out  for  all  items  that  come 
in  subsequently? — A.  That  is  right. 

Q.  Mr.  Etelson.  you  notice  that  this  is  signed  at  the  bottom. 
Ben  Rose. — A.  Yes. 

407  Q.  Who  is  Ben  Rose? — A.  Ben  Rose  is  the  buyer  in 
this  department. 

Q.  Do  you  recall  the  occasion  when  these  sheets  were  given 
to  you  or  Mr.  Rose  to  check,  as  Mr.  Ka])lan  testified  when 
he  was  on  the  stand? — A.  Yes.  sir. 

Q.  Were  they  given  to  you  or  IMr.  Rose? — A.  Given  to  me. 

Q.  Do  you  recall  how  long  you  had  to  check  them? — A. 
Several  days. 

Q.  When  were  they  to  be  returned?  Do  you  remember, 
specifically? — A.  Specifically  they  were  to  be  returned  to  Mr. 
Kaplan  and  Mr.  Path  on  a  Monday.  Originally  our  arrange¬ 
ment  was  they  were  to  be  returned  on  a  Monday  morning. 

Q.  Did  you,  in  fact,  during  the  period  that  you  had  them, 
make  a  check  of  them? — A.  Yes:  I  made  a  check  as  far  as  I 
could  within  the  time  that  I  had. 

Q.  Did  you  work  with  Mr.  Rose  on  that? — A.  Yes,  sir. 

Q.  Did  you  find  some  mistakes  there? — A.  Yes,  sir. 

Q.  Do  you  recall  when  Mr.  Kaplan  came  to  get  them 
40S  back  from  you? — A.  Yes. 

Q.  Could  3'ou  explain  what  happened  at  that  time? — 
A.  Yes.  Mr.  Kajilan  left  these.  I  wouldn't  permit  the  de- 
I^artment  to  sign  them  without  having  an  opportunity  to  check 
the  information  that  was  on  here,  and  therefore.  I  asked  Mr. 
Kaplan  for  an  opportunity  to  check  this. 

I  believe,  in  the  presence  of  Mr.  Dulcan,  we  promised  Mr. 
Kaplan  that  we  would  try  to  have  them  ready  for  him  on  the 
following  Alonday.  Mr.  Rose.  Mr.  Gordon,  the  assistant  bu\'er 
and  I  worked  the  intervening  days,  including  all  day  on  the 
Sunday  previous,  and  I  found  on  Sunday  that  we  wouldn't  be 
able  to  complete  the  check. 

I  tried  to  reach  Mr,  Kaplan,  and  he  was  evidentK  in  New 
York,  and  on  Monday  morning  I  called  Mr.  Kaplan  at  the 
office  and  he  was  not  there. 

He  and  Mr.  Path  came  in  about  noon  on  Monday  and  wanted 
the  information.  I  told  him  I  was  certainly  sorrj’’  I  couldn’t 
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complete  the  check.  I  did  not  want  to  give  him  incorrect  in¬ 
formation  for  their  purpose  or  for  ours,  and  therefore  I  wanted 
some  time  to  check  this  information. 

lioth  Mr.  Kaplan  and  Mr.  Fath  were  quite  upset  by  that. 
They  said  they  had  spent  quite  a  lot  of  time  in  the  store;  this 
thing  was  taking  more  time  than  they  could  devote  to 

409  it.  and  they  wanted  to  see  Mr.  Dulcan. 

We  were  having  a  luncheon  that  day  in  Mr.  Dulcan’s  office 
in  connection  with  a  battery  of  windows  for  the  Sea  Bees  which 
we  had  installed,  and  I  took  Mr.  Kaplan  and  ]\Ir.  Fath  to 
Dulcan's  office,  and  then  we  took  them  to  Mr.  Sarazen’s  office. 

Mr.  Dulcan  knew  I  had  not  completed  it.  and  I  told  him  I 
was  not  going  to  allow  this  thing  to  be  signed  unless  we 
definitely  had  an  opportunity  to  have  it  checked. 

These  gentlemen  definitely  wanted  it.  and  Mr.  Fath  said, 
“If  that  is  the  way  you  feel  about  it,  we  will  bring  in  50  people 
and  check  everybody  in  the  store  and  really  get  the  stuff."’ — 
Mr.  Dulcan  said,  “I  am  as.good  an  American  as  you  are"" - 

Mr.  Austin.  We  will  object  to  what  other  people  have  said. 

Q.  What  other  instructions  did  Mr.  Dulcan  give  you? — 
A.  Mr.  Dulcan  said  to  tell  him  everything  as  best  as  I  can  and 
finish  up — not  take  any  more  time.  I  insisted  upon  at  least 
taking  another  day.  and  we  would  not  let  them  have  it.  I 
pointed  out  some  corrections  to  them  at  that  time  which  we 
made  on  the  sheets,  and  we  let  it  go  at  that. 

Q.  Did  you  instruct  Mr.  Rose  to  sign  that? — A.  I  permitted 
him  to  sign  it.  I  did  not  stop  him. 

410  Q.  Did  you  know  at  the  time  that  he  signed  it  there 
were  mistakes  in  it  ? — A.  I  did  not  know.  I  knew  we  had 

already  found  mistakes,  but  I  did  not  know  whether  there 
w^ere  any  more  or  not  at  that  time. 

Q.  May  I  have  the  next — exhibit  7?  Mr.  Etelson,  I  hand 
you  defendant’s  exhibit  7  and  ask  you  if  you  have  made  an 
investigation  of  that  exhibit? — A.  Yes.  sir. 

Q.  Have  you  found  any  mistakes  in  that  exhibit? — A.  No, 
there  are  no  mistakes  in  this  exhibit  because  this  is  a  copy  of 
our  own  information. 

Q.  I  hand  you  defendant’s  exhibit  S  which  is  marked  with 
three  sheets,  ^A.  B,  and  C.  Did  you  make  an  investigation — 
excuse  me,  that  is  plaintiff’s  exhibit  8.  Will  you  correct  that, 
Mr.  Reporter?  Did  you  make  an  investigation  of  this 
exhibit? — A.  Yes,  sir. 

Q.  Did  you  find  any  errors  in  this  one?— A.  Yes.  sir. 

Q.  Will  you  explain — just  point  out  how  many  there  were. 
Could  you  say? — A.  At  least  a  dozen. 


161 


Q.  Will  you  point  out  one  of  them  so  we  can  under- 

411  stand  what  kind  of  an  error  you  are  referring  to? — 
A.  Yes. 

In  the  case  of  the  first  three  items  on  the  page  there, 
Schneider,  Hoffenberg  and  Mines,  3  piece  students’  suits,  they 
show  the  ceiling  price  of  S26.50  on  here,  and  this. applies  to 
coverts  in  the  ceiling  price  list  and  not  to  the  tweed  suits  which 
are  the  ones  mentioned  on  the  exhibit  here. 

Q.  Thank  you,  Mr.  Etelson.  I  notice  also  that  there  is 
some  writing  on  some  of  these  sheets — in  fact,  on  each  of  these 
sheets  initialed  by  B.  R.  Would  this  be  a  correction  you  found 
before  the  sheets  were  turned  over  to  the  Government? — 
A.  That  is  right.  These  were  corrections  that  we  made  up 
to  the  time  we  had  an  opportunity  to  check  it. 

Q.  Now  you  heard  Mr.  Kaplan’s  testimony  with  respect  to 
this  exhibit,  did  you  not? — A.  1  heard  it;  yes. 

Q.  The  exhibit  was  introduced  by  the  government  with 
Mr.  Kaplan’s  explanation  being  that  there  was  a  difference 
between  the  retail  and  the  ceiling  price  list  on  these  listed 
garments.  W’ill  you  explain  that  to  the  Court  again  so  that 
he  will  be  clear  what  those  last  two  columns  would  refer  to? 
Excuse  me,  have  you  the  exhibit  ,  before  you.  Your 
Honor? 

412  The  Court.  Yes;  right  here. 

A.  The  retail  on  here  is  the  retail  taken  from  the  con¬ 
firmation — the  retail  price  which  was  on  the  confirmation  from 
which  they  took  this  information. 

Q.  Yes. — A.  And  the  second  column  is  the  ceiling  price 
which  they  tied  up  with  this  item  from  the  ceiling  price  list. 

Q.  The  retail  would  be  that  put  down  by  the  buyer  on  the 
confirmation  on  the  date  ordered,  as  has  been  described. — 
A.  Yes;  that  is  right. 

Q.  Now  have  you  made  an  investigation  as  to  whether  or 
not  the  ceiling  prices  as  listed  or  as  alleged  to  be  listed  in  this 
exhibit  are  proper  or  improper? — A.  Have  I  made  an  investiga¬ 
tion  of  it? 

Q.  Yes. — A.  Yes. 

Q.  You  have  some  notes  of  that  investigation  with  you? — 
A.  Yes. 

Q.  Let  us  take  the  first  item.  The  first  three  items  seem  to 
be  all  the  same.  Did  you  make  an  investigation  of  those? — 
A.  Yes,  sir. 

Q.  Will  you  tell  the  Court  what  you  found  with  respect  to 
those  items — the  reason,  in  other  words,  why  the  retail  is 

413  $22.50  and  the  ceiling  price  list  is  $26.50. — A.  Well,  the 
ceiling  price  list  of  $26.50  does  not  apply  to  this  mer- 
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chandise.  The  ceiling  price  which  applies  to  this  merchandise 
is  S25.00. 

Q.  Will  you  explain  to  the  Court  how  you  determined 
that? — A.  Yes. 

Q.  Have  you  the  ceiling  price  list?  I  can  get  it  for  you. 
I  hand  you  plaintiff’s  exhibit  3  for  various  sheets  which  is  the 
price  list  for  that  department. — A.  On  page  1,  line  12,  there  is 
listed  there  students'  suits,  covert,  3  piece,  S26.50.  These  three 
items  are  tweed  suits. 

Q.  What  is  the  proper  ceiling  price  on  these  items? — 
A.  Well,  it  is  merchandise  sold  for  $22.50, 

Q.  When? — A.  In  February  and  March, 

Q.  Will  you  continue  with  your  explanation  as  to  what  the 
investigation  showed. — A.  On  April  the  15th  they  were  marked 
up  to  $25.00  to  equalize  with  a  similar  suit  which  was  in  stock 
at  $25.00  and  for  which  the  ceiling  price  was  $25.00. 

!  Q.  Would  you  summarize  for  the  Court,  then,  the 

414  results — what  you  concluded  from  your  investigation 
of  these  items. — A.  Well,  the  conclusion  is  that  the 

buyer  made  the  equalization  because  he  did  not  want  similar 
suits  in  stock  at  two  different  prices. 

Q.  Not  what  the  buyer  did  or  did  not  want  to  do,  but  what 
yoii  found  out  as  facts  with  respect  to  this. — A.  The  fact  is 
that  these  suits  sold  for  $22.50  in  March  and  were  marked  up  in 
April  to  equalize  with  another  similar  garment. 

Q.  The  fact  is  that  the  ceiling  price  should  be  $22.50. — 
A.  That  is  right. 

Q.  But  they  are  not  listed  as  $26.50  in  ceiling  price'? — A.  No, 
they  are  not. 

Q.  Now  let  us  take  the  next  series.  I  believe  the  balance  of 
that.  Schneider.  HofTenberg.  and  Hines,  down  to  students’  fleece 
coats,  are  also  similar  items.  Did  you  make  an  investigation 
of  this? — A.  Yes.  sir. 

Q.  Will  you  tell  the  Court  what  you  discovered  with  respect 
to  those  suits. — A.  The  confirmation  for  this  merchandise  was 
marked  “Fall,"  and  the  merchandise  was  retailed  at  $27.50  and 
was  marked  at  that  price  on  February  10th.  On  April 

415  15th  S3  suits  were  marked  up  from  $27.50  to  $29.75,  and 
the  reason  given  on  the  mark-up  sheet  is  “equalization." 

At  the  bottom  of  the  mark-up  sheet  there  is  a  notation,  “in 
moth-proof  room  warehouse."  Twenty-two  of  the  suits  were 
probably  brought  up  to  fill  the  Easter  rush. 

Q.  What  was  the  highest  price  at  which  these  suits  were  sold 
in  March,  or  were  they  sold  in  March? — A.  My  investigation 
would  show — I  mean  the  conclusion  of  my  investigation  is 
that  they  w’ere  not  sold  in  March. 
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Q.  Then  would  you  explain  to  the  Court  the  basis  upon  which 
you  reached  that  conclusion? — A.  Yes.  The  confirmation  for 
this  merchandise  was  marked  “Fall.” 

416  Q.  What  would  that  confirmation  tell  you? — A.  This 
confirmation  shows  the  style  number  of  the  merchandise, 

the  cost,  and  the  retail  price. 

Q.  What  does  the  notation  “Fall”  up  here  in  red  pencil  in¬ 
dicate? — A.  That  indicates  that  it  was  bought  for  sale  in  the 
Fall. 

Q.  Would  that  be  put  on  at  the  time  it  was  purchased? — A, 
Yes;  it  was  put  on  either  at  the  time  of  purchase  or  at  the  time 
the  goods  came  in. 

Q.  You  have  testified,  I  believe,  that  the  mark-up  sheet  in¬ 
dicated  that  the  merchandise  was  in  the  warehouse? — A.  Yes, 
sir. 

Q.  Would  you  show  the  Court  what  that  mark-up  sheet 
looks  like? — A.  This  is  it. 

Q.  Will  you  show  to  the  Court  what  you  mean  when  you  say 
it  is  marked  “Warehouse"? — A.  Yes;  there  is  a  notation  at  the 
bottom  of  the  mark-up  sheet  that  says  “Moth-proof  room 
warehouse.” 

Q.  What  would  your  conclusion  be  with  respect  to  the  proper 
ceiling  price  for  these  garments? — A.  My  conclusion  is  that  the 
projDer  ceiling  price  for  these  garments  is  S29.75. 

Q.  Based  on  the  fact  that  they  were  not  sold  in  March? — 
A.  Yes. 

417  Q.  And  they  could  be  or  were  compared  with  a  gar¬ 
ment  that  was  sold  in  March  at  $!^.75? — A.  That's 

right. 

Q.  Do  you  know  the  garments  with  which  they  were  com¬ 
pared? — A.  Yes;  they  were  compared  with  Piccarello  and 
Singer  garments,  No.  8706.  8707.  8708,  and  8709. 

Q.  Your  Honor,  I  offer  in  evidence  the  sheets  that  Mr.  Etel- 
son  has  offered  in  confirmation,  and  the  mark-up  sheets.  I 
would  like  permission  to  substitute  photostats  for  some  of  those. 
The  Court.  No  objection? 

Mr.  Austin.  None. 

(The  documents  were  marked  “Defendant's  Exhibits  II  and 
JJ”  and  received  in  evidence.) 

Q.  The  next  group,  Mr.  Etelson,  is  student’s  fieece  coats.  I 
think  there  are  three  of  those.  Did  you  make  an  investigation 
of  that  item? — ^A.  Yes,  sir. 

Q.  Do  you  take  them  all  togeher  or  do  you  take  them  indi¬ 
vidually? — A.  I  have  the  three. 

Q.  The  three  together? — A.  Yes. 
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Q.  WTiat  did  you  discover  with  respect  to  that  item  as  to  the 

'  reason  why  the  retail  price  is  S22.50  and  the  ceiling 

41S  price  is  $25? — A.  This  goods  came  in  and  was  retailed 

on  the  invoice  at  $22.50,  How’ever,  on  March  3  we 
marked  up  48  pieces  from  $22.50  to  $25. 

Q.  In  ]\Iarch  you  said? — A.  March  3;  yes.  sir. 

Q.  Would  you  show  the  Court  the  mark-ui)  sheet  which  illus¬ 
trates  it?  Is  that  the  same  one  you  had  before? — A.  No;  this 
is  another  one.  Wait  a  minute,  maybe  I  have  a  copy  of  that. 

Q.  It  is  in  that  book.  May  I  have  that  book  please? — 

Mr.  J.\MES.  Yes.  sir. 

A.  Sheet  No.  2-4. 

Q.  Would  you  indicate  to  the  Court  the  item  that  you  refer 
to? — A.  Forty-eight  fleece  coats — young  men’s  fleece  coats 
from  $22.50  to  $25. 

Q.  Would  you  show  the  Court  which  item  that  is? — A.  Yes. 
sir;  I  might  explain  here  that  in  connection  with  this  the  mark¬ 
up  sheet  is  also  marked  in  the  warehouse.  We  don’t  know 
whether  tliese  coats  were  brought  over  to  the  floor  stock  in 
March  or  not.  If  they  were  they  were  naturally  sold  at  $25 
because  they  were  marked  up  to  that  price  and  if  they  weren’t 
they  were  brought  over  in  August  or  September,  and  based  on 
^Maximum  Price  Regulation  No.  177  the  ceiling  price  would 
be  $25.65. 

419  Q.  In  other  words,  the  explanation  for  the  difference 
in  this  case  between  the  retail  price  and  the  ceiling  price 
was  that  they  were  marked  up  in  March?— A,  That's  right. 

Q.  After  they  were  received? — A.  That’s  right, 

I  will  offer  in  evidence,  your  Honor.  Exhibit  No,  KK. 

'(The  document  was  marked  “Defendant’s  Exhibit  KK’’  and 
received  in  evidence.) 

Q.  Now,  without  going  through  all  the  rest  of  these  style 
mlmbers  on  this  exhibit  item  by  item.  Mr.  Etelson.  can  you 
summarize  the  results  of  your  investigation?  Have  you  pre¬ 
pared  a  summary  of  some  sort  or  can  you  just  run  down  through 
tliese  and  tell  us  in  which  instances,  if  any,  you  find  evidence 
that  the  ceiling  price  is  improper.  You  said  that  the  ceiling 
price  on  the  first  item  should  have  been  $25. — A.  That’s  right. 

Q.  No.  it  should  have  been  $22.50. — A.  It  should  have  been 
$22.59.  That’s  right. 

'Q.  On  the  next  item  you  said  the  ceiling  price  was  properly 
$29.75? — A.  That’s  right. 

Q.  And  the  next  item  was  properly  $25? — A.  That’s 
right. 

Q.  Could  you  run  through  the  rest  of  them  and  indi¬ 
cate  which  ones  are  correct,  and  if  you  come  to  one  that 
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is  not  correct  will  you  explain  the  nature  of  the  error? — A.  The 
next  five  are  correct.  That’s  stvle  Xo.  5524.  5521,  5522,  5523, 
and  3351. 

Q.  That’s  fleece  school  coats? — A.  That’s  right. 

Q.  The  ceiling  price  is  proper?— A.  That’s  right. 

Mr.  Austin.  I  must  object  to  that.  That’s  a  pur'D  con¬ 
clusion.  There  must  be  some  evidence. 

The  Court.  I  assume  that  Mr.  Horsky  expects  to  follow  that 
up. 

Mr.  Austin.  The  conclusion  should  be  drawn  from  the  evi¬ 
dence. 

Q.  May  I  explain  it.  Your  Honor.  I  would  like  to  make  my 
position  on  this  clear.  I  thought  that  I  could  simplify  and 
shorten  the  testimony  in  connection  with  these  documents  by 
having  the  witness  indicate  typical  examples  of  his  investiga¬ 
tion  and  then  submit  his  conclusion  with  leave  for  the  Govern¬ 
ment  to  cross-examine  on  any  items  they  wish,  of  course. 

The  only  w’ay  in  which  I  can  get  the  complete  results  of  his 
investigation  to  you  is  either  to  go  through  them  item  by  item, 
which  is  very  time-consuming,  or  else  have  him  summarize 
with  leave  for  the  Government  to  question  any  item  he  says  is 
correct  or  incorrect,  and  ask  him  how  or  why  and  produce 
421  the  papers  and  all  the  rest  of  it. 

I  am  perfectly  willing  to  do  that  but  I  thought  I  could 
save  the  time  of  the  Court  by  using  this  other  method.  If  that 
is  not  agreeable,  I  am  perfectly  willing  to  go  through  wuth  it, 
piece  by  piece.  We  have  the  papers  here  and  they  are  avail¬ 
able  for  cross-examination. 

Mr.  Austin.  I  might  also  say.  if  the  Court  please,  as  I  recall 
the  testimony  of  Mr.  Kaplan  with  respect  to  this  particular 
department  which  we  are  now  examining  and  all  of  this  work 
of  inspection,  the  investigation  was  done  in  connection  with 
Mr.  Rose,  the  buyer,  and  at  that  time  the  explanation  was 
made  that  Mr.  Rose  had  to  go  to  these  particular  items'  to 
identify  them  because  of  his  personal  knowledge  of  them  inas¬ 
much  as  they  were  neither  identified  on  the  base  period  list 
with  the  style  numbers,  nor  were  these  mark-ups  identified; 
and  I  think  the  Court  will  appreciate  that  these  two  mark-ups 
that  have  now  been  introduced,  neither  of  them  contains  any 
manufacturer’s  name  or  any  style  number. 

And  I  think  that  inasmuch  as  the  witnesses — officers  of  the 
store — both  on  direct  and  cross-examination  have  stated  that 
the  primary  responsibility  for  compliance  was  in  the  buyers 
and  that  they  were  the  only  ones  who  could  identify  these  com¬ 
modities — the  only  ones  who  actually  knew  that  if  they  are 


going  to  seek  to  tie  up  these  various  items — it  must  be  done 
by  someone  who  has  ijersonal  knowledge  inasmuch  as  it 
422  is  very  apparent  on  the  face  of  the  documents  that  they 
do  not  tie  them  up  at  ail;  and  I  think  that  the  buyers 
should  be  called  as  they  are  the  men  who  can  give  the  best  evi¬ 
dence  in  regard  to  these  matters, 

Q.  Your  Honor,  Mr,  Etelson  is  the  price  control  adminis¬ 
trator  of  the  store  and  he  has  made  an  investigation  of  these 
items  on  these  various  exhibits,  with  the  assistance  of  everyone 
in  the  store,  of  course, 

'I  will  have  the  buyer  in  this  department  on  the  stand  if  Mr. 
Austin  wishes  to  identify  these  mark-ups.  In  any  event  he  is 
going  to  be  on  the  stand,  and  I  will  have  him  further  identify 
these  if  necessary;  but  it  seems  to  me  that  Mr.  Etelson,  under 
whose  supervision  the  investigation  of  these  exhibits  was  con¬ 
ducted,  is  perfectly  comi)etent  to  testify  with  respect  to  the 
story  on  these  exhibits. 

The  Court.  I  think  it  will  be  almost  necessary  for  the  wit¬ 
ness  to  explain  these  answers  when  he  says  that  they  are  incor¬ 
rect — that  the  exhibits  are  incorrect.  I  don’t  quite  know 
whether  I  understood  you  or  not.  Did  you  mean  to  intimate 
that  this  witness  has  talked  to  the  buyers  and  he  is  now  testify- 
i)ig  from  what  they  have  told  him? 

Q.  May  I  ask  the  witness  a  couple  of  questions.  Your  Honor? 

The  Court.  Yes. 

Q.  In  making  the  investigation  of  these  exhibits  did  you  have 
the  assistance  of  Mr.  Rose? — A.  Yes.  Sir. 

42.3  Q.  Did  he  work  with  you  through  the  office  of  in¬ 
vestigation? — A.  Yes.  sir. 

'Q.  And  you  together  went  through  the  store’s  records  and 
found  what  you  are  testifying  on? — A.  That's  right. 

Q.  He  heli)ed  you  in  making  your  conclusions? — A.  Yes,  sir. 

The  Court.  But  vou  are  not  reciting  his  conclusions? — A. 
Sir? 

The  Court.  You  are  not  adopting  his  conclusions? — A.  No, 
sir. 

Q.  Your  Honor,  there  is  no  reason  why  there  should  be  any 
doubt  about  it.  The  buyer  is  here  in  court  and  will  be  a  wit¬ 
ness  and  can  identify  these  himself.  I  will  ask  him  to  in  order 
to  satisfy  the  Government,  If  they  can  come  in  tentatively 
in  this  fashion  I  will  ask  him  later  to  identify  each  one. 

The  Court.  You  may  proceed.  I  think  this  witness  wdll 
have  to  go  further  than  to  say  that  the  exhibit  is  wrong.  He 
will  have  to  show*  wffiy. 

Q.  Your  Honor,  may  I  be  heard  just  a  little  bit  more  on  that. 
This  exhibit  does  not  purport  to  say  the  ceiling  price  is  er- 
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roneous.  It  purports  to  raise  an  inference  that  the  ceiling  price 
might  be  erroneous  because  the  original  price  at  which  it  was 
to  retail  is  diffierent. 

424  Mr.  Etelson’s  examination  has  been  directed  to  the 
question  whether  that  inference  is  justified  in  any  of 

these  cases.  Now,  as  I  say,  it  will  take  quite  a  lot  longer  to 
go  through  each  of  these  items  and  to  tell  how  he  comes  to 
the  conclusion  that  the  inference  is  or  is  not  justified  and  I 
submit  that  to  save  the  time  of  the  court  it  would  be  a  great 
deal  easier,  inasmuch  as  we  are  not  going  to  contend,  as  you 
can  see  already,  that  all  of  them  are  wrong.  Which  one  is 
wrong  and  which  one  is  not  wrong  is  not  the  material  fact  in 
this  case.  It  is  the  number  which  are  and  the  number  which 
are  not,  so  you  will  get  a  true  picture  of  the  extent  to  which  this 
buyer  made  errors.  I  submit  that  it  would  be  simpler  to  do  it 
the  way  I  suggest,  but  I  am  perfectly  willing  to  do  it  any  way 
Your  Honor  wishes. 

The  Court.  You  must  choose  your  own  method  of  examin¬ 
ing  the  witness,  but  my  ruling  would  simply  indicate  that  an 
answer  that  there  was  an  inference  that  the  exhibit  is  erroneous 
without  explanation  would  not  carry  much  weight. 

Q.  All  right.  Your  Honor,  thank  you.  Which  item  are  you 
on.  Mr.  Etelson? — A.  I  beg  your  pardon. 

Q.  Which  item  were  you  explaining  at  the  time? — A.  I  was 
on  5524.  5521.  5522.  5523,  and  3351. 

Q.  Fleece  school  coats? — A.  Yes,  sir. 

Q.  What  did  you  discover  with  respect  to  that  item? 

425  What  was  the  retail  price  on  this  item,  as,  indicated  on 
the  exhibit? — A.  $15.95. 

Q.  And  the  ceiling  price  is  listed  as  what? — A  $17.95. 

Q.  YTiat  did  you  discover  as  to  the  reason  why  those  prices 
vary? — A.  On  March  3.  74  pieces  were  marked  up  from  $15.95 
to  $17.95.  and  the  reason  given  for  the  mark-up  was  replace¬ 
ment  price.  At  the  bottom  of  the  sheet  is  the  notation, 
“Merchandise  found  in  moth-proof  room  in  New  York  Avenue 
warehouse.” 

Q.  May  I  interrupt  you.  In  other  words,  the  reason  why 
the  prices  are  different  is  that  there  was  a  mark-up  in  March, 
is  that  correct? — A.  That’s  right. 

Q.  Could  you  identify  that  mark-up  for  the  court? — A.  Yes, 
sir.  I  think  His  Honor  has  it  there.  It  is  2-4. 

Q.  Would  you  point  it  out  to  the  court.  Mr.  Etelson? — A. 
Yes.  sir;  it  is  item  No.  2  on  this  list. 

Q.  Then  vour  conclusion  is  that  the  proper  ceiling  price  is 
$17.95?— A.‘  ThaCs  right. 
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Q.  Did  you  make  an  investigation  of  the  next  two  items — 
the  Weiner-Katz  “Big  Fellow”  suits? — ^A.  Yes,  sir. 

Q.  Could  you  explain  to  the  court  the  rea^n  why  the 

426  confirmation  retail  price  is  $17.95  and  the  ceiling  price  is 
$18.95? — A.  The  ceiling  price  on  this  suit  is  $17.95  and 

the  $18.95  does  not  apply  to  that  suit.  There  are  two  different 
Weiner-Katz  suits,  one  at  $17.95  and  one  at  $18.95;  and  the 
$17.95  suit  is  never  sold  for  any  other  price  but  $17.95. 

Q.  Then  the  $18.95  on  the  exhibit  is  an  erroneous  attribution 
of  that  ceiling  price  on  this  suit? — A.  That’s  right. 

Q.  It  is  not  listed  at  $18.95? — A.  No. 

Q.  The  next  item,  Mr.  Etelson,  is  the  Louis  Saffer  one-pants 
plaid  suit.  The  retail  price  indicated  is  $25;  the  ceiling  price, 
$27.50.  Could  you  explain  what  you  have  found  to  be  the 
reason  for  the  difference  in  that  instance? — ^A.  The  ceiling  price 
on  that  suit  is  $25;  $27.50  applies  to  another  suit  from  Louis 
Saffer. 

Q.  Again,  in  other  words,  it  is  an  erroneous  ceiling  price 
attributed  to  this  suit? — A.  That’s  right. 

Q.  And  this  suit  has  not  sold  for  $27.50? — A.  No,  sir. 

Q.  Did  you  discover  or  did  you  find  the  basis  upon  which 
the  confusion  arose? — A.  The  $27.50  applies  to  style  No. 
6404. 

427  Q.  Is  that  on  the  list  that  you  have  there? — A.  On 
the  exhibit? 

Q.  The  submitted  cost  of  living  list.  Here  is  a  copy. — ^A. 
Here  it  is.  It  is  item  No.  7  on  the  first  page.  Styles  6402, 
6403,  and  6404  at  $27.50. 

Q.  Style  No.  6400  is  not  listed  at  $27.50? — A.  No,  sir. 

Mr,  Austin.  Is  6400  listed? — ^A.  No. 

Q.  Did  you  make  an  investigation  of  the  next  item,  Mr. 
Etelson? 

Mr.  Austin.  Just  a  moment,  Mr.  Horsky,  let  me  interrupt 
here.  He  says  6400  is  not  listed.  How  does  he  come  to  the 
conclusion  he  has  reached? 

Q.  Will  you  explain  Mr.  Etelson,  how  you  arrived  at  the 
conclusion  of  the  proper  price  on  this  item — that  the  proper 
price  on  this  item  is  $25? — ^A.  Because  it  was  retailed  at  $25 
and  there  w’as  never  any  mark-up  on  it. 

Mr.  Austin.  You  are  talking  about  6404,  aren’t  you? — ^A. 
j^o  •  0400 

Mr.  Austin.  6400? — ^A.  That’s  right. 

Mr.  Austin.  It  is  not  on  the  ceiling  price  list,  is  it? — A. 
No. 

Q.  That  was  retailed  in  March  at  $25? — A.  Yes. 

Q.  Did  you  make  an  investigation  of  the  next  item? — 
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A.  By  the  way,  they  have  “Walker’'  as  the  manufacturer  of 
that  suit.  Saffer  is  the  manufacturer.  “Walker”  is  the  model 
name. 

Q.  That  has  been  corrected,  I  believe,  on  the  copy  that  was 
introduced  in  evidence. 

The  Court.  It  has  been  changed. 

Q.  Yes.  Now,  referring  to  the  next  item,  Mr.  Etelson,  the 
letail  price  is  S10.9o  and  the  ceiling  price  is  $11.95.  Will  you 
explain  the  reason  why  those  two  figures  differ? — A.  This  item 
is  listed  in  our  ceiling  price  book  at  $11.95.-  The  price  on  it 
in  March  was  $10.95.  There  isn’t  any  record  of  any  mark-up 
taken  on  the  item.  I  mean  there  is  no  explanation  as  to  how 
this  item  became  $11.95.  There  is  no  record  of  any  mark-up 
on  it.  It  is  just  possible  that  a  few  pieces  of  the  suit  were  left 
in  stock  and  may  have  gotten  in  with  another  classification  of 
knicker  suits  which  were  marked  from  $10.95  to  $11.95. 

Q.  The  proper  ceiling  price  should  be  $10.95? — A.  $10.95; 
that’s  right. 

Q.  Did  you  make  an  investigation  of  the  next  group  of 
items  from  the  Alder  Pants  Company  of  tweed  slacks 

429  where  the  retail  price  is  $5.99  and  the  ceiling  price  is 
$6.95?— A.  Yes. 

Q.  What  is  your  explanation  of  the  reason  for  the  distinction 
between  these  two  figures? — A.  The  $6.95  does  not  apply  to 
these  slacks.  This  ceiling  price  of  $6.95  is  listed  in  our  basic 
ceiling  price  list  and  refers  to  covert  slacks  from  the  Adler 
Pants  Company. 

Q.  Would  you  indicate  to  the  count  where  that  appears  on 
the  ceiling  price  list? — A.  Yes,  sir.  It  is  about  the  seventh 
item  from  the  bottom  on  page  two. 

Q.  What  does  it  mean? — A.  It  reads,  “wool  slacks,  26-2’’ — 
that’s  what  it  looks  like  on  here — and  then  under  “Description” 
it  says  “covert,  all  wool,  $6.95.” 

Q.  The  proper  ceiling  price  is  $5.99? — A.  The  proper  ceiling 
price  for  the  slacks  shown  on  the  exhibit  is  $5.99.  And  they 
have  sold  for  $5.99. 

Q.  Will  you  explain  how  you  arrived  at  that  $5.99  price  as 
the  proper  ceiling  price? — A.  Yes,  this  merchandise  compares 
with  another  item — another  slack — at  $5.99  from  the  Rudd 
Manufacturing  Company. 

Q.  Did  you  make  an  investigation  of  this  next  large  group  of 
items  from  A.  S.  Birsch — golf  suits? — A.  Yes.  sir. 

430  Q.  In  this  case  the  exhibit  shows  a  retail  of  $10.95 
and  a  ceiling  price  of  $11.95? — A.  That’s  right. 

Q.  Can  you  explain  the  reason  for  the  difference? — A.  Yes, 
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these  suits  sold  at  S10.95  in  March  and  were  marked  up  in 
April  to  $11.95. 

Q.  What  was  the  proper  ceiling  price  on  these  suits — 
$10.95? — A.  That’s  right. 

Q.  And  the  mark-up  in  April  was  improper? — A.  That’s 
right.  Except  this  last  item  that  they  have  here.  That  style 
No.  8192  is  a  different  suit  from  these  others.  I  mean  there 
is  no  question  about  that  garment.  I  think  it  is  just  in  there 
by  mistake. 

Q.  On  the  items  where  the  last  three  columns  on  the  ex¬ 
hibit  are  not  completed — are  they  the  same? — A.  I  take  it 
that  it  is  a  continuation  of  the  figures  that  were  above  it. 

Q.  There  should  be  ditto  marks? — A.  That’s  right. 

Mr.  James.  Dowm  to  8192? — A.  W’ell,  that  8192  is  a  different 
suit  altogether.  I  don’t  think  that  belongs  in  there  at  all. 
The  price  on  that  suit  is  $12.95.  I  mean  it  doesn’t  belong 
to  the  same  group  that  is  shown  above. 

431  Q.  The  $12.95  is  the  proper  price? — ^A.  Yes,  sir. 

'  Q.  On  w’hat  basis  do  you  arrive  at  that? — A.  It  is  a 
different  cost  from  these  other  suits  and  it  was  retailed  at 
$12.95. 

Q.  In  March? — A.  When  they  came  in;  yes. 

The  Court.  The  court  will  suspend  now.  We  will  continue 
at  1 :30. 

(The  court  was  adjourned  at  12:30  p.  m.) 

432  AFTERNOON  SESSION 

Mr.  L.  G.  Etelson,  a  witness  called  by  and  on  behalf  of  the 
defendant,  having  been  previously  sworn,  resumed  the  stand 
and  testified  as  follows: 

Direct  examination  by  Mr.  Horsky: 

Q.  At  the  conclusion  of  the  morning  session  you  had  got 
down  to  the  A.  S.  Birsh  items ;  the  next  item  on  the  exhibit  is 
Delux  W^ash  Suit  Company,  Stocky  Slack  Sets,  which  shows 
a  retail  of  $3.95  and  a  ceiling  price  of  $4.50.  This  is  on  page 
2  of  this  exhibit  [indicating].  Did  you  make  an  investigation 
of  that  item? — ^A.  I  haven’t  been  able  to  complete  the  inves¬ 
tigation  of  this  one,  as  I  recall,  because  I  haven’t  been  able 
to  get  the  complete  information  on  it. 

However,  from  the  investigation  that  I  have  made,  as  far 
as  I  have  been  able  to  get  it,  the  ceiling  price  on  the  Delux 
Wash  Suit  is  $3.95,  and  on  the  Endel  pants  item  is  $1.95. 

Q.  In  other  words,  the  ceiling  prices  are  improper  on  those 
items,  so  far  as  you  know? — A.  Yes,  sir. 
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Q.  All  right,  the  next  items  are  Students  coats  from 

433  Kraft,  scratched  out  on  my  copy  of  the  exhibit;  is  that 
correct  as  to  yours? — A.  Yes.  sir;  the  next  one  which 

is  open  is  style  4417. 

Q.  Kraft  Barth;  the  figure  at  retail  is  $17.95,  is  that  cor¬ 
rect? — A.  It  has  been  penciled  in  with  a  retail  of  $17.95,  a  ceil¬ 
ing  price  of  $18.95. 

Q.  Have  you  made  an  investigation  of  that  item? — A.  Yes. 
Q.  What  did  you  discover  was  the  reason  why  the  retail  and 
ceiling  prices  differ  with  respect  to  that  item? — A.  This  item, 
so  far  as  we  could  find  out,  was  retailed  at  $17.95.  was  registered 
at  $17.95,  in  the  ceiling  price  book  on  page  1,  line  33,  as  4400 
range ;  and  if  the  investigator  found  what  he  thought  was  the 
same  outfit  at  $18.95  it  may  have  been  that  the  coat  with  a  price 
tag  of  $18.95  was  taken  from  a  long  two-trousers  outfit  or  put 
on  a  long  golf  outfit  by  mistake. 

Q.  In  other  words,  this  item  which  is  described  in  the  column 
across  [indicating]  is  properly  priced  at  $17.95? — A.  Yes,  sir. 
Q.  And  was  registered  at  that  price? — A.  Yes.  sir. 

Q.  Would  you  point  out  to  the  Court  where  the  item 

434  occurs  in  the  ceiling  price  list? — A.  It  is  the  sixth  item 
from  the  bottom  of  page  1,  described  as  Husky  Suits 

26-19.  style  4400,  full  lined  three-piece  tweed,  $17.95, 

Q.  You  would  conclude  that  the  $18.95  is  an  improper  attri¬ 
bution  to  the  ceiling  price  as  to  this  item? — A.  That  is  correct. 

Q.  Let  us  take  the  next  item.  Mr.  Etelson,  Xo.  6404,  from 
Louis  Saffer  Company,  long  W’alker  suits,  in  which  the  retail 
is  listed  at  $25.00  and  the  ceiling  price  at  $27.50.  Did  you  make 
an  investigation  of  this  item? — A.  Yes,  sir. 

Q.  Would  you  explain  the  reason,  if  you  discovered  it,  as 
to  the  discrepancy  between  the  suggested  retail  price  and  the 
ceiling  price? — ^A.  Yes,  sir.  The  confirmation  for  this  item 
shows  it  as  retailed  as  $25.00. 

Q.  Have  you  confirmation  there? — A.  Yes,  sir.  This  is  it 
right  here  [indicating] ;  the  first  item  on  there,  6404. 

Q.  What  else  did  you  find?  Excuse  me.  is  that  the  basis 
upon  which  the  $25.00  figure  would  appear  on  this  retail 

435  column? — A.  That  is  correct,  taken  from  the  confirma¬ 
tion. 

Q.  What  else  did  you  discover? — A.  On  the  invoice  which 
ties  up  with  this  confirmation  the  retail  on  here  [indicating] 
is  $27.50,  and  the  merchandise  was  marked  at  that  price  in 
February. 

Q.  Can  you  explain  to  the  Court  from  that  invoice  that  you 
have  how  you  identified  this  item? — A.  They  took  this  infor¬ 
mation  from  the  confirmation  on  this  retailed  at  $25.00,  but  it 


was  retailed  on  there  if  it  is  a  new  shipment  and  the  same 
garment  came  in,  No.  6404,  and  was  retailed  for  $27.50,  and  it 
is  listed  in  our  basic  ceiling  price  list  at  $27.50. 

Q.  First,  what  do  you  consider  from  your  investigation  would 
be  the  proper  ceiling  price? — A.  $27.50. 

Q.  On  what  basis? — ^A.  On  the  basis  that  it  was  marked  and 
in  stock  on  that  basis,  at  $27.50. 

Q.  As  may  be  seen  from  the  invoice? — A.  Yes,  sir. 

Q.  Is  that  the  invoice  which  you  are  referring  to?  [in- 

436  dicating] — A.  Yes,  sir. 

Q.  Would  you  show  the  Court  how  you  determine 
that? — A.  The  style  number  is  in  the  first  column  down  below 
and  the  retail  is  in  red  ink.  which  is  all  put  on  by  the  invoice 
clerk. 

Q.  Can  you  tell  from  that  exhibit,  ]\Ir.  Etelson,  what  time 
•  that  was  marked  at  that  price? — A.  Put  on  there  February 
20.  I  believe.  It  is  pasted  on,  on  the  apron,  attached  to  the 
invoice. 

Q.  Would  you  indicate  to  the  Court  what  you  are  referring 
to? — A.  Yes.  sir;  it  shows  here  marked  February  20  [indicat¬ 
ing]  ,  and  then  the  person  who  marked  it  at  that  price. 

Q.  Does  the  marker  who  marks  it  use  the  price  on  the  con¬ 
firmation  or  the  price  on  the  invoice  to  mark? — A.  The  goods 
are  marked  from  the  invoice. 

Q.  And  the  invoice  indicates  the  price  at  which  she  marked 
it? — A.  That  is  right. 

Q.  May  I  offer  these  two  in  evidence.  Your  Honor?  These 
are  Defendant’s  Exhibits  LL  and  MM. 

(The  documents  were  marked  “Defendant’s  Exhibits  LL  and 
MM’’  and  received  in  evidence.) 

437  Q.  The  next  item.  Mr.  Etelson.  is  an  item  from  Wear- 
best  Coat  Company,  long  Camel  coats.  The  retail  is 

indicated  at  $25.00;  the  ceiling  price  list  indicates  $26.50.' 
Would  you  explain— did  you  investigate  this  item? — A.  Yes, 
sir. 

Q.  Would  you  explain  what  you  found  as  to  the  reason  why 
the  retail  and  the  ceiling  price  differ’? — A.  These  coats  were 
retailed  on  the  confirmation  and  on  the  invoice  at  $25.00.  They 
were  received  and  marked  at  that  price  in  April.  We  didn’t 
have  this  merchandise  in  March. 

Q.  Do  you  have  the  invoice?  Does  the  confirmation  show 
when  they  were  received? — A.  The  confirmation  shows  that 
they  came  into  the  warehouse  on  March  31. 

Q.  Would  you  show  the  Court  as  to  how  you  know  that  from 
the  confirmation? — A.  Yes,  sir.  There  is  a  date  up  here  [indi¬ 
cating]  March  31. 


173 


Q.  All  right,  Mr.  Etelson,  continue. — A.  And  these  coats 
were  retailed  at  S25.00  and  they  were  marked  up  on  May  11 
from  $25.00  to  $26.50  because  they  compared  with  an- 

438  other  coat  on  which  the  ceiling  price  was  $26.50  in 
stock. 

Q.  Your  conclusion  is  that  the  ceiling  price  is  properly  put. 
is  it? — A.  That  is  right;  yes,  sir. 

Q.  The  next  items  are  suits  from  Louis  Saffer  Company  on 
which  the  retail  is  indicated  at  $27.50  and  the  ceiling  price  is 
indicated  at  $28.50,  style  number  9104.  Did  you  investigate 
this  item? — A.  Yes,  sir. 

Q.  Would  you  explain  why.  so  far  as  your  investigation 
revealed,  the  two  columns,  retail  and  ceiling  price  are  differ¬ 
ent? — A.  Yes,  sir.  This  merchandise  was  retailed  on  the  con¬ 
firmation  and  on  the  invoice  at  $27.50  and  was  marked  at  that 
price  on  March  12.  On  March  27  a  mark-up  was  taken  from 
$27.50  to  $28.50  with  the  reason  given  as  replacement  prices, 
and  the  mark-up  sheet  shows  that  the  mark-up  was  taken  right 
on  the  floor. 

Q.  Do  you  have  that  mark-up  sheet? — A.  Yes.  sir. 

Q.  Would  you  show  the  Court  the  item  that  you  are  talking 
about  and  also  how  you  know  it  was  taken  from  the  floor? — 
A.  Yes.  sir.  This  is  the  mark-up  sheet  [indicating] ; 

439  it  is  the  second  item  here,  $27.50  to  $28.50  [indicating] 
and  it  is  marked  “on  the  floor.”  The  date  is  March  27, 

and  this  is  the  date,  following  that  up  [indicating]. 

Q.  May  I  offer  that  mark-up  sheet  in  evidence.  Your  Honor? 
That  is  sheet  27,  sheet  27,  mark-up  sheet  27.  There  is  another 
item  here. 

(The  document  was  marked  “Defendant's  Exhibit  NN”  and 
received  in  evidence.) 

Q.  There  is  another  item  from  Louis  Saffer  Company  also, 
gabardine  suits,  style  9105,  on  which  the  prices  are  shown  as 
$25.00  and  $26.50.  Did  you  investigate  that  item? — A.  Yes. 
sir. 

Q.  What  did  your  investigation  show  as  to  the  reason  for  the 
distinction  between  those  columns  [indicating]  with  respect  to 
that  item? — A.  My  investigation  showed  that  this  merchandise 
w’as  retailed  on  the  confirmation  and  on  the  invoice  at  $25.00 
and  was  marked  at  that  price  on  February  9.  On  March  27 
these  suits  were  marked  up  from  $25.00  to  $26.50;  the  reason 
given  was  replacement  prices,  and  the  mark-up  sheet  shows  that 
the  mark-up  was  taken  right  on  the  floor. 

440  Q.  Am  I  correct  in  saying  this  is  essentially  the  same 
explanation  as  to  the  previous  item? — A.  That  is  right. 

Q.  Is  the  mark-up  sheet  the  same? — A.  Same  mark-up  sheet. 
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_Q.  Would  you  show  it  to  the  Court? — A.  Yes,  sir.  It  is  the. 
first  item  on  here  [indicating]. 

Q.  Then  your  conclusion  of  that  with  respect  to  the,  or  both 
of  these  suits  is  that  the  proper  ceiling  price  is  the  price  listed 
in  the  ceiling  price  column? — A.  That  is  right. 

Q.  The  iie.xt  two  items  on  my  copy  of  the  exhibit  are 
scratched  out.  is  that  correct? — A.  Yes.  sir. 

Q.  The  next  item  is  two  suits  from  Wearbest  Company, 
converts.  0(500  and  0500,  at  which  the  retail  is  given  as  S25.00 
and  the  ceiling  i)rice  at  $20.50.  Did  you  investigate  that 
item? — A.  Yes,  sir. 

Q.  What  is  the  exi)lanation  you  could  determine  for  the 
(lifTerence? — A,  The  exhibit  sheet  shows  that  these  two  style 
numbers  as  taken  from  confirmation  47.703.  This  is  evidently 
an  error  by  the  investigator  as  these  two  style  numbers 

441  are  not  listed  on  this  confirmation. 

Q.  Do  you  have  the  confirmation? — A.  Yes,  sir.  The 
number  of  the  confirmation  is  44703,  which  is  the  one  that  is 
on  the  c-xhibit. 

Q.  Would  you  hand  that  to  the  Court?  What  did  you  dis¬ 
cover  with  respect  to  these  items?  Were  you  able  to  identify 
them? — A.  Yes.  sir;  these  two  style  numbers  are  on  confirma¬ 
tion  number  8501. 

Q.  Would  you  make  a  note  on  that  exhibit  in  light  pencil  of 
th^^  proper  confirmation  number?  Is  that  all  right,  iNIr.  Austin? 
(No  response  noted.) 

Q.  Continue,  Mr.  Etelson;  and  these  were  retailed  on  the 
confirmation  and  on  the  invoice  at  $25.00  and  were  marked  at 
thi^t  price? — A.  These  were  retailed  on  the  confirmation  and 
on  the  invoice  at  $25.00  and  were  marked  at  that  price  when 
received  in  February  and  March.  On  March  11a  mark-up  was 
taken  from  $25.00  to  $26.50.  The  reason  given  on  the  mark-up 
sheet  is  replacement  value,  and  there  is  also  a  notation  on  the 
mark-up  sheet  showing  that  the  mark-up  was  taken  on  the 
floor. 

Q.  Do  you  have  that  mark-up  sheet? — A.  Here  it  is;  yes, 
sir. 

Q.  Your  conclusion  is  that  the  proper  ceiling  price 

442  on  this  item  is - A.  $26.50;  yes,  sir. 

Q.  I  offer  this  eonfirmation  and  this  mark-up  sheet  in 
evidence.  Your  Honor.  That  Is  mark-up  sheet  Xo.  25.  The 
confirmation  is  00  and  the  mark-up  is  PP. 

(The  documents  w’ere  marked  “Defendant’s  Exhibits  00 
and  PP”  and  received  in  evidence) 

Q.  The  next  item  on  this  exhibit,  Mr.  Etelson,  is  this  suit 
from  Sanders  A.  Levinahn,  not  identified;  with  retail  at  $21.00 
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and  ceiling  price  at  S21.50.  Did  you  investigate  that  item? — 
A.  Yes,  sir. 

Q.  What  was  the  result  of  your  investigation? — A.  This  par¬ 
ticular  suit  is  mentioned  in  the  exhibit  here  [indicating]  is  a 
boy’s  husky  suit,  consisting  of  coat,  vest  and  two  long  trousers. 
This  merchandise  was  retailed  on  the  confirmation  at  S21.00. 

Q.  Have  you  the  confirmation? — A.  Yes,  sir.  It  is  this  last 
item  [indicating],  S21.00. 

Q.  Does  the  confirmation  show  the  style  number? — A.  Xo, 
I  think  it  just  says  “Husky  suits”  on  it.  However,  the 

443  retail  entered  on  the  invoice  is  S21.50,  which  is  evidently 
a  clerical  error  in  the  invoice  work. 

Q.  Have  you  the  invoice? — A.  Yes,  sir. 

Q.  Would  you  indicate  that  to  the  Court? — A.  Right  here 
[indicating] ;  retaOed  at  S21.50.  that  last  item.  The  merchan¬ 
dise  was  marked  at  S21.50  on  March  7  which  is  indicated  on 
the  invoice  over  here,  sir  [indicating],  on  March  27. 

Q.  In  other  words,  there  was  a  mistake,  a  clerical  mistake  in 
transposing  the  price  from  the  confirmation  to  the  invoice? — 
A.  That  is  right. 

Q.  But 'it  was  marked  in  March? — A,  Yes,  sir. 

Q.  And  it  was  actually  priced  at  $21.50  in  March? — A.  That 
is  right. 

Q.  I  offer  that  confirmation  and  the  invoice  in  evidence. 
Your  Honor;  QQ  and  RR. 

(The  documents  were  marked  “Defendant’s  Exhibits  QQ  and 
RR”  and  received  in  evidence). 

Q.  The  next  item,  Mr.  Etelson,  is  Sol - A.  I  think  that 

should  be  Sol  Duhovney,  or  some  such  D-u-h-o-v-n-e-y. 

444  Q.  And  that  is  indicated  as  retailed  at  $14.95  and  a 
ceiling  price  of  $15.95? — A.  That  is  right. 

Q.  Did  you  investigate  that  item? — A.  Yes,  sir. 

Q.  Are  those  items  to  be  taken  together  or  are  they  separate 
[indicating],  the  two  items  from  Sol  Duhovney? — A.  Taken 
separately. 

Q.  What  did  you  find  out  with  respect  to  the  reason  for  the 
distinction  betw’een  the  two  prices  in  respect  to  the  first  item? — 
A.  This  group  of  merchandise  was  retailed  on  the  confirmation 
and  on  the  invoice  at  $14.95,  and  was  marked  at  that  price  on 
March  26,  and  on  April  15  they  were  marked  from  $14.95  to 
$15.95,  and  the  reason  on  the  mark-up  sheet  was  equalization 
w’ith  another  suit. 

Q.  Your  conclusion  would  be  that  the  proper  ceiling  price 
was  $14.95? — A.  That  is  correct. 

Q.  And  that  this  mark-up  w'as  improper? — A.  That  is  right. 

Q.  Wliat  was  your  conclusion  with  respect  to  the  Sol  Duhov- 
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ney  suit  similarly  priced,  S14.95  and  S15.95? — A.  This  suit 
was  retailed  on  the  confirmation  and  on  the  invoice  at  $14.95 
I  and  was  marked  at  that  price  on  March  26. 

445  There  has  been  no  mark-up  taken  on  this  suit,  and  so 
far  as  we  can  find  any  record  of  it.  it  has  never  sold  for 
any  other  price  other  than  $14.95. 

Q.  In  other  words,  the  $15.95  ceiling  price  attributed  to  this 
was  attributed  to  it  in  error? — A.  That  is  right.  This  item 
is  listed  in  our  basic  ceiling  price  list  on  page  1.  line  37.  at  $14.95. 

Q.  Would  you  indicate  that  to  the  Court,  please? — A.  It  is 
listed  here  [indicating]  next  to  the  next  to  the  last  item  on  the 
first  page,  and  is  listed  as  boys’  suits.  26-S,  which  identifies  it  as 
Sol  Duhovney,  tweeds,  casimir;  and  it  reads  here  [indicating] 
oneiknickers  and  it  should  be  “one  knicker  and  one  long.” 

Q.  It  isn’t  a  proper  listing? — A.  That  is  right;  it  is  $14.95. 

Q.  But  the  price  is  $14.95’? — A.  Correct. 

Q.  The  next  item,  Mr.  Etelson,  is  an  item  from  Solzberg  Hat 
Company,  students’  hats,  and  the  retail  is  $3.75  and  the  ceiling 
I)rice  is  $3.95.  Would  you  explain  what  your  investigation  re¬ 
vealed  in  respect  to  the  reason  for  this'i’ — A.  Yes.  sir.  These 
hats  were  retailed  on  the  confirmation  at  $3.75. 

446'  Q.  Do  you  have  the  confirmation? — A.  Yes.  sir. 

Q.  Will  you  show  it  to  the  Court’? — A.  Yes.  sir. 
There  is  probably  another  clerical  error  there;  the  retail  price 
on  the  invoice  was  $3.95. 

Q.  Will  you  indicate  it  to  the  Court’? — A.  And  they  were 
marked  at  that  price  on  March  27.  and  they  were  never  sold  at 
any  price  but  $3.95. 

Q.  In  other  words,  it  is  a  similar  mistake  to  the  one  that  has 
been  described  where  there  was  a  clerical  error  in  transposing 
the  price  from  the  confirmation  to  the  invoice’? — A.  That  is 
right. 

Q.  But  the  clerical  error  occurred  during  this  period’? — 
A.  Yes.  sir.  That  is  correct. 

Q.  And  set  the  price.  I  offer  these  in  evidence,  your  Honor, 
as  Defendant’s  Exhibits  SS  and  TT. 

(The  documents  were  marked  “Defendants  Exhibits  SS  and 
TT”  and  received  in  evidence.) 

Q.  The  proper  ceiling  price,  Mr.  Etelson,  is  then  what?  For 
this  hat? — A.  3.95. 

Q.  The  next  item  is  an  item  from  the  Arkoz  Pants 
447  Company;  is  that  the  correct  name’? — A.  Arkay  Pants 
Company.  A-r-k-a-y. 

Q.  The  exhibit  indicates  that  the  retail  price  on  the  confirma¬ 
tion  is  $8.98  and  the  ceiling  price  is  $9.95.  Did  you  investigate 
those  items? — A.  Yes,  sir. 
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Q.  What  did  your  investigation  show  with  respect  to  these 
items? — A.  W'ell,  the  investigation  shows  that  this  merchandise 
was  retailed  on  confirmation  at  S8.98.  W’e  can’t  locate,  I 
haven’t  been  able  to  locate  the  invoice  for  this  goods,  but  from 
the  notations  on  the  confirmation  I  think  it  can  be  asumed  that 
these  goods  were  received  and  marked  in  February  because  the 
dates  are  February  on  here. 

Q.  W’ould  you  indicate  to  the  Court  the  basis  of  these  con¬ 
clusions? 

Mr.  Austin.  I  don’t  like  to  have  the  witness  use  language 
like  that.  He  “assumes”  this.  I  don't  think  he  should  put 
that  sort  of  thing  in  the  record. 

Mr.  Horsky.  I  agree.  Would  you  state  to  the  Court  the 
basis  on  which  you  have  reached  the  conclusion,  if  you  have 
reached  the  conclusion,  that  the  invoice,  that  the  goods 
ilS  were  marked  at  S8.98  in  February*.'’ — A.  Because  there 
are  the  the  two  dates  showing  receipt  of  this  merchan¬ 
dise,  showing  receipt  of  two  shipments,  and  one  indicates 
February  11  and  the  other  one  February  28. 

Q.  Would  you  show  the  Court  where  those  dates  appear  on 
the  invoice? — A.  Yes;  right  here  [indicating]. 

Q.  W’hat  else  is  there'? — A.  It  is  a  notation  on  the  confirma-. 
tion  that  this  merchandise  was  purchased  for  an  anniversary 
sale;  on  March  20  a  cancellation  of  reduction  marking  these 
suits  from  88.98  to  S9.95  was  put  through,  that  is  after  the  sale. 

Q.  Have  you  that  cancellation  of  reduction  form  with  you? — 
A.  Yes,  sir. 

Q.  Is  that  the  cancellation  of  reduction  form  to  which  you 
referred  [indicating]? — A.  Yes.  sir;  this  is 3626. 

Q.  Would  you  indicate  to  the  Court  the  item  on  this  form  to 
which  you  refer? — A.  Yes.  sir;  it  is  the  next  to  the  last  item 
[indicating]. 

Q.  Your  conclusion  then  is  what,  as  to  the  proper  ceiling 
price? — A.  The  proper  ceiling  price  is  S9.95. 

449  Q,  Because  that  was  the  price  in  March? — A.  Yes, 
sir. 

Q.  Your  Honor,  I  offer  in  evidence  the  confirmation  of  the 
cancellation  of  reduction. 

(The  document  was  marked  “Defendent’s  Exhibit  UU”  and 
received  in  evidence.) 

Q.  W’hy  was  the  item  marked  up  on  a  cancellation  of  re¬ 
duction  form.  Mr.  Etelson? — A.  That  was  an  error.  It  should 
have  been  marked  up  on  a  mark-up  form. 

Q.  What  is  the  usual  reason  why  you  would  use  the  one  in 
one  case  rather  than  the  other? — ^A.  A  cancellation  of  reduction 
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form  is  used  ordinarily  where  the  merchandise  has  been  marked 
down,  and  then  is  marked  back  up  to  the  price  from  which  it  is 
marked  down,  and  then  at  that  time  the  policy  is  to  use  a  can¬ 
cellation  of  reduction  form.  A  mark-up  form  is  used  where  the 
retail  is  changed  from  a  lower  price,  changed  up. 

Q.  Thank  you.  The  next  item  on  the  exhibit  is  a  group  of 
four  style  numbers  in  Kraft  Barth  coats  indicating  a  retail  of 
S13.SS  and  a  ceiling  price  of  S14.95.  Did  you  make  an  investi¬ 
gation  of  these  four  items? — A.  Yes,  sir.  , 

Q.  And  did  you  discover  with  respect  to  the  reason  for 
the  difference  between  the  retail  and  the  ceiling  price? — 

450  A.  This  merchandise  was  retailed  on  the  confirmation 
and  on  the  invoice  at  $13.88,  which  were  received  and 

marked  at  that  price  on  May  13.  On  May  22 — the  mark-up 
from  $13.88  to  $14.95  to  equalize  with  similar  garments  that  we 
had  in  stock  in  ^larch  at  $14,95. 

Q.  What  was  the  garment  with  which  it  was  equalized? — 
A.  The  garment  gotten  from  Levinson  Bros. 

Q.  Do  you  have  the  OPA  7  form  which  was  filled  out  on  that 
item  with  you? — A.  No;  there  was  no  OPA  7  form  filled  out 
at  the  time;  I  have  the  comparison. 

!Mr.  Austin.  You  say  no  OPA  form  was  filled  out  at  that 
time? 

The  Witness:  That  is  right. 

Q.  Your  conclusion  as  to  the  proper  price  ceiling  was  what? — 
A.  $14.95. 

Q.  The  next  item  is  an  item  from  Weinert  Katz,  two  pants, 
long,  with  a  retail  $17.95  and  a  ceiling  price  at  $18.95  ■,  Did  you 
make  an  investigation  of  that  item? — A.  Yes.  sir. 

Q.  TVliat  was  the  conclusion  you  reached  as  to  the  reason 
for  the  difference  between  the  retail  and  ceiling  price? — 

451  A.  Confirmation  8560,  which  is  referred  to  in  this 
exhibit  [indicating],  doesn’t  show  any  style  number 

5600.  which  is  referred  to  in  this  exhibit. 

Q.  Have  you  the  confirmation  with  you? — A.  I  believe  I 
have  it  here. 

Q.  This  is  the  confirmation  referred  to  on  the  exhibit 
[indicating]? — A.  That  is.  you  referred  to  confirmation  num¬ 
ber  8560  and  style  number  5600,  and  there  is  no  style  number 
5600  on  this  confirmation  [indicating], 

Q.  Under  those  circumstances  what  investigation  did  you 
make? — A.  Well,  I  tried  to  imagine  what  the  investigator 
meant. 

Q.  And  w'hat  did  you  conclude? — A.  And  I  concluded  that 
the  investigator  probably  referred  to  style  number  5617  which 


we  received  in  February  and  March  and  retailed  at  S17.95, 
and  on  October  25  we  checked  our  stock  and  found  several  of 
these  suits  on  the  rack  at  $17.95.  so  that  they  have  never  sold 
at  any  other  price.  In  January  of  this  year  we  did  receive 
another  group  of  suits,  of  Weinert  Katz  suits,  which  were 
retailed  at  $18.95.  It  is  a  different  stock. 

Q.  Your  conclusion  is  that  the  only  suit  that  you  could  think 
might  tie  up  with  this  was  properly  priced  at  $17.95? — 

452  A.  That  is  right. 

Q.  And  $18.95  was  a  price  which  didn't  apply  to  the 
suit  listed,  or  to  the  suit  which  you  thought  it  might  be? — 
A.  That  is  correct. 

Q.  In  any  event,  your  investigation  did  not  reveal  any  im¬ 
proper  ceiling  price  so  far  as  you  could  determine  with  respect 
to  this  item? — A.  That  is  correct;  with  the  error  in  the  exhibit 
here  we  did  the  best  we  could. 

Q.  The  last  item  on  this  exhibit  is  a  three  piece  covert  suit 
f.-om  Picarrello  6:  Singer  retailed  at  $14.95  and  a  ceiling  jirice 
at  $16.95.  Did  you  make  an  investigation  of  this  one'?' — 
A.  Yes.  sir. 

Q.  Will  you  explain  why  the  price  differs? — A.  First  of  all. 
confirmation  number  47608.  which  is  the  one  they  refer  to  in 
this  exhibit,  doesnT  have  any  style  number  TR516,  which  is  the 
one  listed  in  this  exhibit.  It  is  style  T12-516. 

Q.  Would  you  explain  to  the  Court  how  the  error  might 
have  occurred'? — A.  I  don’t  know  how  it  might  have  occurred. 
This  is  the  confirmation,  and  they  listed  it  as  style 

453  TR516.  and  there  is  no  such  style  number  on  there. 

Q.  Excuse  me.  Mr.  Etelson.  Your  Honor,  I  forgot 
to  offer  this  prior  confirmation  in  evidence.  May  I  offer  it 
now?  That  is  Defendant's  Exhibit  WW.  I  offer  this  con¬ 
firmation  number  47608  in  evidence  as  Defendant's  Exhibit 
XX. 

(The  documents  were  marked  “Defendant’s  Exhibits  W’W 
and  XX"  and  received  in  evidence.) 

Q.  Assuming.  Mr.  Etelson,  that  the  style  referred  to  was 
Tr2-516  instead  of  TR516,  which  it  seems  may  be  the  answer, 
what  did  your  investigation  reveal  with  respect  to  that  item'? — 
A.  T 12-5 16  was  retailed  at  $14.95  on  the  confirmation  and  on 
the  invoice,  and  was  marked  at  that  price  on  March  11.  There 
is  no  record  of  any  mark-up  on  this  item. 

Q.  So  far  as  you  could  determine,  if  that  is  the  item  referred 
to,  the  proper  ceiling  price  is  $14.95? — A.  That  is  right.  The 
description  of  the  exhibit  sheet  is  “Covert,  three  piece;  coat, 
vest  and  pants.”  On  the  same  confirmation  this  description 
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is  connected  with  style  V8516  which  is  retailed  on  the  con¬ 
firmation  and  on  the  invoice  at  $19.85  and  was  marked  at  that 

price  on  March  11.  ... 

Q.  But  so  far  as  you  know  there  is  no  ceiling  price 

454  listed  for  T12— 516  at  $16.95? — A.  No. 

Q.  And  your  conclusion  as  to  the  proper  ceiling  price 
on  that  item  is  what? — A.  $14.95. 

Q.  Your  Honor,  if  it  is  agreeable  with  counsel  for  the  plain¬ 
tiff  I  would  like  to  return  to  Mr.  Etelson’s  department,  the  buy¬ 
ing  department,  and  withdraw  Mr.  Etelson  and  put  the  buyer 
for  the  department  on  the  stand  to  complete  the  statement  with 
respect, to  our  investigation  of  this  exhibit  for  his  department. 
I  would  be  perfectly  willing  for  the  Government  either  to  cross- 
examine  Mr.  Etelson  about  the  department  now  or  at  the  con¬ 
clusion  of  his  testimony. 

The  Court.  What  is  your  desire?  Do  you  have  any  objec- 
tion? 

Mr.  Austin.  I  have  no  objection,  if  Your  Honor  please,  to 
their  following  that  procedure. 

The  Court.  Will  you  step  down  a  minute,  please? 

Mr.  Austin.  Just  a  moment,  if  the  Court  please;  we  haven’t 
decided  whether  we  want  to  cross-examine  him. 

The  CouTiT.  I  see. 

Mr.  Austin.  W'ith  respect  to  this  particular  department  we 
will  pass  cross-examination  of  Mr.  Etelson  at  the  moment. 

The  Court.  Very  well. 

455  Mr.  Horsky.  I  will  call  Mr.  Ben  Rose. 

Mr.  Ben  Rose,  a  witness  called  by  and  on  behalf  of  the  de¬ 
fendant,  having  been  first  duly  sworn,  was  examined  and  testi¬ 
fied  as  follows: 

Direct  examination  by  Mr.  Horsky  : 

Q.  Would  you  state  your  name  to  the  reporter? — A.  Ben 
Rose. 

Q.  Where  do  you  live,  Mr.  Rose? — A.  Washington,  D.  C., 
521  Randall  Street. 

Q.  Are  you  employed  by  the  Hecht  Company? — A.  That  is 
right. 

Q.  What  is  your  position  there  now? — A.  Buyer  of  the  boys’ 
and  students’  department. 

Q.  That  is  department  No.  26? — ^A.  26. 

Q.  Have  you  been  in  that  position  during  the  entire  course 
of  1942? — A.  That  is  correct. 

Q.  How  long  have  you  been  the  buyer  for  that  department? — 
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A.  Approximately  eight  years. 

Q.  How  long  have  you  been  employed  by  the  Hecht  Com¬ 
pany? — A.  About  the  same  time. 

456  Q.  About  eight  years? — ^A.  That  is  right. 

Q.  Where  were  you  employed  prior  to  that? — ^A. 
New  York  City,  R.  H.  Macy  Company. 

Q.  What  was  your  position  there? — A.  Associate. 

Q.  In  the  same  type  of  w’ork? — A.  In  the  same  type  of  work, 
boys*  department. 

Q.  Do  you  recall,  Mr.  Rose,  the  investigation  of  your  de¬ 
partment  by  the  gentlemen  from  the  OPA? — A.  Yes. 

Q.  And  what  were  3'ou  instructed  by  the  executives  of  the 
store  with  respect  to  your  attitude  toward  the  investigation 
and  the  investigators? — A.  Give  them  the  fullest  cooperation. 

Q.  Did  you  do  that? — A.  To  the  best  of  my  knowledge;  yes. 

Q.  Was  that  equally  true  of  other  people,  the  other  people, 
in  your  department? — A.  I  believe  so.  My  assistant  at  the 
time  when  I  wasn’t  there  gave  his  full  cooperation  to  those 
people. 

Q.  What  w’as  your  assistant’s  name? — A.  Mr.  Milton 
Gordon. 

Q.  Mr.  Rose,  plaintiff’s  exhibit  6  is  a  list  of  items  stated  to 
be  merchandise  in  stock  on  October  6,  1942,  but  not 

457  on  a  submitted  ceiling  price  list. 

Mr.  Etelson  has  testified -that  those  items  are  not  on 
the  list.  Can  you  tell  the  Court  why  those  items  were  not 
listed? 

Mr.  Austin.  If  the  Court  please,  we  at  this  time  wish  to 
object  to  that  question,  which  we  feel  is  iimiiaterial.  on  the 
same  grounds  as  we  have  expressed  in  our  previous  motions. 
The  good  faith  of  the  department  is  not  in  question  here. 

We  feel  that  the  sole  question  before  this  court  is  whether 
or  not  the  defendant  did  violate,  and  the  other  witness.  Mr. 
Etelson.  furthermore  has  testified  that  these  items  are  not  on 
the  list,  and  that  is  the  purpose  for  the  exhibit  being  introduced 
in  the  plaintiff’s  case,  and  we  do  not  feel  that  any  reasons, 
e.xcuses,  or  other  statements  that  the  witness  for  the  defendant 
might  make  are  material  at  this  time,  particularly  in  view  of  the 
evidence  of  the  preceding  witness  for  the  defendant. 

The  Court.  The  evidence  will  be  received  and  accepted  to 
that  effect.  Do  you  have  the  question  in  mind? 

A.  Yes.  sir.  The  reason  these  were  not  listed  at  the  time  was 
my  understanding,  whether  it  is  right  or  wTong — I  had  similar 
merchandise  in  stock  at  the  time  at  those  prices,  and  when 
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merchandise  came  in  and  they  were  at  the  same  prices  I  thought 
that  would  be  sufficient. 

458  Q.  Would  you  distinguish,  Mr.  Rose,  between  the 
original  list  and  the  garments  subsequently  received  and 

explain  to  the  Court  your  understanding  of  what  you  were 
supposed  to  do.  both  with  respect  to  the  listing  in  May  and 
with  respect  to  the  OPA  number  7  form  that  applied  to 
garments  that  came  in  later? — A.  At  the  time,  the  way  I 
understood  it - 

Q.  (Interposing.)  Which  time  are  you  referring  to  now? 
Let  us  talk  first  about  the  original  list.  Would  you  explain 
that  to  the  Court  first? — A.  When  the  notice  came  down  that 
all  ceiling  prices  were  to  be  listed,  and  I  followed  through  on 
that  but  did  not  list  the  various  manufacturers  in  the  same 
price  line.  If  we  had  two  manufacturers,  for  instance,  at 
$22.50,  I  listed  those  two  though  I  might  have  six,  but  I  did 
not  list  all  six.  feeling  that  the  ceiling  price  of  $22.50  was 
sufficient,  therefore  not  listing  the  balance  that  I  would  have. 

Q.  When  items  came  in  subsequently  to  the  preparation  and 
compilation  of  this  original  list,  would  you  explain  to  the  Court 
how  you  understood  that  these  OPA  7  forms  were  supposed  to 
be  filled  out?  Do  you  understand  my  question? — A.  I  would 
like  you  to  clarify  that  a  little  for  me. 

Q.  Explain  to  the  Court  the  understanding  that  you  had 
with  respect  to  the  Jiecessity  of  filling  out  forms  for 

459  newly  received  merchandise. — A.  The  way  I  understood 
it  later  on;  at  first  I  did  not  quite  get  the  drift  of  it, 

because  there  were  so  many  things  involved ;  regulations  were 
coming  one  after  the  other. 

Q.  Just  answer  my  question.  W^'hat  was  your  understanding 
at  the  time? — A.  When  a  new  piece  of  merchandise  comes  in 
to  fill  out  this  OPA  7. 

Q.  You  understand  that  is  the  thing  to  do  now? — A.  That 
is  right. 

Q.  Some  of  these  items  on  this  exhibit  did  come  in  in  August 
and  September,  according  to  this  exhibit.  Why  would  they  not 
appear  on  this  list? — A.  Evidently  that  was  my  misinterpreta¬ 
tion  ;  a  new  item - 

(Interposing.)  What  was  your  misinterpretation? — A.  That 
new  items  similar  to  those  already  there  would  not  have  to  be 
on;  I  hadn’t  carried  it  out  before. 

Q.  All  right,  Mr.  Rose ;  and  that  is  true  of  these  various  items 
on  that  exhibit  that  you  now  hold  in  your  hand? — A.  On  that 
exhibit;  that  is  correct. 

Q.  Mr.  Rose,  Mr.  Etelson  has  testified  with  respect  to  inves- 


ligations  that  he  made  of  these  various  exhibits.  I  hand  you 

defendant’s  exhibit  8,  A  through  C,  and  ask  you - 

Mr.  Austin.  Plaintiff’s  exhibit. 

Q.  Plaintiff's  Exhibit  8,  A  through  C,  and  ask  you  if  you  are 
familiar  with  that  exhibit;  you  helped  prepare  that? — 

460  A.  That  is  right. 

Q.  Mr.  Rose.  Mr.  Etelson  testified  that  with  respect  to 
the  first  three  items.  Schneider,  Hofifenberg  three-piece  suits, 
that  mark-up  was  taken  on  sheet  211  on  April  15  from  $22.50  to 
$25.00,  and  that  the  $26.50  is  a  different  ceiling  price  for  some 
other  items.  Is  this  the  mark-up  sheet  which  is  identified  as 
applying  to  those  items? — A.  That  applies  to  the  Schneider, 
Hoffenberg  suits  listed  on  the  sheet  at  $25.00 ;  $26.50  is  incor¬ 
rect;  from  $22.00  to  $25.00. 

Q.  And  the  first  line  of  this  sheet  [indicating]  is  the  one 
that  refers  to  that? — A.  The  first  three  items. 

Q.  Thank  you. — Mr.  Etelson  also  testified  that  with  respect 
to  the  next  group  of  Schneider,  Hoffenberg.  Mines,  that  those 
suits,  $27.50  to  $29.75 — that  this  same  mark-up  sheet  211,  de¬ 
fendant’s  exhibit  JJ,  refers  to  those  suits. — A.  That  is  correct. 

Q.  The  second  line  on  this  sheet  [indicating]? — A.  That 
takes  in  all  these  numbers,  the  $27.50  to  $29.75;  about  83 
suits. 

461  Q.  Mr.  Rose,  Mr.  Etelson  also  testified  that  mark-up 
sheet  number  24.  defendant’s  exhibit  KK,  applied  to  the 

next  items  on  this  exhibit,  students’  fleece  coats;  marked  up 
from  $22.50  to  $25.00.  Is  that  the  item  that  appears  on  that 
sheet  [indicating]?  That  is  the  item  which  refers  to  this 
exhibit  [indicating]?  That  item  on  this  exhibit? — A.  That 
is  correct;  they  all  came  from  the  same  manufacturer. 

Q.  Mr.  Rose,  the  next  items  on  that  exhibit  are  students’ 
fleece  school  coats,  or,  rather,  school  fleece  coats? — A.  You 
just  got  through  with  the  students. 

Q.  Fleece  school  coats? — A.  That  is  correct, 

Q.  Mr.  Etelson  testified,  I  believe,  that  mark-up  sheet  num¬ 
ber  24,  defendant’s  exhibit  KK,  dated  March  3,  applied  to  the 
items  marking  those  up  from  $15.95  to  $17.95. — A.  That  is 
correct. 

Q.  Which  item  on  this  sheet  [indicating]  is  that? — A.  N-74, 
item  number  2,  on  this  mark-up  sheet;  the  second  item  [indi¬ 
cating],  boys’  coats. 

462  Q.  Mr.  Rose,  referring  to  the  items  on  page  two  of 
this  exhibit,  Mr.  Etelson  testified  that  the  9104  and  9105 

suits,  from  Louis  Saffer  Company,  were  marked  up  on  March 
27,  on  mark-up  sheet  No.  2-7,  defendant’s  Exhibit  No.  NN. 
Will  you  identify  this  mark-up  sheet  and  tell  us  whether  that 
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refers  to  those  items? — A.  That  is  one  from  $27.50  to  $28.50. 
The  second  line  of  this  mark-up  does  refer  to  these  suits. 

Q.  The  first  line  on  this  same  mark-up  sheet  refers  to  sec¬ 
ond  item? — A.  Second  item  from  $25.00  to  $26.50. 

Q.  Mr.  Rose,  Mr.  Etelson  testified  that  on  the  third  page 
of  this  exhibit  with  respect  to  the  suits  from  Arvoz  Pants  Com¬ 
pany  and  Arkay  Pants  Company,  that  the  change  in  price 
from  $8.98  to  $9.95  occurred  on  March  20  and  was  marked  these 
by  evidence  of  this  cancellation  sheet.  Exhibit  VV.  Will  you 
identify  this  item  on  this  report? — A,  That  refers  to  Arkay 
pants.  The  name  is  printed  incorrectly.  It  should  be  Arkay. 
It  does  refer  to  this  cancellation.  It  should  be  a  mark-up  instead 
of  cancellation.  That  was  an  error  my  assistant  made  at  the 
time. 

Q.  It  does  refer  to  those  suits? — A.  It  does  refer  to  those 
suits. 

463  Q.  Mr.  Rose.  I  hand  you  plaintiff’s  Exhibit  7,  entitled 
“mark-ups."’  Have  you  made  an  investigation  of  the 

items  on  this  sheet  with  Mr.  Etelson? — A.  Yes. 

Q.  You  have  some  material  here  that  you  would  like  to  refer 
to  in  connection  with  the  questions  I  am  going  to  ask  you  about 
these  items? — A.  I  believe  you  have  them  over  there. 

Q.  Looking  at  plaintiff’s  Exhibit  7.  the  first  item  appears  to 
be  a  mark-up  of  a  coat  from  $14.88  to  $16.95,  taken  on  April 
14.  Will  you  explain  to  the  Court  what  your  investigation 
revealed  as  to  the  propriety  of  the  price  of  $16.95  with  respect 
to  the  OPA  regulations’.'" — A.  Yes.  These  coats  we  purchased 
were  brought  in  for  special  promotion  during  the  slow  months, 
being  January  and  February. 

Q.  Of  1942? — A.  Of  1942.  We  had  originally  sold  those 
during  the  whole  year,  during  1941,  at  $16.95.  At  that  par¬ 
ticular  time  we  thought  we  would  give  some  incentive  to  sell 
these  coats  for  a  little  less,  and  therefore  they  were  brought  in 
at  the  price  of  $14.88. 

The  reason  for  that  is  that  if  it  was  brought  in  at 

464  the  original  price  it  involves  a  lot  of  work  to  mark  those 
goods  down  and  then  mark  them  back  again.  So  I 

thought  it  would  be  better  to  mark  them  at  the  sale  price  and 
later  on  mark  them  at  the  sale  price,  and  later  on  to  mark  them 
up. 

Q.  The  confirmation  recorded  at  the  price  of  $14.88? — A. 
That  is  right. 

Q.  Then,  how  did  they  reach  the  price  of  $16.95’? — A.  A 
mark-up  was  taken  after  the  advance  sale  was  over. 

Q.  When  was  that’? — .4.  The  new  shipment  is  covered  by 
confirmation  and  recorded  in  invoice.  The  costs  marked  up 
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on  sheet  2-9,  S14.88.  were  then  put  in  line  with  the  new  mer¬ 
chandise  coming  in  at  $16.95. 

Q.  Wasn’t  there  a  prior  mark-up  from  $13.88  to  $14.88? — A. 
That  is  right. 

Q.  The  mark-up  from  $14.88  to  $16.95  was  on  what  sheet? — 
A.  2-9. 

Q.  Is  this  the  sheet  to  which  you  refer? — A.  That  is 
correct. 

465  Q.  Which  item  on  that  sheet? — A.  The  first  item  on 
this  book  here,  that  was  the  balance  left  at  those  prices. 

Q.  What  was  the  date  of  that  mark-up? — A.  It  is  on  there, 
Judge  [handing  article  to  the  Court],  left-hand  corner. 

The  Court.  April  14  th. 

Q.  I  will  offer  this  mark-up  sheet  in  evidence,  Your  Honor, 
as  defendant’s  Exhibit  YY. 

(The  document  was  marked  ^‘Defendant’s  Exhibit  YY.”) 

Had  the  merchandise  been  marked  up  in  March  to  $16.95 — 
sold  in  March  at  $16.95  is  what  I  meant  to  say? — A.  There  was 
a  new  shipment  that  came  in  March  at  $16.95. 

Q.  When  was  that  marked? — A.  On  March  25. 

Q.  Do  you  have  the  papers  that  show  that? — A.  You  prob¬ 
ably  have  the  invoice  which  show  they  were  received  on 
March  25. 

Q.  I  will  offer  this  in  evidence.  Your  Honor,  as  Defendant’s 
Exhibit  ZZ. 

(The  document  was  marked  “Defendant’s  Exhibit 
ZZ.”) 

466  Your  conclusion,  Mr.  Rose,  is  that  the  suits  were  sold 
in  March  at  $16.95? — A.  Definitely. 

Q.  Let’s  take  the  next  item  on  this  exhibit.  I  think  that  all 
of  these  palm  beach  suits  can  be  treated  as  a  unit,  is  that  not 
right? — A.  I  think  so. 

Q.  You  investigated  those  with  Mr.  Etelson? — A.  That  is 
right. 

Q.  Those  show  mark-ups  taken  on  the  same  date,  from 
various  prices,  $1.00  to  a  fewer  dollars  higher.  Will  you  explain 
what  your  investigation  revealed? — A.  Towards  the  end  of  the 
season  Palm  Beach  allows  us  to  return  merchandise  for  recon¬ 
ditioning,  and  we  do  that  toward  the  end  of  the  season. 

Q.  This  is  the  summer  season? — A.  That  is  correct.  Around 
the  middle  of  September  we  get  a  listing  of  nationally  adver¬ 
tised  prices,  which  is  one  price,  I  believe,  throughout  the  coun¬ 
try,  effective  as  of  September  21,  1941,  for  the  1942  selling 
season. 

Q.  You  sell  them  always  at  that  price? — A.  Always  at  one 
price. 
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Q.  What  was  the  price  at  which  those  were  to  be  sold 

467  in  this  1942  season? — A,  The  prices  we  mark  this  mer¬ 
chandise  up.  listed  on  the  proposed  retail  price. 

Q.  On  the  exhibit  as  proposed  retail  price? — A.  Yes.  Here 
is  the  listing  [handing  to  the  Court]  that  they  send  down  as 
effective.  This  is  the  list  we  get  every  year,  effective  ’41. 

Q.  That  is  the  list  for  ’42? — A.  That  is  it. 

Q.  I  offer  this  in  evidence  as  Defendant’s  Exhibit  AAA. 

(The  document  was  marked  “Defendants  Exhibit  AAA.”) 
Had  anybody  w’anted  them,  they  would  have  been  offered  in 
iMarch  at  these  higher  prices? — A.  That  would  have  been  the 
price. 

Q.  Let  s  take  the  next  item,  the  2  Golf  Suits,  marked  up  on 
April  15.  I  show  you.  Mr.  Rose,  plaintiff’s  Exhibit  8.  sheet  A 
and  B.  and  ask  you  if  these  are  the  same  items? — A.  Those  are 
the  same  items. 

Q.  Which  appear  to  be  from  A.  S.  Birsh? — A.  That  is  right; 
from  $10.95  to  $11.95. 

Q.  Carry-over  on  Sheet  S-B? — .4.  That  is  right. 

468  Q.  That  runs  the  items  down  how  far.  Mr.  Rose? 
You  had  better  take  this  and  sec  how  many  items  are 

duplicated  on  the  two  sheets  so  we  won’t  omit  any.  Just  indi¬ 
cate.  if  you  will,  which  items  on  Defendant’s  Exldbit  7  have 
already  been  explained  on  Defendant’s  Exhibit  8‘? — A.  That 
would  take  in  approximately  13  items  on  that  sheet. 

Q.  I  want  you  to  indicate  on  Plaintiff’s  Exhibit  7  which  items 
already  appear  on  Exhibit  8. — A.  That  will  take  in  line  65. 

Q.  Does  it  take  in  the  next  line  on  Exhibit  7? — A.  No. 

Q.  Have  you  made  any  investigation  of  that  item? — A.  Yes. 

'  Q.  Will  you  tell  the  Court  what  you  discovered  with  respect 
to  the  proposed  retail  price,  the  mark-up? — A.  These  were 
brought  in  at  $10.95.  and  as  the  Easter  rush  was  over  we  started 
to  checking  our  stocks  around  there,  and  we  found  there  were 
two  prices  of  similar  merchandise,  and.  therefore,  the  mark-up. 
Q.  Let  me  get  it  clear?  Brought  in  at  $10.95  or  $12.95? — 
A.  We  are  referring  from  $10.95  to  $11.95. 

469  Q.  We  have  already  had  those  explained  and  you  have 
testified.  Let’s  take  the  next  line,  from  $12.95  to  $13.95, 

of  Plaintiff’s  Exhibit  7.  Will  you  exidain  that  mark-up? — A. 
We  had  a  similar  merchandise  in  stock  at  $13.95,  and  we 
felt - 

'  Q.  (Interposing.)  Will  you  tell  the  Court  your  understand¬ 
ing  of  the  wa^s  in  which  you  thought  you  could  mark  goods 
at  the  time  you  took  these  mark-ups?  Will  you  explain  to  the 
Court  why  the  goods  were  not  marked  down  on  the  effective 
date  of  the  General  Maximum  Price  Regulation? — A.  I  felt 
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there  was  an  equalization  left  at  those  prices.  Afterwards  we 
were  investigated  by  Mr.  Kaplan,  and  he  mentioned  that,  and 
they  were  marked  back,  both  that  and  the  $10.95.  And  to 
satisfy  myself  I  checked  from  my  physical  stock  on  the  810.95 
picture,  which  was  marked  up  to  $11.95,  and  found  that  only 
approximately  four  to  six  suits  at  the  $11.95  price  had  been 
sold. 

Q.  When  you  used  the  word  “equalization,^’  on  a  mark-up 
sheet,  what  were  you  referring  to;  what  did  you  mean? — A.  If 
I  had  purchased  suits  in  March,  paid  a  little  more  for  the 
fabrics,  and  so  forth,  and  labor  was  going  up  when  I  re- 

470  purchased,  so  in  March  they  would  have  to  retail  a  little 
higher  and,  therefore,  I  took  what  I  had  and  marked 

them  up  for  those  prices.  That  was  my  personal  belief. 

Q.  You  believed  on  May  IS,  when  the  Regulation  became 
effective,  that  those  didn’t  have  to  be  marked  down? — A.-  That 
is  what  I  thought. 

Q.  You  understand  that  is  not  correct? — A.  Now  I  under¬ 
stand  that  is  not  correct. 

Q.  This  was  one  of  those  items  that  you  misunderstood  or 
didn’t  mark  dowm  for  that  reason? — A.  That  is  right. 

Q.  Now.  the  next  item  on  this  Exhibit  7,  Mr.  Rose,  is  2  Golf 
Suit,  marked  up  from  $14.95  to  $15.95.  Does  that  appear  on 
Plaintiff’s  Exhibit  8,  page  3,  from  the  Sol  Duhavney  Com¬ 
pany? — A.  That  is  the  same  item. 

Q.  The  next  item  on  Plaintiff’s  Exhibit  7  is  2  Golf  Suit, 
marked  up  from  $11.95  to  $12.95.  Did  you  investigate  that 
item? — A.  That  $11.95  to  $12.95;  offhand,  I  can't  say. 

Q.  Let  me  see  if  I  can  refresh  your  recollection.  I  will  pass 
that  for  the  moment,  Your  Honor,  leaving  it  open. 

471  The  next  item  is  Cadet,  mark-up  from  $16.95  to  $17.95, 
Did  you  make  an  investigation  of  that  item? — A.  Could 

I  see  the  reference  mark-up  book?  I  can’t  remember  all  these 
things. 

Q.  That  is  marked  up  on  April  15,  I  believe. — A.  There, 
again,  we  had  suits  in  stock  at  $17.95,  and  they  were  equal  in 
value,  and  therefore  I  marked  those  up  to  equalize  what  we  had 
rather  than  have  two  different  types  and  two  different  prices. 

Q.  Again,  you  didn’t  mark  them  down  because  of  your  mis¬ 
understanding? — A.  Until  we  were  told  it  was  incorrect,  and 
then  w’e  marked  down. 

Q.  The  next  two  items  are  student  suits,  mark-up  from  $22.50 
to  $25.00,  and  from  $27.50  to  $29.75? — A.  That  is  a  repeat  on 
that  large  sheet. 

Q.  WiU  you  indicate  which  one  is  on  Plaintiff’s  Exhibit  8? — 
A.  That  is  the  item  on  this  last  sheet  here  [indicating] . 
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Q.  Referring  to  the  first  items  on  Plaintiff's  Exhibit  S,  Stu¬ 
dent’s  Suits  from  Schneider,  refers  to  practically  12  lines. 

472  The  next  item  on  Plaintiff’s  Exhibit  7.  Mr.  Rose,  is 
Gaberdine  Slacks,  mark-up  from  $4.50  to  $4.99.  Did 

you  make  an  investigation  of  that  item? — A.  There,  again,  was 
an  equalization.  We  had  some  at  $4.99  which  had  similar 
content ;  therefore,  the  mark-up. 

Q.  Were  the  slacks  on  sale  in  March? — A.  No. 

Q.  Therefore,  your  investigation  showed  that  you  could  mark 
them  up  to  similar  merchandise? — A.  Yes. 

Q.  That  would  be  a  proper  mark-up? — A.  I  think  it  w’ould. 
Q.  You  compared  them  with  something  you  had  in  March? — 
A.  Similar  content. 

Q.  Is  that  true  of  the  next  item,  the  other  gabardine  slacks, 
from  $7.50  to  $7.95? — A.  Those  we  had  in  March  at  $7.95. 
There  were  two  shipments  of  one  order.  I  believe  the  first 
shipment  came  in  at  $7.95;  and  the  second,  $7.50.  For  that 
reason  I  can’t  explain  why  one  was  $7.50.  Sometime  during 
'  the  course  of  the  day  we  may  have  overlooked  that  $7.50, 

473  or  $7.95,  but  the  original  shipment  came  in  at  $7.95. 
I  believe  you  have  both  of  those  bills  and  dates. 

Q.  You  think  the  proper  ce’ling  price  is  $7.95? — A.  There 
was  that  that  came  in  the  18th  which  was  marked  at  $7.95. 
This  came  in  April  23,  which  was  later.  So  the  original  ship¬ 
ment  was  marked  $7.95. 

Q.  So  there  was  an  error  made  in  making  one  of  these  con¬ 
firmations? — A.  Yes.  I  took  the  mark-up  to  equalize  the 
original  shipment. 

Q.  I  think  you  testified  that  these  were  on  sale  in  March. 
Will  you  look  at  those  bills  and  refresh  your  recollection? — A. 
I  was  referring  to  April.  That  was  my  error. 

Q.  You  compared  them  with  some  other  items  you  had  on 
sale  in  March  to  establish  the  $7.95  price? — A.  Yes. 

'  Q.  I  offer  these  two  invoices  into  evidence  as  Defendant’s 
Exhibit  ABB  and  CCC. 

(The  documents  were  marked  “Defendant’s  Exhibit  BBB 
and  CCC.”) 

The  next  item  on  Plaintiff’s  Exhibit  7  is  Camel  Hair  Topcoat, 
mark-up  from  $25.00  to  $26.50,  on  May  11.  Did  you 

474  make  an  investigation  on  that  item? — A.  Yes.  W'e  had 
I  a  similar  garment  to  that  in  Covert. 

Q.  W'ill  you  explain  to  the  Court  what  you  discovered, 
elaborating  your  previous  answer  to  some  extent? — A.  We  had 
similar  type  of  coat  at  $26.50,  which  was  a  Covert  topcoat. 
These  camel  hair  coats  were  over  at  the  warehouse. 

Q.  They  were  not  on  sale  in  March? — A.  They  were  received 
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in  February  and  March.  These  Covert  topcoats  originally 
retailed  at  $25.00.  On  March  1st  the  Covert  topcoats  were 
marked  up  to  $26.50. 

Q.  That  is  the  item  that  immediately  follows  that? — A.  That 
is  right.  One  was  Camel  Hair,  and  one  was  Covert. 

Q.  Let’s  take  that  item  first,  because  you  referred  to  that. 
What  was  the  mark-up  sheet  on  that  item? — A.  "Was  sheet  2-5. 

Q.  Do  you  have  that? — A.  Yes. 

Q.  Will  you  indicate  to  the  Court  the  mark-up  on  this 

475  item? — A.  Covert  coat  was  marked  up  on  March  11. 

Q.  From  $25.00  to  $26.50?— A.  Yes. 

Q.  Mr.  Rose,  this  exhibit  indicates  there  was  a  mark-up  on 
May  11  from  $25.00  to  $26.50  for  the  same  topcoat? — A.  That 
was  true.  These  were  in  our  warehouse.  As  we  were  selling 
these  coats  we  filled  in  sizes  from  the  warehouse  which  were 
marked  at  $25.00,  and  we  marked  them  up  to  equalize  those 
we  had  in  March. 

Q.  In  other  words,  you  were  bringing  them  over  and  marking 
them  up  as  you  brought  them  to  the  store? — A.  That  is  right. 

Q.  This  mark-up  has  already  been  offered  in  evidence  as 
Defendant’s  Exhibit  No.  PP. 

Let’s  go  back  to  the  previous  line  in  the  exhibit,  with  respect 
to  the  Camel  Hair  topcoat.  First,  were  those  on  sale  in 
March?'  Do  you  have  the  confirmation  or  the  invoice  to  tell 
when  they  were  received? — A.  These  came  from  the  Wearbest 
Coat  Company  and  retailed  in  February  at  $25.00,  and  the 
mark-up  was  taken  in  March  at  $26.50. 

Q.  On  what  mark-up  sheet  was  that? — On  mark-up  2-5. 

Q.  This  mark-up  sheet  applied  to  the  following  item, 

476  Covert  topcoat.  WTiat  about  the  Camel  topcoat? — 

A.  Those  were  marked  up  on  May  11,  and  we  equal¬ 
ized  the  March  Ceiling  price  of  the  Covert  coats,  which  is  a 
similar  garment,  and  the  valuation  and  the  cost  was  the  same. 

Q.  These  Camel  coats  were  not  on  sale  in  March? — A.  No. 

Q.  Your  Honor,  I  offer  in  evidence  mark-up  sheet  No.  2-14, 
Defendant's  Exhibit  DDD,  to  which  the  witness  has  just 
referred. 

(The  document  was  marked  “Defendant's  Exhibit  DDD.’’ 

Your  conclusion.  Mr.  Rose,  is  this  $26.50  is  a  proper  ceiling 
price? — A.  That  is  right. 

Q.  Now  the  next  item,  three  sport  coats.  Would  you  prefer 
to  take  them  separately  or  all  together? — A.  I  believe  I  would 
rather  take  them  separately. 

Q.  Let’s  take  the  first  item,  sport  coats,  mark-up  from 
$13.88  to  $14.95? — A.  Those  were  brought  in  at  that  particular 
price,  as  I  explained  recently.  Rather  than  have  double  work 
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by  pricing  them  at  their  correct  price,  then  marking  them, 
“sale  price  S13.S8.’'  We  did  have  similar  garments  of 

477  the  same  content  at  S14.95  in  February  and  March. 

Q.  These  were  not  on  sale  in  March? — A.  No. 

Q.  You  marked  them  up  to  the  similar  garment  you  had  in 
March? — A.  That  is  right. 

Q.  Would  you  state  for  the  record  what  that  similar  gar¬ 
ment  was? — A.  It  was  a  plaid.  100/t  wool,  sport  coat.  We 
had  them  in  February  and  March. 

Q.  These  are  the  same,  the  next  item,  sport  coats,  mark-up 
from  S13.95  to  S14.95?' — A.  I  believe  they  were  blue  sport 
coats  that  were  equalized  in  the  regular  price  of  $14.95. 

Q.  Were  these  on  sale  in  iXIarch? — A.  I  believe  not. 

Q.  Do  you  have  the  invoice  there? — A.  No;  I  was  trying 
to  get  hold  of  it. 

Q.  I  think  you  may  have  it? — A.  These  came  in  on  May 
9th.  and  they  were  marked  on  iVIay  9th. 

Q.  They  were  not  sold  in  March? — A.  No. 

478  Q.  Is  this  [indicating]  the  invoice  which  refers  to 
these  items? — A.  Two  of  them.  Maybe  either  would 

be.  They  came  in  May. 

Q.  Both  of  these  were  received  the  same  date,  or  approxi- 
matelv  the  same  date,  both  in  Mav? — A.  Both  in  Mav. 

V  _  _  _ 

Q.  I  offer  these  in  evidence  as  Defendant’s  Exhibit  EEE 
and  FFF. 

(The  documents  were  marked  “Defendant’s  Exhibit  EEE 
and  FFF.’O 

Now.  Mr.  Rose,  you  have  stated  that  immediately  upon  be¬ 
ing  informed  or  upon  learning  of  your  error  in  failing  to  mark 
down  these  suits  which  were  on  sale  in  March,  but  marked  up 
to  equalize  on  other  goods  on  sale  in  March,  you  marked  them 
down.  When  did  you  mark  them  down? — A.  When  I  was 
told  it  was  incorrect. 

Q.  When  was  that,  approximately  whdt  time?  Can  you  fix 
the  date’? — A.  Not  off-hand;  it  was  right  after  meeting  Mr. 
Kaplan,  and  when  those  things  were  straightened  out  we  were 
told  it  was  incorrect.  I  told  my  assistant  at  the  time  to  mark 
those  goods  back,  which  was  done. 

I  Q.  Mr.  Rose,  your  signature  appears  on  these  various 

479  exhibits  that  you  have  been  handling.  Plaintiff’s  Exhibit 
7,  8,  and  on  Plaintiff’s  Exhibit  9  on  each  page,  does  it . 

not? — A.  That  is  right. 

Q.  Would  you  tell  the  Court  the  circumstances  under  which 
you  signed  these  papers? — A.  I  signed  these  at  the  time  when 
the  sheets  were  placed  before  me.  I  had  gone  over  a  number 
of  the  items  with  Mr.  Kaplan,  and  certain  things  I  wasn’t  quite 
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sure  of  at  the  time.  I  would  like  to  have  had  more  time. 
Then  I  went  over  some  various  things  with  Mr.  Etelson  when 
I  had  more  time  and  w’as  settled.  When  I  was  working  with 
Kaplan,  the  various  things  going  on  on  the  floor,  and  trying  to 
w’ork  with  him  at  the  same  time,  my  mind  wasn't  quite  clear. 
I  was  trying  to  do  the  best  I  could.  I  was  left  on  my  own  re¬ 
source  to  take  care  of  various  things.  Some  things  I  may 
have  said  to  him  were  wrong.  He  called  on  Mondav  and  said, 
“you  have  got  to  sign  these  papers."  We  had  only  got  half 
w’ay  investigating  these  sheets,  and  I  signed  them;  but  1  be¬ 
lieve  it  was  a  little  under  protest. 

480  Q.  You  had  worked  all  day  Sunday? — A.  I  w'orked 
all  day  Sunday  trying  to  clarify  some  of  these  things  I 

had  gone  over  with  Air.  Kaplan,  which  wasn't  clear  to  me  at 
the  time. 

The  Court.  That  will  be  all  at  the  present  time.  We  will 
take  a  recess. 

(Whereupon  a  short  recess  was  held.) 

481  Mr.  Horsky.  We  have  no  further  examination  of  Mr. 
Rose.  Your  Honor. 

The  Ck)URT.  Will  vou  cross-e.xamine  him  now,  then? 

V  7 

Cross-examination  by  Mr.  Austin  : 

Q.  Mr.  Rose,  do  you  recall  when  Mr.  Kaplan  came  into  your 
department  at  the  Hecht  Company? — A.  The  exact  date  I 
don't  recall. 

Q.  What  is  your  best  recollection  of  it? — A.  I  believe  it  was 
in  November,  I  am  not  quite  sure. 

Q.  You  think  it  w’as  in  November? — A.  It  was  November 
or  the  beginning  of  December. 

Q.  November  or  the  beginning  of  December? — A.  The  exact 
date  I  did  not  take  any  notice  of. 

Q.  And  when  you  established  your  ceiling  prices,  that  is  the 
prices  that  appear  on  the  ceiling  price  list  for  your  department, 
you  got  those  off  the  pink  copies  of  the  confirmation,  did  you 
not? — A.  No.  The  ceiling  prices — at  that  time  we  went  over 
our  pink  copies  and  then  went  to  our  stock  in  one  department 
and  in  the  boys'  department  we  took  a  physical  stock  of  the  ceil¬ 
ing  prices. 

Mr.  Horsky.  Could  you  speak  a  little  louder  so  the  Court 
can  hear  you? 

482  The  Witness.  There  is  all  one  department,  called 
boys'  department,  and  then  a  students'  which  are  sepa¬ 
rated  by  another  department.  In  the  young  men's  department, 
in  order  to  know’  which  manufacturers  we  purchase  certain 
types  of  merchandise  from,  w’c  went  to  our  pink  copies,  and 
when  w’e  got  the  names  of  various  manufacturers  we  went  to  our 
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stocks  to  see  what  the  prices  were.  We  did  the  reverse  in  the 
boys’  department.  We  took  that  from  our  physical  stock,  the 
prices  they  were  marked,  list  our  ceiling  prices. 

By  Mr.  Austin: 

Q.  Then  you  listed  your  ceiling  prices  as  the  prices  that  were 
on  the  stock  at  the  time  you  went  through  the  department 
and  took  off  the  list? — A.  That  is  right. 

Q.  Now.  then,  you  testified  here  the  merchandise  which  has 
come  in  after  you  filed  your  base  period  price  list,  did  you  file 
any.  or  turn  over  to  Mr.  Etelson,  rather,  any  of  the  store’s  OPA 
forms  No.  7? — ^A.  At  that  time  I  believe  I  explained. 

Q.  Just  answer  the  question  first,  did  you  or  did  you  not? — 
A.  No. 

Q.  All  right;  now.  then.  I  believe  you  said  at  that  time  you 
did  not  understand  it  was  necessary  for  you  to  do  that? — A. 
That  is  correct. 

4S3  Q.  Now.  then,  you  were  getting  new  merchandise  in 
constantly,  were  you  not? — A.  Yes. 

Q.  And  Mr.  Etelson  had  delivered,  or  someone  in  the  store 
had  delivered,  to  yon  some  of  these  OPA  Form  Number  seven, 
had  they  not? — ^A.  That  is  right. 

Q.  And  you  had  received,  had  you  not,  the  various  bulletins 
that  had  come  down  from  the  store  from  Mr.  Etelson  and  Mr. 
Levi  with  respect  to  what  you  were  to  do  to  comply? — A.  That 
is  correct.  Can  I  verify  that  a  little? 

Q.  What  is  that? — A.  Can  I  answer  that  a  little  further? 

Q.  Yes. — A.  All  those  bulletins  were  coming  down  so  fast 
that  I  didn’t  have  a  chance  to  read  all  of  them  for  the  simple 
reason,  as  I  said,  our  turnover  of  help  was  complete.  I  had  to 
keep  training  people  on  the  floor,  trying  to  take  care  of  OPA 
which  was  coming  in  as  fast  as  it  possibly  could.  And,  by  the 
way,  the  boys’  dei)artmcnt  came  under  every  regulation  that 
came  out — 143,  210,  177,  maximum  price,  and  242.  It  was 
coming  in  so  thick  and  fast  it  was  humanly  impossible  to  take 
care  of  it.  and  take  care  of  the  selling  end  at  the  same  time. 

•  '  Q,  Those  other  regulations,  however,  did  not  come  in 
484  until  after  the  “General  Max.”? — A.  They  were  coming 
in  thick  and  fast. 

Q.  Yet  you  don’t  know  when  they  came  in? — A.  No.  As  I 
said,  I  was  not  watching  dates  or  anything  like  that.  I  was 
trying  to  take  care  of  both  things. 

Q.  Your  primary  interest  was  to  sell  merchandise,  was  it 
not? — A.  No.  at  that  time — I  was  trying  to  cooperate  w’ith  the 
management,  to  do  the  best  we  could. 
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Q.  Have  you  seen,  are  you  familiar  with  this  green  sticker, 
Mr.  Rose? — A.  Now,  yes. 

Q.  And  you  have  been  familiar  with  that  for  some  time,  have 
you  not? — A.  That  is  right. 

Mr.  Horsky.  Will  you  identify  the  exhibit? 

Mr.  Austin.  I  did  not.  no.  This  is  the  green  sticker  which 
was  attached  to  the  invoice  copies  in  your  confirmation  book 
after  August  20th — Defendant's  Exhibit  Z. 

By  Mr.  Austin; 

Q.  Did  you  mark  that,  each  time,  to  the  effect  that  you  had 
established  a  ceiling  price  on  all  merchandise  received  since  that 
date? — A.  Received  since — I  didn’t  get  that  question. 
4S5  Q.  On  all  merchandise  since  August  20th  which  you 
have  received  in  your  department,  did  you  mark  those 

green  stickers  showing  that  you  had - . — A.  Offhand,  I  would 

say  I  did  not  mark  them  all. 

Q.  You  did  not  mark  them? — A.  No. 

Q.  Now,  then,  Mr.  Rose,  how  long  was  Mr.  Kaplan  in  your 
‘  department  after  he  started  the  investigation? — A.  The 
amount  of  time  I  don’t  exactly  know.  It  was  quite  some  time, 
maybe  a  week  or  ten  days;  I  am  not  quite  sure. 

Q.  Now  do  you  recall  when  it  was  that  he  took  off,  that  is. 
you  and  he  eogether,  this  list  of  merchandise  that  was  in  stock 
on  October  6th? — A.  It  was  on  a  Saturday  in  my  office  and  I 
was  trying  to  do  the  best  I  could  with  him  at  the  time  with  the 
records  I  had. 

Q.  You  say  that  this  list  of  merchandise  in  stock,  which  is 
Plaintiff's  Exhibit  #  7,  you  made  up  in  your  office  on  a  Sat¬ 
urday  morning,  is  that  right ?^ — A.  I  would  like  to  see  that  to 
make  sure.  I  mean  I  can’t  just  do  a  thing  from  memory. 

Q.  I  beg  your  pardon,  that  is  Plaintiff’s  Exhibit  #  6. — A.  I 
believe  these  were  taken  from  my  pink  copies,  if  I  recall. 
486  Q.  Those  were  taken  from  your  pink  copies? — A. 
Yes;  which  at  times  are  incorrect. 

Q.  W^hich  at  times  are  incorrect? — A.  That  is  correct. 

Q.  Now,  then,  if  this  exhibit  says,  as  it  does,  this  represents 
merchandise  in  stock  on  October  6th,  would  you  say  that  that 
was  probably  the  date  that  Mr.  Kaplan  was  there,  rather  than 
some  time  in  November  or  December? — A.  Possible;  that  I 
am  not  quite  sure  of.  I  did  not  take  exact  note  of  dates. 

Q.  All  right.  Now,  then.  Mr.  Rose,  how  long  did  it  take  on 
that  day  to  get  this  list  off  of  your  pink  confirmation? — A,  I 
should  say  approximately^  about  four  or  five  hours;  I  am  not 
quite  sure  as  to  the  time. 
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Q.  Four  or  five  hours? — A.  Yes,  we  "were  trying  to  do  two  or 
three  things  at  one  time,  trjung  to  work  with  Mr.  Kaplan  and 
trying  to  care  for  the  floor. 

'Q.  Was  this  done  in  the  early  part  of  his  investigation  of 
your  department,  or  in  the  latter  part? — A.  There  were  so 
many  investigations,  I  don’t  recall. 

,Q.  There  were  so  many  investigations? — A.  Yes. 

Q.  Who  else  was  investigating,  the  WPB? — A.  Part  of  it 
was  started  with  my  assistant. 

487  Q.  What  was  that? — A.  Part  of  it  was  started  with 
my  assistant,  and  I  came  in  and  I  finished  up  with 
Mr.  Kaplan. 

Q.  You  finished  up? — A.  That  is  right. 

Q.  But  you  said  you  did  take  this. — A.  What  is  that? 

Q.  You  said  you  did  take  this  off  of  your  pink  confirma¬ 
tions. — A.  .\s  far  as  I  recollect,  yes. 

Q.  All  right.  Now,  then,  do  you  recall  talking  with  Mr. 
Etelson  and  Mr.  Kaplan  in  Mr.  Etelson  s  office  at  the  inception 
of  this  investigation? — A.  When  I  met  Mr.  Kaplan  in  his  oSice 
two  or  three  times. 

'  Q.  Plow  about  the  first  time,  remember  that? — A.  Yes. 

'  Q.  Now.  then,  do  you  have  any  idea  when  you  took  this  list 
off  so  far  as  it  relates  to  the  first  time  you  met  iMr.  Kaplan? — 
A.  No;  I  have  not. 

Q.  You  have  no  recollection  of  that  at  all? — A.  No.  There 
were  so  many  things  going  through  my  mind  at  the  time,  I  don’t 
recollect. 

Q.  Now,  then,  do  you  recall  how  long  you  and  Mr. 
4SS  Etelson  had  this  sheet  after  it  was  made  up? — A.  About 
a  day  and  a  half. 

Q.  About  a  day  and  a  half. — A.  Before  I  signed  that. 

Q.  That  was  before  you  signed  it? — A.  I  mean  a  day  and  a 
half  before  I  signed  it  with  Mr.  Kaplan. 

Q.  Plow  long  was  it  between  the  time  you  made  it  up  and 
the  time  that  you  signed  it? — A.  I  didn’t  make  it  up;  Mr. 
P\aplan  made  that  up.  P  signed  it. 

Q.  You  went  over,  you  gave  him  the  list,  did  you  not? — 
A.  That  is  right. 

'  Q.  Plow  long  was  it  between  the  time  you  w’ere  sitting  in 
your  office  and  took  this  information  off  your  pink  confirma¬ 
tions  and  the  time  you  signed  it? — A.  I  think  we  took  those  on 
k  Saturday,  the  pink  copies,  and  on  Monday  P  think  we  signed 
those  papers — on  Tuesday  morning. 

Q.  You  signed  the  papers  on  Tuesday  morning? — A.  There 
was  a  Saturday  and  the  lapse  of  Sunday,  when  I  tried  to  clarify 
some  things.  We  worked  all  day  Sunday  and  came  in  Monday 
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and  were  asked  to  sign  those  papers.  At  the  time  we  felt  we 
would  lilce  to  check  a  couple  things  because  a  lot  of  things 
were  not  clear,  and  on  Tuesday  we  signed  the  papers. 
4S9  Q.  He  brought  this  back  to  you  on  ^londay,  and  on 
Tuesday  you  signed  it,  is  that  right? — A.  That  is  right. 

Q.  You  didn’t  have  this  over  Sunday,  is  that  right,  or  did  you 
have  it  over  Sunday? — A.  The  various  items  that  were  checked, 
tried  to  look  up  in  our  mark-up  books,  and  mark-down  books 
to  try  and  verify  some  of  the  things  where  we  had  made 
mistakes. 

Q.  Now.  were  you  looking  at  your  mark-up  and  mark-down 
book  with  respect  to  these  items? — A.  To  all  the  items  that 
were  checked. 

Q.  To  all  the  items? — A.  Yes.  Some  may  have  been  in 
there,  some  not. 

Q.  Did  you  sign  this  exhibit,  Mr.  Rose,  at  the  same  time 
you  signed  the  statement  that  you  gave  Mr.  Kaplan? — A.  No. 

Q.  You  did  not? — A.  No. 

Q.  How  long — or.  which  did  you  sign  first? — A.  Those  lists. 

Q.  You  signed  these  lists  first.  Did  you  sign  these  lists  all 
on  the  same  day? — A.  No. 

Q.  You  did  not.  Which  one  did  j’ou  sign  first,  do  you 
490_^  remember  that? — A.  No. 

Q.  You  don’t  remember  the  order  in  which  you 
signed? — A.  Absolutely  not. 

Q.  You  have  no  recollection? — A.  I  am  afraid  not. 

Q.  You  have  no  recollection  as  to  how  long  before  you  signed 
the  statement  you  signed  any  of  these  exhibits? — A.  I  wouldn’t 
like  to  say,  because  I  am  not  sure. 

Q.  "Was  it  a  week? — A.  It  may  have  been  a  week,  it  may 
have  been  two,  I  don't  know. 

Q.  It  might  have  been  longer  than  that’? — A.  It  may  have 
been  longer  than  that. 

Q.  iVIr.  Rose,  I  will  hand  you  Plaintiff’s  Exhibit  #  8,  A.  B. 
and  C.  and  ask  you  if  you  recall  when  that  exhibit,  when  you 
and  Mr.  Kaplan  secured  the  information  for  that  exhibit? — 
A.  Whether  these  were  taken  from  the  pink  copies  or  not, 
I  am  not  quite  sure. 

Q.  You  don’t  know  whether  those  were  taken  from  the  pink 
copies  or  not?- — A.  I  am  afraid  I  couldn’t  tell  you  certain. 

Q.  From  what  other  source  of  information  would  they  be 
taken  if  they  were  not’? — A.  They  could  have  been  taken 
from  the  physical. 

491  Q.  But  you  don’t  know  now  which  you  did’? — A.  No; 

I  would  hate  to  commit  myself  to  say  one  way  or  the 
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other;  I  am  not  quite  sure.  You  want  the  truth,  you  are 
getting  it. 

Q.  You  said  you  did  not  get  quite  through  all  of  these  sheets 
in  checking  them,  is  that  correct? — A.  That  is  correct. 

Q.  WTiich  one  didn’t  you  get  through? — A.  Let  me  make 
that  statement,  recheck  it;  when  I  checked  it  with  Mr.  Kaplan, 
there  were  lots  of  things  that  were  not  clear;  at  the  time  they 
seemed  clear,  and  then  certain  things  I  felt  should  be  rechecked. 

Q.  Yes.  and  you  were  with  Mr.  Kaplan,  either  you  or  Mr. 
Gordon,  when  he  got  this  information  on  these  three  exhibits? — 
A.  That  is  right. 

Q.  And  when  comparisons  were  made  and  identifications 
attempted  to  be  made  with  items  that  were  found  on  your 
confirmations  or  in  stock  with  your  ba.se  period  price  list,  they 
depended  upon  you  and  Mr.  Gordon  to  identify  those,  did  they 
not? — A.  That  is  right. 

Q.  Where  there  were  no  style  numbers? — A.  That  is  right. 

Q.  And  they  had  no  other  way.  did  they,  of  determining 
the  identity  of  those  items? — A.  That  is  right. 

492  Q.  And  if  there  are  any  errors  on  these  sheets  in  that 
respect,  those  are  errors  of  yours  and  Mr.  Gordon’s,  are 

they  not? — Not  all;  no. 

,Q.  Not  air? — A.  No ;  I  would  say  at  times  when  we  pulled  out 
things  we  were  tr\'ing  to  recall  back  to  ^larch  what  we  had; 
it  was  a  little  hard  tr\’ing  to  think  back,  when  it  was  taken  in 
October,  as  far  back  as  March. 

Q.  But  at  any  rate  those  errors  are  not  errors  that  ^Ir.  Kaplan 

or  the  investigator - A.  That  I  can’t  say  for  sure.  He  may 

have  made  some,  and  I  may  have  made  some, 

Q.  You  called  out  or  identified  the  particular  items  for 
him?' — A.  Right  now  I  am  afraid  I  couldn't  identify  them,  at 
the  time  I  may  have  done  so. 

Q.  You  couldn't? — A.  I  don’t  know  which  was  right  and 
which  is  .wrong  right  now. 

Q.  But  you  are  ver}^  certain  of  those  items  which  you  have 
identified  on  these  various  mark-up  books? — A.  Those,  yes, 
now  that  we  went  over  them  I  checked  back. 

493  Q.  You  are  positive  of  those? — A.  I  would  say  yes. 

Q.  None  of  those  in  the  mark-up  books,  none  of  those 

items  have  style  numbers,  do  they? — A.  At  that  time  it  was  not 
required  to  put  style  numbers - 

Q.  Those  mark-up  books  do  not  have  style  numbers  listed, 
do  they? — A.  No. 

Q.  And  you  are  of  the  opinion  that  you  are  much  better 
qualified  now  to  identify  those  articles  than  you  were  when 
Mr.  Kaplan  was  in  the  store? — A.  I  did  not  say  that.  When 
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I  sat  down  quietly  and  began  to  go  over  things,  I  knew  those 
were  definite  things  which  we  may  have  overlooked.  As  you 
stated,  some  of  these  coats  I  knew  definitely  that  was  the  only 
type  of  coats  we  had  at  the  time  at  the  warehouse. 

Q.  These  items  here,  Mr.  Rose,  referring  to - A.  Suits. 

Q.  Items  4  to  15  on  Exhibit  #8  of  the  Plaintiff,  do  you  know 
whether  those  items  were  sold  in  March  or  not? — A.  That  is  a 
possibility,  they  were  in  storage  and  things  were  coming  over; 
some  could  have  come  over  in  March.  Of  that  I  am  not  quite 
sure;  it  was  during  that  period,  the  Easter  season  was  on, 
rush  period,  lots  of  things  could  have  happened  that  I  can’t 
answer  for. 

Q.  You  don’t  know  whether  it  was  sold  in  March  or 

494  not? — A.  We  had  this  price  line  in  March;  whether 
some  of  those  suits  came  over  I  can’t  say  for  sure. 

Q.  Those  represent  some  of  the  items  that  you  may  have 
put  on  your  price  list  by  price  line? — A.  That  is  right. 

Q.  "Whether  you  had  them  in  stock  or  not? — A.  That  is 
right. 

Q.  Now’,  then,  these  fleece  school  coats,  Mr.  Rose,  do  you 
recall  those? — A.  Yes. 

Q.  They  are  marked  up  on  the  third  of  March? — A.  That 
is  right. 

Q.  And  the  mark-up  book  shows  that  those  were  found  at 
that  time  in  the  mothproof  warehouse? — A.  That  is  correct. 

Q.  Were  those  marked  there  in  the  warehouse? — A.  Yes. 

Q.  Do  you  know’  w’hether  those  were  sold  in  iVIarch  or  not? — 
A.  No. 

Q.  You  do  not  know? — A.  They  w’ere  not  sold  in  March. 

Q.  They  were  not  sold  in  March?  W’^as  that  another  item 
w'hich  you  chose  to  put  on  your  ceiling  price  list  because 

495  you  had  something  else  of  a  similar  price  line? — A. 
When  we  took  those  lists,  it  was  around  August,  ceiling 

prices. 

Q.  It  w’as  around  August? — A.  Wlien  we  took  those  ceiling 
price  lists.  What  was  the  date  when  we  took  the  ceiling  price 
lists? 

Q.  You  think  it  was  in  August? — A.  No,  before  that;  I  am 
not  quite  sure. 

Q.  But  you  don’t  know’  when  it  w’as? — A.  No;  offhand,  I 
can’t  say. 

Q.  All  the  corrections  on  these  sheets  w’ere  made  after  you 
had  checked  them,  were  they  not,  Mr.  Rose? — A.  Which  cor¬ 
rections? 

Q.  Referring  to  Exhibit  #8,  A,  B.  and  C,  of  the  Plaintiff. 
That  is  your  signature,  is  it  not? — A.  That  is  right. 
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Q.  Is  that  your  handwriting? — A.  Xo. 

Q.  It  is  not?  How  about  that? — A.  It  is  not  my  hand¬ 
writing. 

Q.  Do  you  recall  that  change  being  made  there  from  flannel 
to  tweed? — A.  I  think  I  mentioned  some  of  the  time;  I  don’t 
know  at  the  time,  I  don’t  know  who. 

496  Q.  It  was  done  at  your  suggestion,  however? — A. 
That  is  right. 

Q.  And  you  signed  that  and  initialed  it.  did  you  not? — 
A.  That  is  right. 

Q.  Now,  then,  do  you  know  who  marked  those  items  out  on 
the  second  page’? — A.  Yes.  Mr.  Kaplan. 

Q.  And  that  was  done  at  your  suggestion.  I  believe’? — 
A.  That  is  right. 

Q.  And  you  have  initialed  each  one  of  those  lines*.’ — A.  That 
is  right. 

Q.  And  you  also  signed  and  initialed  the  page,  did  you  not? — 
A.  Those  are  things  I  definitely  knew  were  incorrect  and  agreed 
to  cross  them  out. 

Q.  All  right,  do  you  know  whose  writing  that  is?  Is  that 
yours’? — A.  No.  no. 

Q.  Whosever  it  was.  was  it  put  in  at  your  suggestion,  is  that 
right’? — A.  I  don’t  recall - 

Q.  It  is  a  long - A.  It  may  be  that  is  right. 

Q.  Now.  then,  you  also  find  items  on  the  third  page  which 
you  have  initialed,  down  to  the  fourth  from  the  last  item 

497  that  is  in  this  exhibit. — A.  That  is  right. 

Q.  And  you  have  also  signed  that  page? — A.  Yes. 

Q.  Now.  then,  do  you  recall  checking  that  list? 

Mr.  Horsky.  Which  exhibit  is  that? 

Mr.  Austin.  Plaintiff’s  Exhibit  —6,  A,  B,  and  C. 

The  Witness.  I  recall  I  signed  that. 

By  Mr.  Austin  : 

Q.  Do  you  recall  checking  it? — A.  Yes. 

Q.  That  is  your  signature  on  Plaintiff’s  Exhibit  #7? — 
A.  That  is  right. 

Q.  And  do  you  recall  checking  those  items? — A.  That  is 
right. 

Q.  Did  you  do  that  more  than  once,  do  you  recall — checking 
this  sheet’? — A.  No.  I  think  we  did  this  once. 

Q.  You  did  that  sheet  once. — A.  I  believe  so. 

Q.  At  the  time  this  was  prepared  and  Mr.  Kaplan  took  off 
the  information  which  is  contained  there,  he  was  with  you,  was 
he  not? — A.  Right. 
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Q.  And  you  had  the  department’s  mark-up  books  at 

498  that  time,  did  you  not? — A.  We  had  the  records  there 
at  the  time  I  said.  I  don’t  think  the  record  is  complete. 

I  am  quite  sure  I  signed  the  things,  feeling  we  should  have  gone 
into  the  departments. 

Q.  At  the  time  you  and  Mr.  Kaplan  were  making  up  this  list 
of  mark-ups,  do  you  think  then  that  you  think  that  you  did  not 
then  have  all  the  mark-up  books? — A.  I  think  at  that  time  we 
had  the  present  one.  There  was  an  old  one  there.  I  said  at 
the  time,  I  recall,  we  ought  to  check  back  some  of  these  things. 
Q.  Mr.  Rose,  do  you  recall  signing  a  statement? — A.  Yes. 
Q.  For  Mr.  Kaplan? — A.  Yes. 

Q.  Do  you  know  who  made  up  that  statement? — A.  Offhand, 
no.  I  read  it.  Who  actually  made  the  statement  up— I  read  it. 

Q.  It  was  written  in  the  Hecht  Company,  was  it  not? — 
A.  I  said  I  don’t  know  who  made  the  statement  up.  I  signed 
it.  I  read  it. 

Q.  Yes.  Did  anyone  else  in  the  Hecht  Company  read  it? — 
A.  I  don’t  know  whether  they  did  or  not. 

Q.  Mr.  Efelson? — A.  He  may  have  read  it. 

Q.  Who  gave  the  statement  to  you  after  it  was  in  the 

499  condition  it  was  at  the  time  you  signed  it’? — A.  Who 
gave? 

Q.  Yes.  Did  Mr.  Kaplan  give  it  to  you,  or  Mr.  Etelson,  or 
someone  else’? — A.  The  official  statement  that  I  signed  was 
put  on  the  table  by  Mr.  Etelson  and  I  signed  it. 

Q.  Was  ilr.  Kaplan  there  at  the  time? — A.  Yes. 

Q.  Do  you  recall  that  in  that  statement  you  said  that  you 
had  initialed  the  exhibits  referring  to  Plaintiff’s  Exhibit  #6, 
#7,  and  #8,  and  others,  and  that  you  at  that  time  believed 
them  to  be  true  to  the  best  of  your  knowledge  and  belief? — A. 
To  the  best  of  my  knowledge. 

Q.  That  is  all. 

Mr.  Horsky.  I  have  just  one  or  two  questions,  just  for 
clarification. 

The  Court.  Yes. 

By  Mr.  Horsky: 

Q.  Mr.  Rose,  you  said  the  boys’  department  and  the  students’ 
department  were  separate.  You  don’t  mean  they  are  two  de¬ 
partments? — A.  No,  they  are  separated  in  space. 

Q.  But  both  are  included — A.  In  department  26. 
oOO  Q.  And  you  have  charge  over  both  of  these  sub¬ 
departments? — A.  That  is  right. 

Q.  I  think  that  is  all,  Your  Honor. 
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The  Court.  You  may  step  down. 

Mr.  Horsky.  I  will  call  Mr.  Rosenberg. 

Jack  Rosexberg,  having  been  first  duly  sworn,  was  exam¬ 
ined  and  testified  as  follows: 

'  Direct  examination  by  Mr.  Horsky: 

Q.  Will  you  state  your  name  to  the  reporter? — A.  Jack 
Rosenberg. 

Q.  Are  you  employed  by  the  Hecht  Company? — A.  I  am. 

Q.  What  is  your  position? — A.  Shoe  buyer,  ladies’  shoe 
buyer. 

Q.  What  department  number  is  that? — A.  55. 

Q.  How  long  have  you  occupied  that  position? — A.  As 
buyer? 

Q.  As  buyer. — A.  Since  1920. 

Q.  How’  long  have  you  worked  for  the  Hecht  Company? — 

A.  Thirty-one  years. 

501  Q.  Since  19 - A.  1912. 

Q.  Do  you  recall  an  investigation  of  your  department 
by  the  Office  of  Price  Administration? — A.  Yes,  sir. 

Q.  I  hand  you,  so  that  you  will  be  able  to  refer  to  it,  the  cost- 
of-living  statement  of  the  department  55,  which  is  Plaintiff’s 
Exhibit  30  with  various  letters.  Is  that  the  cost  of  living 
statement  for  your  department? — A.  This  is  department  60. 

Q.  Excuse  me.  I  hand  you  Plaintiff’s  Exhibit  #25  with 
various  letters  and  ask  you  if  that  is  the  cost  of  living  state¬ 
ment  for  your  department? — A.  Yes,  sir. 

Q.  Mr.  Rosenberg,  I  hand  you  Plaintiff’s  Exhibit  #26,  A, 
B,  C,  and  D,  entitled,  “Merchandise  for  which  Confirmations 
have  been  Received  and  for  which  Merchandise  has  been  sold 
by  the  Store  During  March  and  not  listed  on  the  Ceiling  lists.” 
Can  you  go  through  that  exhibit  and  indicate  the  kind  of  shoe 
w’hich  is  referred  to  by  these  various  items?  Would  you  wait 
just  a  moment  so  that  I  can  check  wdth  you  on  my  copy.  All 
right,  Mr.  Rosenberg,  would  you  proceed  on  this  exhibit? — A. 
On  the  first  item,  the  Best  Shoe  Company,  we  did  not  have  this 
merchandise  in  March. 

Q.  I  don’t  care  for  anything  more  at  the  moment,  Mr. 

502  Rosenberg;  just  what  kind  of  an  item? — A.  They  were 
play  shoes. 

Q.  The  Desco  Shoe  Company? — ^A.  They  were  play  shoes. 

Q.  Frederick-Speier,  the  first  one  listed? — A,  They  were 
play  shoes. 

Q.  The  next  Frederick-Speier? — ^A.  Also  play  shoes. 

Q.  The  next  Frederick-Speier? — A.  Play  shoes. 

Q.  Fulton  Leather? — ^A.  Play  shoes. 


Q.  The  next  Frederick-Speier? — ^A.  Also  play  shoes. 

Q.  The  next  Frederick  Speier? — ^A.  Also  play  shoes. 

Q.  And  the  next  one  at  the  bottom  on  that  page? — A.  Play 
shoes. 

Q.  On  the  next  page,  Frederick-Speier? — ^A.  They  were  play 
shoes. 

Q.  Fashion-Footwear? — ^A.  House  slippers,  bedroom  slip¬ 
pers. 

Q.  Daniel  Green  Slipper  Company? — A.  Slippers. 

503  Q.  House  slippers? — A.  House  slippers. 

Q.  That  is  the - A.  The  same  as  bedroom  slippers. 

Q.  When  you  say  slippers,  you  mean  house  slippers,  unless 
you  say  something  else? — A.  W^'hen  I  say  slippers,  it  is  house 
slippers. 

Q.  Gustin-Guild-Rest,  two  items? — ^A.  Also  slippers. 

Q.  Daniel  Gree? — A.  Daniel  Green,  it  should  be. 

Q.  That  is  slippers? — ^A.  Slippers. 

Q.  J.  J.  Grover? — A.  They  are  comfort  shoes. 

Q.  Will  you  explain  what  those  are? — A.  They  are  not  ex¬ 
actly  house  shoes.  They  look  like  house  shoes.  They  can  be 
worn  in  the  street  as  well,  have  light  weight,  comfort  shoes  with 
turned  soles. 

Q.  You  wouldn’t  call  them  slippers? — A.  No,  sir. 

Q.  The  next  Daniel  Green? — A.  Slippers. 

Q.  Daniel  Green  again? — A.  Slippers. 

504  Q.  Gustin-Guild-Rest? — ^A.  Play  shoes.  Pardon  me, 
sir,  they  are  house  slippers. 

Q.  Take  all  the  time  you  wish.  ^Ir.  Rosenberg. — A.  Yes.  sir. 
Q.  Be  sure  the  answers  are  accurate. — A.  Yes,  sir 
Q.  Gustin-Guild-Rest? — A.  Slippers. 

Q.  Daniel  Green? — A.  Slippers. 

Q.  Gustin-Guild-Rest  again? — ^A.  Those  are  play  shoes. 

Q.  Huiskamp  Bros.?— A.  Huiskamp;  H-U-I-S-K-A-M-P. 
They  are  regular  sport  oxfords — shoes.  I  would  call  them. 

Q.  Both  of  those,  there  are  two  of  them. — A.  Both  of  those 
are  shoes. 

Q.  The  next  page,  Julian — ^you  pronounce  it. — A.  Kokenge; 
they  are  shoes. 

Q.  Knight  Slipper? — A.  House  slippers. 

Q.  Laird  Schober? — A.  Shoes. 

Q.  Regular  shoes? — A.  Regular  shoes. 

505  Q.  Lucille  Footwear? — A.  Play  shoes. 

Q.  Manoring  Gibbs? — A.  Manning  Gibbs.  It  should  be 
M-A-N-N-I-N-G;  Manning  Gibbs. 

Q.  Those  are  what? — A.  House  slippers. 

Q.  Metropolitan  Shoemaker? — A.  That  is  shoes. 
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Q.  Middleton  Footwear? — A,  That  is  evening  shoes. 

Q.  Evening  shoes? — A.  Evening  shoes. 

Q.  D.  Myers  &  Sons? — A.  There  is  another  item  there  under 
Middleton. 

Q.  Which  one  did  you  refer  to? — A.  The  evening  shoe  is  a 
Chico,  and  underneath  there  is  the  Votty — it  should  be  Dotty. 
That  is  house  slippers. 

Q.  Those  are  slippers? — A.  Confirmation  No.  11692. 

Q.  No,  11691? — A.  Also  house  slippers. 

Q.  Also  slippers.  Let’s  go  back  up  a  little  bit,  Mr. 

506  Rosenberg,  to  Laird  Schober. — A.  Those  are  all  shoes, 
Laird  Schober  shoes. 

Q.  Yes.  D.  Myers  <fe  Sons? — A.  A.  D.  Myers  &  Sons,  both  of 
those  items  are  play  shoes. 

Q.  Recordia? — A.  Play  shoes. 

Q.  And  M.  J.  Saks  Shoe  Corporation? — A.  Regular  shoes. 
Q.  All  four? — A.  Yes,  sir. 

Q.  Mr.  Rosenberg,  this  Exhibit  is  introduced  as  items  which 
did  not  appear  on  your  ceiling  list  that  you  have  there  Do 
vou  find  anv  of  them  that  were  actualv  listed  on  that  list? — 

V  V 

Mr.  Austin.  I  object  to  that  statement. 

Mr.  Horsky.  Do  you  object  to  the  statement  or  question? 
^Ir.  Austin.  I  object  to  the  question,  which  was  put  in  the 
form  of  a  statement. 

Mr.  Horsky.  I  will  withdraw  the  statement  and  just  ask  the 
question. 

By  Mr.  Horsky: 

Q.  Do  you  find  any  of  these  items  on  your  list? — A.  If  you 
have  the  manufacturers  number,  could  I  have  it? 

Q.  Code  number? — A.  The  code  number?  The  first  item, 
the  Best  Shoe  Company  is  here. 

507  Q.  Would  you  show  the  Court  which  item  it  is? — 
A.  It  is  1,  2,  3,  4,  the  fifth  one — 55-1,  the  Best  Shoe 

Company. 

Q.  On  which  page? — A.  On  the  first  page,  page  number  1. 
It  is  five — women’s  novelty  shoes,  55-1,  five  dollars. 

Q.  This  one  has  a  retail  of  $3.95,  however. — A.  Then  it 
wouldn’t  be  on  there,  because  that  is  play  shoes;  I  don't  have 
play  shoes  on  there. 

Q.  Then  this  first  one  isn’t? — A.  No,  sir;  it  is  not.  It  is  the 
same  manufacturer,  but  it  is  not  the  same  item. 

Q.  Would  you  explain  to  the  Court,  Mr.  Rosenberg,  how  it 
happened  that  you  did  not  list  play  shoes? — A,  I  did  not  think 
it  was  a  cost  of  living  item. 

I  Mr.  Austin.  No  argument  over  that,  if  the  Court  please. 
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Mr.  Horsky.  What? 

Mr.  Austin.  Whether  or  not  they  are  cost  of  living  items, 
or  whether  or  not  they  should  be  on  the  cost-of-living  state¬ 
ment.  That  is  why  I  objected  to  your  question,  Mr.  Horsky, 
because  you  put  it  to  him  and  limited  it  to  the  cost  of  living 
statement,  and  that  is  not  the  case,  you  see. 

Mr.  Horsky.  Do  you  concede  that  they  should  not  be  on  this 
list? 

Mr.  Austin.  No,  I  do  not  concede  that,  because  that  is 

508  also  your  base  period  statement,  and  they  should  be  on 
there  for  that  purpose. 

By  Mr.  Horsky: 

Q.  For  the  information  of  the  Court,  Mr.  Rosenberg,  will  you 
read  the  list  of  cost  of  living  items  listed  under  footwear  in  the 
appendix  to  the  General  Maximum  Price  Regulations? — ^A.  It 
says,  “Street,  Work,  Dress,  and  Sport  shoes  for  men,  women, 
and  children;  infant  shoes,  rubber  footwear.” 

Q.  And  your  belief  was  that  these  did  not  have  to  be  listed? — 
A.  That  is  right. 

Q.  On  this  statement  or  on  any  statement? — A.  Any  state¬ 
ment. 

Q.  You  understand  now  that  that  is  wrong? — A.  Yes,  sir. 

Q.  And  they  arc  now  being  listed? — A.  Yes,  sir;  everything 
is  being  listed  no\v. 

Q.  Is  the  same  true  of  house  slippers  as  play  shoes? — A.  Yes, 
sir;  same  thing  on  house  slippers. 

Q.  You  testified,  Mr.  Rosenberg,  that  there  are  a  few  items 
on  here  that  are  shoes,  not  play  shoes,  and  not  slippers? — A. 
That  is  right. 

Q.  W’ould  you  undertake  to  explain  how  that  would 
happen,  if  you  can  explain  why  they  were  not  listed? — 

509  A.  The  first  one  here  I  will  refer  to  as  the  last  shoes  at 
S10.95.  We  had  shoes  in  stock  at  the  time  at  $10.95 

when  we  made  out  our  base  period,  but  we  failed  to  list  it.  failed 
to  list  it  on  the  original  at  $10.95.  We  have  also  had  Laird- 
Schober  shoes.  All  these  are  marked  $10.95.  At  the  time  in 
March  we  had  Laird-Schober  shoes  at  $10.95,  but  I  failed  to 
list  it — you  recall  that  original  base  period. 

Q.  You  just  overlooked  it.  you  mean? — A.  Yes,  sir. 

Q.  That  w’ould  be  true  of  the  other  items  which  are  not  play 
shoes  and  house  slippers? — A.  I  am  referring  to  this  one  item 
here  of  Laird-Schober  shoes,  because  we  have  always  had 
them. 

Q.  I  can  refer  you  to  the  other  ones. — A.  How  we  take  this 
item  down  here,  M.  J.  Saks - 
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The  Court.  Ws  have  reached  adjournment  time,  anyhow. 

Did  you  find  out  whether  Mr.  Brown  had  taken - 

Mr.  Austin.  We  have  not  received  word  yet,  Your  Honor, 
please,  can  we  hold  that  till  morning? 

The  Court.  Mr.  Clerk,  just  hold  that.  That  will  be  all  for 
this  evening. 

(The  Court  was  adjourned  at  4:(X)  P.  M.) 

*  *  *  *  • 

513  Jack  Rosenberg  resumed  the  stand  and  further  tes¬ 
tified  as  follows: 

Direct  examination  (continued)  by  Mr.  Horsky: 

Q.  Mr.  Rosenberg,  just  to  get  the  continuity,  you  are  the 
buyer  in  Department  55  of  the  Hecht  Company? — A.  Yes,  sir. 

Q.  I  hand  you  Plaintiff's  Exhibits  27  and  28  entitled  “Rub¬ 
bers,  Arctics,  and  Rubber  Boots  on  Sale  in  Store  on  October  5 
Which  Were  Not  Included  on  the  Submitted  Price  List  and 
Confirmation  of  Merchandise  Received  and  Sold  by  the  Store.’’ 
and  ask  you  if  you  have  examined  those  exhibits. — A.  Yes.  sir. 

Q.  Would  you  point  out  to  the  Court  the  extent  to  which 
thb  items  on  Exhibit  28  duplicate  the  items  on  Exhibit  27? — 
A.  The  first  number  is  39SWR.  black  suede  arctics  that  retails 
for  S3.50. 

Q.  Would  you  take  them  the  other  way,  Mr.  Rosen- 

514  .  berg,  if  you  don’t  mind,  take  Exhibit  28  and  tell  us  which 

ones  have  already  appeared. — A.  That  is  what  I 
have.  28. 

Q.  You  have? — A.  The  first  number  on  top  is  Style  Number 
WR398.  Is  that  correct? 

Q.  Let  me  make  sure.  Maybe  I  have  my  exhibits  in  the 
wrong  order.  That  is  right.  Thank  you. — A.  Well,  the  first 
number  would  be  WR398. 

Q.  That  appears  on  the  other  exhibit’? — A.  That  appears  on 
this  other  sheet,  on  27. 

Q.  All  right.  The  sixth  item  marked  27  is  the  same  thing, 
Kedettes. — A.  The  Kedettes  are  play  shoes  made  by  the  U.  S. 
Rubber  Company,  but  they  are  not  arctics  or  rubbers. 

I Q.  They  are  play  shoes’? — A,  They  are  play  shoes,  Kedettes. 
Q.  And  they  don’t  really  fit  within  the  title  of  this  exhibit? — 
A.  They  are  play  shoes. 

Q.  Air  right. — A.  The  next  item  is - 

Q.  The  next  item  is  black  snaps.  Do  they  appear  on  the 
other  exhibit’? — A.  I  don’t  see  it.  They  are  on  here  but 

515  I  don’t  see  the  style  number  on  here.  I  have  it  on  the 
duplicate  here.  The  snaps  are  WR631.  They  are  dup¬ 
licated  on  here,  on  the  confirmation,  No.  60597, 
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Q.  They  are  the  fourth  item  on  Exhibit  27?— A.  No;  if  you 
take  Kedettes  as  the  second  item,  that  would  be  the  third 
item  on  28,  or  the  fourth  item  on  27. 

Q.  That  is  right.  Thank  you.  Is  that  27  the  next  line - 

A.  That  is  right;  the  next  line  is  the  quick  fastener  which  is 
duplicated  on  the  fifth  item,  duplicated  on  the  fifth  item  again. 

Q.  Also  the  next  one  is  black  boots. — A.  Black  boots  at  S3.50. 
It  doesn't  have  the  price  here.  It  has  black  rubber  boots,  but 
it  doesn’t  have  the  price  on  27. 

Q.  Those  do  appear  on  both?— A.  Do  appear,  the  eight  item. 
Q.  All  right.  How  about  the  next  one,  toe  rubbers,  95 
cents? — A.  Toe  rubbers  are  on  the  top  line,  the  first  line. 

Q.  The  next  item  is  black  storm.— A.  That  would  be  on  the 
third  line. 

Q.  All  right.  .  The  next  item  is  black,  red  and  brown  for  $1.25, 
Transcontinental  Rubber  Company. — A.  Transcontinental  is 
duplicated  here.  That  is  the  toe  rubber,  and  that  is  the  ninth 
item. 

516  Q.  All  right.  The  next  item  is  the  Hood  Rubber 
Company,  black,  high  Cuban;  brown,  high  cuban.— 

A.  That  is  on  here,  $3.50.  That  is  the  shoe  glove.  That  is 
the  11th  item. 

Q.  The  next  one  is  black  arctic.  Is  the  black  spike  the 
same? — A.  They  are  all  the  same  only  they  are  different  colors. 
That  is  all  those  three  items  are  the  same  items  exactly,  but 
just  different  colors  or  different  height  heels. 

Q.  The  next  one  is  black  arctic  at  $1.85.  Does  that  appear 
on  the  other  exhibit? — A.  That  does  not  appear.  The  bal¬ 
ance  does  not  appear. 

Q.  The  last  one  does  not  appear? — A.  No.  sir. 

Q.  Now,  will  you  explain  to  the  Court,  Mr.  Rosenberg,  how 
it  happened  that  you  didn't  list  rubbers? — A.  I  didn't  under¬ 
stand  that  they  had  to  be  listed. 

Q.  You  didn’t  understand  they  had  to  be  listed? — A.  No.  sir. 
Q.  You  understand  they  do  have  to  be  listed  now*? — A.  I  do 
now. 

Q.  And  you  are  now  listing  them? — A.  Yes,  sir. 

Q.  Would  you  look  at  the  last  exhibit  in  your  department 
which  I  think  is  Plaintiff’s  Exhibit  29.  and  indicate  to 

517  the  Court  w’hich  of  those  items  are  not  slippers,  if  any, 
or  are  they  all  slippers? — A.  They  are  all  slippers. 

Q.  Could  you  indicate  which  ones  of  these  slippers  appear 
on  Plaintiff’s  Exhibit  No.  26? — A.  The  second  line  on  top  is 
70330.  70330  is  duplicated  on  this.  I  have  this  Page  2b. 

Q.  You  refer  to  that  as  Plaintiff’s  Exhibit  26,  or  Exhibit  26; 
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then  you  will  be  able  to  identify  it  for  the  record? — ^A.  7031^0 
is  on  Line  11,  and  it  is  also - 

The  Court.  Line  11  of  what  exhibit? 

The  Witness.  What  do  you  call  this? 

Mr.  Horsky.  Plaintiff  s  Exhibit  26,  Page  2. 

A.  26,  Page  2,  Line  11,  70330,  and  it  is  also  on  Line  20. 

By  Mr.  Horsky: 

Q.  Also  on  Line  20  of  Plaintiffs  Exhibit  26? — A.  26. 

Q.  I  don’t  find  it.  Mr.  Rosenberg,  on  Line  20. — A.  I  have 
it  right  here. 

Q.  It  is  on  Line  20  of  the  exhibit  you  are  talking  about? — 
A.  Of  what  I  have  here. 

Q.  I  see.  I  am  sorry.  I  still  don’t  find  it. 

Mr.  Austin.  Here  it  is. 

518  Mr.  Horsky.  Oh.  I  see.  Thank  you.  I  have  it. 

A.  The  next  is  the  fifth  line  down,  40216.  I  have  it 
here  as  duplicated  on  Line  S. 

By  Mr.  Horsky: 

Q.  The  first  page? — A.  It  is  Line  S  and  Line  19. 

Q.  All  right. — A.  The  next  number  is  duplicated — the  next 
number  that  is  duplicated  is  20246. 

Q.  That  is  about - . — A.  That  is  Line  0,  That  is  dupli¬ 

cated  on  here  on  Line  9. 

Q.  That  is  Line  10  on  the  exhibit  to  which  you  are  referring, 
and  it  is  duplicated  on  Line  0  of  the  other. — A.  That  is  right, 
and  it  is  also  on  the  17th  line.  17  is  the  same  thing. 

Q.  All  right. — A.  The  next  is  20230  which  is  duplicated  here 
on  Line  10,  also  Line  16. 

Q.  All  right. — A.  The  next  number  is  90.000.  and  I  have  it 
here  on  this  sheet  as  9,000.  Of  course,  it  should  be  90,000, 

Q.  On  Plaintiff’s  E.xhibit  26.  Page  2,  the  number  90,000 — 

the  number  9.000  is  improper,  it  should  be - . — A.  It  is  the 

seventh  line.  She  has  got  9.000  on  here,  and  it  should  be 
90.000. 

519  Q.  That  is  the  same  number  that  appears  a  little  bit 
further  down  again? — A.  It  is  down  here  on  Line  18. 

Q.  As  90.000?— A.  As  90,000. 

Q.  That  item  is  listed  three  times.  In  other  words,  twice  on 
one  exhibit  and  one  on  the  other? — A.  Twice  on  here  and  once 
here. 

'Q.  Yes. — A.  The  next  item  is — I  don’t  see  any  more  duplica¬ 
tions  here  on  this  manufactured  by  Daniel  Green,  but  I  do  see 
duplications  here  from  Custom  Built. 

Q.  Will  you  point  those  out? — A.  Well,  on  here  you  have 
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3309  from  Custom  Built,  and  it  should  be  3509.  3509  is  dupli¬ 
cated  here  on  Line  5. 

Q.  Yes;  I  find  that.  Are  there  others? — A.  There  is  3515 
right  underneath.  It  is  duplicated  here  on  Line  6. 

Q.  Yes;  I  find  that.  Are  there  others? — A.  There  are  no 
others. 

Q.  That  is  all  on  this  exhibit? — A.  Yes. 

Q.  Xow,  will  you  look  at  Plaintiff’s  Exhibit  26,  which  is  the 
large  exhibit  to  which  you  were  comparing  this  one? — A.  Is 
this  it  right  here? 

520  Q.  Yes.  Could  you  point  out  to  the  Court  the  extent 
to  which  they  are  duplicated  inside  of  this  exhibit  itself, 

as  to  what  other — what  extent  duplications  occur  in  that  exhibit 
apart  from  the  ones  that  you  have  mentioned? — A.  Well,  on 
this  same  exhibit  here? 

Q.  Yes. — A.  Well,  Line  3  on  top  here,  that  is  20246,  and  it  is 
duplicated  on  the  same  sheet  on  Line  9  and  Line  17. 

Q.  That  is  three  times  on  this  sheet? — A.  That  is  three  times 
on  this  sheet. 

Q.  And  it  was  also  on  the  other  exhibit,  was  it  not? — A.  It 
was  also  on  the  other  sheet. 

Q.  All  right. — A.  And  40216  is  also  duplicated.  That  is 
Line  4  and  it  is  Line  8. 

Q.  All  right. — A.  And  it  is  Line  19. 

Q.  That  is  three  times  on  this  exhibit? — A.  Three  times  on 
this  one  sheet. 

Q.  It  was  on  the  other  one  too,  was  it  not? — A.  It  is  on  the 
other  one. 

Q.  And  Style  Number  20230  is  on  Line  10  here,  and  it  is  on 
Line  16? — A.  Yes. 

521  Q.  That  was  on  the  other  one  also? — A.  Yes;  and 
90.000  is  Line  7  and  Line  18. 

Q.  Yes. — A.  And  70330  is  Line  11  and  Line  20.  That  is 
about  all. 

Q.  Those  are  all  that  you  find  on  that  Exhibit? — A.  That 
is  right. 

Mr.  Horsky.  No  further  questions.  Your  Honor. 

Cross-examination  by  Mr.  Austin: 

Q.  Mr.  Rosenberg,  will  you  look  again  at  those  three  large 
sheets  you  just  had. — A.  Yes,  sir. 

Q.  Which  are  identified  as  Plaintiff’s  Exhibit  26  a,  b,  c,  and  d. 

I  believe  there  are  four  sheets. — A.  I  think  I  have  them  here, 
sir. 

Q.  That  is  your  signature,  is  it  not? — A.  Yes.  sir. 

Q.  Those  are  your  initials  there  in  the  right-hand  corner? — 
A.  Yes,  sir. 
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Q.  And  your  initials  and  signature  appear  on  each  one  of 
those  sheets,  do  they  not? — A.  Yes,  sir, 

Q.  And  you  also  signed  Plaintiff’s  Exhibit  27,  did  you 
52b  not?  That  is  one  of  those  other  yellow  sheets. — A.  Yes, 
sir. 

Q.  And  likewise  Plaintiff’s  Exhibit  28? — A.  Yes,  sir. 

Q.  Do  you  recall,  Mr.  Rosenberg,  signing  a  statement? — A. 
Yes,  sir. 

Q.  In  connection  with  this  investigation? — A.  Yes,  sir;  I 
signed  a  statement. 

Q.  And  do  you  recall  in  that  statement  that  you  referred 
to  the  exhibit  which  now  has  been  identified  as  Plaintiff’s  Ex¬ 
hibit  26  a,  b.  c,  and  d  as  being  a  schedule  of  those  items  which 
do  not  appear  on  any  submitted  ceiling  list? — A.  Yes.  sir. 

Q.  And  further  to  the  effect  that  you  checked  these  items 
with  the  investigator  of  the  Office  of  Price  Administration? 

]\Ir.  Horsky.  Your  Honor,  may  I  show  the  witness  a  copy  of 
his  statement  so  he  can  see  what  he  did  sign. 

A.  You  say  that  I  said  I  checked  every  one  of  these  items 
with  the  investigator? 

By  Mr.  Austin  : 

Q.  I  say  that  you  said  in  your  statement — you  said  that  you 
checked  the  merchandise  with  an  OPA  investigator.— A.  I 
think  I  checked  a  lot  of  merchandise  with  the  OPA  investigator. 

Q.  Yes. — A.  Of  course,  a  lot  of  merchandise  I  could 
523  not  have  checked  with  the  investigator,  especially  play 
shoes,  because  they  were  all  sold  out  at  that  time  of  the 

year. 

Q.  And  that  you  did  not  record  the  shoes  which  appears 
on 'the  confirmations,  on  this  Exhibit  26,  through  an  oversight. 
Didn’t  you  say  that? — A.  I  said  I  didn’t  understand  that  I  was 
supposed  to  do  it.  I  didn’t  understand  the  order. 

Q.  Will  you  look  at  the  statement  and  see  if  you  don’t  see 
there  that  the  reason  you  didn’t  do  it  was  because  of  an  over¬ 
sight.  That  is  in  connection  with  what  referred  to  in  your 
statement  as  Exhibit  B,  Mr.  Rosenberg. — A.  I  am  trying  to 
find  it. 

Q.  All  right. — A.  It  is  there,  all  right.  It  says  through  an 
oversight. 

Q.  That  is  your  statement,  isn’t  it’? — A.  I  mean  the  same 
thing.  I  did  not  understand  the  ruling  at  the  time. 

Q.  And  likewise  your  reason  for  not  submitting  the  rubbers, 
arctics,  and  slippers  on  these — on  your  list — was  because  you 
didn’t  understand  they  should  be  there? — A.  Yes,  sir.  I  didn’t 
understand  that  they  were  a  cost-of-living  item. 
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Q.  Well,  did  you  understand  this  list  that  you  made  out  to 
be  only  cost-of-living  items? — A.  The  original;  yes,  sir; 

524  the  original  list  that  I  made  out,  base  period ;  yes,  sir. 

Q.  Well,  now,  you  say  base  period  and  you  say  cost  of 
living. — A.  I  guess  that  is  what  you  call  it.  It  was  taken  off 
the  base  period. 

Q.  Well,  is  that  the  only  list  you  made  up? — A.  At  that  time. 
I  have  made  up  lists  since  then. 

Q.  Did  you  know  at  that  time  that  you  were  supposed  to 
make  up  a  base-period  list  and  a  cost-of-living  conunodity 
list? — A.  I  was  told  to  make  out  some  kind  of  a  list,  but  I 
didn't  understand  that  I  was  supposed  to  include  arctics,  house 
slippers  and  play  slippers  in  there. 

Q.  Didn’t  you  know-  that  you  were  supposed  to  make  a  list 
of  every  commodity’? — ^A.  No,  sir;  I  did  not. 

Q.  Now,  these  Kedette  shoes,  ^Ir.  Rosenberg;  did  you  have 
those  in  March. 

Mr.  Horsky.  Which  shoes  are  you  referring  to,  Mr.  Austin? 
I  want  to  follow  you. 

Mr.  Austin.  The  ones  he  has  as  Kedettes. 

The  Witness.  Kedettes. 

Mr.  Horsky.  On  which  exhibit? 

Mr.  Austin.  I  don't  know  that  it  is  on  any.  Yes;  he  has 
them  listed  on  Exhibit  28. 

525  By  Mr.  Austin; 

Q.  Did  you  have  those  shoes  in  March? — A.  Well,  you 
have  the  receiving  date  here.  You  have  it  here  as  April  9  so  I 
couldn't  have  it  in  March. 

Q.  How  did  you  determine  the  selling  price  of  those  shoes? — 
A.  Which  shoes? 

Mr.  Horsky.  Your  Honor,  may  I  make  this  statement? 
I  believe  Mr.  Austin  is  going  beyond  the  scope  of  the  direct 
examination.  I  have  no  desire  to  restrict  him  at  all,  but  I  wish 
to  point  it  out ;  he  is  now,  I  assume,  attempting  to  point  out  that 
the  price  was  improperly  fixed,  which  he  did  not  attempt  to  do 
on  his  original  examination.  I  have  no  desire  to  limit  the 
OflBice  of  Price  Administration  in  anything  they  wish  to  bring 
out,  but  I  wish  to  call  it  to  Your  Honor's  attention. 

The  Court.  You  may  answer. 

A.  I  didn't  understand  your  question. 

(Last  question  read  by  the  reporter.) 

A.  Which  shoes? 

By  Mr.  Austin: 

Q.  The  Kedettos. — A.  Play  shoes? 

Q.  Whatever  they  are. — ^A.  These  Kedettes  here.  Well,  it 

521075 — 1.J - 14 
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happens  to  be  an  advertised  item  that  was  sold  for  one  price 
everywhere  in  the  city,  all  over  the  country.  I  had  them 

526  before,  had  them  last  year  too  and  the  year  before,  had 
them  for  five  or  six  years. 

Q.  You  don’t  know  whether  you  had  them  in  March  or  not’? — 
A.  I  couldn't  give  you  that  information.  I  don’t  remember.  I 
wouldn’t  want  to  guess. 

Q.  At  least  you  didn’t  have  them  on  your  ceiling  price  list’?-— 
A.  I  didn’t  have  them  on  my  ceiling  price  list,  no.  sir.  I  admit 
that. 

Ql  And  you  don’t  know  whether  you  made  out  a  base  period 
price  list  or  not*? — A.  I  don’t  think  I  made  it  out.  It  would 
appear  on  the  base  period  if  I  made  it  out. 

Q.  And  when  you  got  these  in  on  the  9th  of  Ai)ril  did  you 
make  out  any  record  showing  how  you  determined  the  price  at 
which  you  sold  those  shoes’? — A.  No;  I  did  not. 

Q.  But  you  originally  established  the  price  at  S2.69.  I  be¬ 
lieve.  is  that  right’? — A.  On  one  style  if  that  is  what  you  are 
talking  about. 

Q.  Yes. — A.  That  is  right. 

Ql  And  then  in  June  you  marked  that  up’? — A.  That  is 
right. 

527  Q.  Those  shoes  from  S2.69  to  $2.95.  did  you  not’? — A. 
That  is  right. 

Q.  And  the  reason  you  did  that  was  because  the  U.  S.  Rubber 
Company,  the  supplier,  advised  you  that  your  price  was  not  in 
line  with  other  competitors,  is  that  right’? — A.  That  is  right. 

Qj  And  then  I  believe  your  experience  with  those  shoes  at 
that  marked-up  price  was  not  very  good,  was  it? — A.  They 
didn’t  sell. 

Q!  So  later  you  marked  them  down  to  $1.39? — A.  That  is 
right,  and  also  we  didn’t  sell  a  pair  at  the  higher  price. 

Q.  But  you  did  have  them  offered  for  sale  all  that  time, 
did  you  not ’I’ — A.  We  did;  yes.  sir. 

Q.  Mr.  Rosenberg,  do  you  recall — strike  that.  Have  you 
been  here  during  the  examination  of  Mr.  Etelson  and  Mr. 
Levi’? — A.  Part  of  the  time;  yes.  sir. 

Q.  Part  of  the  time’? — A.  Part  of  the  time. 

Q.  Did  you  hear  Mr.  Levi  and  Mr.  Etelson  testify  with 
respect  to  the  various  bulletins  that  were  issued  in  the  Price 
Control  Office? — A.  Yes.  sir. 

Q.  And  did  you  receive  those  bulletins? — A.  I  am  sure 

528  I  received  some  of  them.  I  am  pretty  sure  I  did.  We 
get  a  lot  of  bulletins. 

Q.  Do  you  recall  ever  reading  any  of  them? — A.  Yes ;  I  think 
I  did. 
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Q.  But  you  were  never  advised — at  least  it  was  never  ex¬ 
plained  to  you  and  you  never  understood  that  there  was  a  dif¬ 
ference  between  the  base  period  statement  and  the  cost-of- 
living  commodity  statement? — A.  That  might  have  been  told 
to  us  at  meetings.  We  had  quite  a  number  of  meetings  at  the 
very  beginning.  Mr.  Levi  spoke  to  us.  I  am  sure  he  did. 

Q.  Well,  did  you  understand  it  then? — A.  I  didn’t  under¬ 
stand  it. 

Q.  You  didn't  understand  it? — A.  No. 

Q.  Do  you  understand  now  that  there  is  a  difference? — A. 
Yes,  sir. 

Q.  Were  you  advised.  Mr.  Rosenberg,  what  items  that  you 
sold  in  your  department  were  cost-of-living  commodity 
items? — A.  Not  personally  we  weren’t.  We  were  told  in  the 
grouj").  I  mean  no  one  came  down  and  told  me  that  this  should 
be  taken  and  this  should  be  taken.  We  had  lots  of  group  meet¬ 
ings  and  our  regular  buyer  meetings. 

Q.  But  throughout,  by  reason  of  those  meetings,  you  didn’t 
seem  to  find  out  about  what  items  should  be  and  what 

529  items  should  not? — A.  I  didn’t  get  the  information.  It 
would  be  just  as  easy  for  me  to  write  it  down  as  I  did  all 

the  others,  all  the  other  information.  I  just  didn't  understand 
it.  and  that  is  the  truth. 

Q.  Did  you  think  then  that  you  didn't  understand  it? — A.  I 
thought  I  understood  it.  but  it  came  out  later  that  I  didn't.  I 
didn’t  understand  it  at  all.  I  didn't  understand  I  was  supposed 
to  take  house  slippers  or  play  shoes  and  arctics  as  a  cost-of- 
living  commodity.  I  am  not  sure  now  about  the  house  slippers. 

Q.  Have  you  ever  seen  the  General  Maximum  Price  Regula¬ 
tion.  Mr.  Rosenberg? — A.  Yes;  I  saw  it. 

Q.  Do  you  recall  seeing  what  is  designated  therein  as  Appen¬ 
dix  B.  which  lists  the  cost-of-living  commodities'? — A.  I  didn’t 
read  the  whole  book  all  the  way  through.  I  read  part  of  it,  but 
I  didn’t  read  it  all  through,  and  I  couldn’t  get  it.  I  understand 
it  now.  but  I  certainly  didn’t  understand  it  at  the  time. 

Q.  Do  you  recall  ever  seeing  those  pages? — A.  No,  sir;  I 
didn’t. 

Q.  Now,  you  see  there  w’hat  that  is,  do  you  not? — A.  I  do. 

The  Court.  What  is  he  looking  at? 

Mr.  Austin.  He  is  looking  at  the  General  Maximum 

530  Price  Regulation. 

The  Court.  Yes.  All  right. 

By  Mr.  Austin  : 

Q.  Now,  referring  to  the  right  hand  page  there  under  the 
heading  Footwear,  those  four  lines  there,  the  meaning  of  those 
is  perfectly  clear,  isn’t  it? — A.  Yes,  sir.  I  didn’t  see  that. 
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Q.  Now,  then,  Mr.  Rosenberg,  referring  again  to  Plaintiff’s 

E.xhibit  26a.  b,  c,  and  d.  that  is  that  exhibit  of  four  sheets - 

A.  Yes.  sir. 

Q.  I  believe  you  checked  these  items  were  iVIrs.  Snelling,  did 
vou  not? — A.  No:  I  did  not. 

V  ' 

Q.  Of  the  OPA. — A.  You  mean  from  this  list  or  from  the 
stock? 

Q.  When  this  list  was  made  up. — A.  No;  I  did  not? 

Q.  You  did  not? — A.  No;  I  didn’t  check  this  list  with  Mrs. 
Snelling. 

Q.  Well,  did  you  go  through  your  stock  with  Mrs.  Snelling  to 
get  the  information? — A,  I  gave  Mrs.  Snelling  the  information 
she  asked  for.  but  I  didn’t  give  her  this  information  because 
most  of  this  merchandise  we  didP’t  have  at  the  time. 

531  In  fact,  the  last  item  here  we  had  never  even  received. 
This  information  was  copied  from  confirmations. 

Q.  Well,  now,  just  a  minute.  This  merchandise  which — 
this  is  merchandise  which  was  sold  in  March,  was  it  not? — 
A.  No.  sir. 

Q.  It  was  not? — A.  No,  sir. 

Q.  You  are  positive  about  that? — A.  Some  of  this  might 
have  come  in  in  March,  but  a  good  bit  of  it  wasn’t  even  in 
here  in  March. 

Q.  You  weren’t  selling  this  same  merchandise  in  March,  is 
that  right? — A.  No.  Some  of  it  we  had.  I  mean  if  it  came 
in  in  March,  we  sold  it  in  March,  but  all  of  this  merchandise 
didn’t  come  in  in  March. 

Q.  Well,  now,  I  am  not  referring  to  this  particular  confirma¬ 
tion. — A.  Well,  which  confirmation  are  you  referring  to? 

Q.  I  am  referring — well,  now.  did  you  sell,  for  instance,  Best 
Shoe,  Style  No.  1297? — A.  Not  in  March. 

Q.  In  March? — A.  No;  they  didn’t  come  in  until  April. 

Q.  In  Other  words,  you  didn’t  sell  that  shoe  at  all  in 

532  March? — A.  No.  we  didn’t  get  it  in. 

Q.  That  is  right.  I  understand  that  you  didn’t  get 
it  in  on  this  confirmation. — A.  We  didn’t  have  any  of  this 
merchandise. 

Q.  I  am  talking  about  any  of  this  merchandise? — A.  In  fact, 
we  never  bought  merchandise  from  those  companies  before 
this  year,  and  before  we  received  our  first  lot  it  was  April,  the 
last  part  of  April. 

Q.  Fine.  All  right.  Now,  referring  to  Exhibit  27 - A. 

Yes.  sir. 

Q.  Or — no,  I  beg  your  pardon,  the  last  page,  26d. — A.  26d; 
yes,  sir. 


Q.  It  has  four  items  on  that  page.  Were  they  in  the  store 
in  March? — A.  The  last  four  items?  Not,  not  the  last  four. 
Q.  Were  the  last  three? — A.  I  think  the  last  three  were  in. 
Q.  Do  you  recall,  Mr.  Rosenberg,  assisting  Mrs.  Snelling  to 
get  the  information  that  appeared  on  these  sheets? — A.  No, 
sir. 

Q.  Or  do  you  recall  checking  this  with  ]Mr.  Kaplan? — A. 
Checking  all  these  with  Mr.  Kaplan?  No,  I  don't  recall. 

Q.  Do  you  recall  checking  any  of  them  with  him? — A.  I 
think  we  went  over  some  list. 

533  Q.  But  you  don’t  know  whether  it  was  this  list  or 
not? — A.  No. 

Q.  Well,  now,  did  you  go  over  this  list  before  you  signed 
it? — A.  I  don’t  remember  going  through  this  whole  list.  I 
signed  it  because  Mr.  Etelson  told  me  to  sign  it.  I  was  told  to 
appear  in  his  office  one  morning  to  sign  this  copy.  Mr,  Kap¬ 
lan  came  in,  and  I  signed  it. 

Q.  You  hadn’t  seen  it? — A.  I  had  no  chance  to  check  every 
one  of  these  items  at  all. 

Q.  Now,  Mr.  Rosenberg,  are  you  familiar  with  the  Hecht 
Company’s  OPA  Form  No.  7? — A.  Yes.  sir. 

Q.  And  had  you  filled  those  out  and  turned  them  in  prior 
to  October  1? — A.  I  might  have  turned  them  in. 

Q.  New  merchandise? — A.  No,  sir. 

Q.  You  did  not? — A.  Not  for  every  item;  I  did  not. 

Mr.  Austin.  That  is  all,  I  believe. 

Redirect  examination  by  Mr.  Horsky: 

Q.  Mr.  Rosenberg,  would  you  refer  again  to  the  fourth 

534  page  of  that  exhibit  which  you  are  holding  which  I  be¬ 
lieve  is  Plaintiff  s  Exhibit  26,  The  last  item  on  that 

page,  the  last  two  items,  are  U.  S.  Shoe  Company  shoes.  What 
are  the  popular  names  for  those  shoes? — A.  Red  Cross  shoes. 

Q.  Will  you  refer  to  Plaintiff’s  Exhibit  25,  which  is  your 
•submitted  list,  and  tell  the  Court  whether  those  items  are  listed 
on  that  as  Red  Cross  shoes,  and  point  out  where? — A.  Here. 

Mr.  Horsky.  Here  is  a  duplicate  copy.  Your  Honor.  It  will 
be  a  little  bit  easier  to  see. 

The  Court.  That  is  all  right.  Right  here  (indicating). 

By  Mr.  Horsky: 

Q.  Those  shoes  are — are,  in  fact,  listed  on  the  ceiling  price? — 
A.  Those  two  items  are  listed. 

Q.  So  the  record  will  be  perfectly  clear,  Mr.  Rosenberg,  did 
you  sell  any  of  these  Kedettes  at  the  higher  prices  at  all? — 
A.  Not  a  pair. 

Mr.  Horsky.  That  is  all.  Your  Honor. 
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Mr.  Austin.  That  is  all,  I  believe. 

(Witness  excused.) 

535  Jean  Rothenberg,  having  been  first  duly  sworn,  was 
examined  and  testified  as  follows: 

Direct  examination  by  Mr.  Horsky  : 

Q.  Will  you  state  your  name  to  the  reporter? — A.  Jean 
Rothenberg. 

Q.  What  is  your  present  address? — A.  My  present  home 

Q.  Yes. — A.  2032  Belmont  Road. 

Q.  Washington,  D.  C. — A.  That  is  right 
Q.  Are  you  employed  by  the  Hecht  Company? — A.  Yes;  I 
have  been  employed  by  the  Hecht  Company  since  June  1933 
as  buyer  of  the  hosiery  department. 

Q.  You  have  been  buyer  of  the  hosiery  department? — 
A.  Department  47. 

Q.  Miss  Rothenberg.  plaintiff  has  introduced  in  evidence  as 
Plaintiff’s  Exhibit  39  and  Plaintiff’s  Exhibit  40  items,  exhibits, 
entitled  “Merchandise  in  Stock  and  Articles  for  Sale  in  the 
Store  on  October  8.  which  was  not  on  the  Ceiling  Price  List 
Submitted  to  the  OPA  as  Required  under  the  General  Maxi¬ 
mum  Regulation,  and  Items  for  which  there  are  Confirmations 
between  January  1  and  March  1  which  are  not  on  the 

536  Ceiling  Price  List.”  Would  you  explain  to  the  Court 
how  you  prepared  your  original  listing  of  items  at  the 

time  that  the  General  Maximum  Price  Regulation  came  out? — 
A.  Yes.  I  went  through  my  pink  confirmations  in  the  oflfice. 

Q.  In  your  office? — A.  That  is  right,  in  my  office,  and  after 
going  through  those  I  realized  that  some  of  them  were  missing 
and  I  couldn’t  locate  them.  Then  I  went  to  the  department, 
and  to  the  best  of  my  ability  I  listed  all  merchandise  that  I 
thought  should  be  listed  on  the  ceiling  price  list. 

Q.  When  you  say  what  you  thought  should  be  listed,  wull  you 
explain  to  the  Court  in  a  little  more  detail  what  your  interpreta¬ 
tion  of  what  the  listing  should  be  was  at  that  time? — A.  Mer¬ 
chandise  that  was  in  stock  and  had  been  received  up  to  March. 

Q.  Now,  in  the  women’s  hosiery  department  are  there  items 
which  are  perhaps  from  different  manufacturers?  Are  there 
ver>’  much  the  same  items? — A.  Yes.  Almost  everything  is 
similar  in  the  hosiery  department. 

Q.  Did  you  list  each  item  or  did  you  you  interpret  it  as 
being  listed  in  a  group? — A.  I  went  through  manufacturers 
and  tried  to  list  each  item.  I  probably  omitted  some,  or 

537  perhaps  some  of  them  had  already  been  sold  and  out  of 
stock,  and  naturally  I  wouldn’t  have  listed  those. 
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Q.  That  is  they  didn't — your  pink  copies  of  confirmation 
didn’t  show  them? — A.  I  did  not  list  them ;  no. 

Q.  Since  that  time,  Miss  Rothenberg,  you  are  familiar  with 
the  store  OPA  No.  7  form?- — A.  Yes,  I  am  familiar  with  it. 

Q.  What  was  your  understanding  of  the  manner  in  which 
that  form  was  to  be  used? — A.  Well - 

Q.  Let  me  finish  the  question  before  you  start  to  answer. — 
A.  I  am  sorry. 

Q.  What  was  you  understanding  of  the  use  to  which  that 
form  was  to  be  put  before — at  the  time  before  the  investiga¬ 
tion? — A.  I  understood  that  if  the  article  was  the  same  service 
and  same  price  line,  that  you  did  not  have  to  list  it. 

Q.  That  you  didn’t  have  to  make  out  an  OPA  form  for  it, 
is  that  right? — A.  We  had  little  green  stickers  on  the  green 
confirmations,  and  I  -did  check  those  if  they  were  on  the  basic 
price  list  inasmuch  as  I  had  the  same  type  of  stocking  and  in 
the  same  price  range. 

Q.  Even  though  it  might  have  been  from  a  different 

538  resource? — A.  That  is  right. 

Q.  You  understand  that  is  not  correct? — A.  No;  now 
we  make  up  an  OPA  7  for  everything  that  comes  in  that  isn’t 
already  on  our  basic  price  list. 

Q.  Even  though  an  ordinary  person  couldn't  distinguish 
the  article? — A.  Just  from  another  manufacturer  or  another 
number.  If  it  is  the  same  type  of  stocking  or  the  price  range 
we  make  out  an  OPA  7. 

Q.  Now’,  Miss  Rothenberg,  w’ill  you  take  this — I  hand  you. 
Miss  Rothenberg,  Plaintiff’s  Exhibit  41.  which  is  entitled 
“Mark-ups  in  Department  47.”  Have  you  made  an  exami¬ 
nation  of  that  exhibit? — A.  Yes;  I  have. 

Q.  Would  you  take  the  first  item - A.  The  first  item? 

Q.  On  that  exhibit.  There  are  two  of  them  apparently. 
Well,  take  them  together,  both  of  them  marked  345  RT,  Silk 
Stockings,  from  $1.00.  three  for  $2.90,  to  $1.15  or  three  for 
$3.30,  marked  up  on  April  6  Will  you  explain  what  you  dis¬ 
covered  w’ith  respect  to  that,  whether  that  higher  price  is  a 
high — I  mean  whether  that  higher  price  is  a  proper  price? — 
A.  The  higher  price  stocking  at  $1.15  came  in  in  March,  and 
they  were  marked  on  March  27  and  sold  in  our  stock  there, 
but  the  stockings  that  w’e  had  at  $1.00,  I  marked  them 

539  up  to  $1.15  to  go  with  the  same  price. 

(Last  answer  read  by  the  reporter.) 

Mr.  Austin.  That  was  on  April  6? 

The  Witness.  That  is  right,  but  the  ceiling  of  the  same 
stocking  was  $1.15. 
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By  Mr.  Horsey: 

Q.  Will  you  pick  out  of  these  documents,  Miss  Rothenberg, 
the  documents  which  will  show  that  you  sold  this  stocking, 
or  that  you  marked  that  stocking  at  that  price  in  March? — 
A.  This  is  the  confirmation. 

Q.  This  is  the  invoice? — A.  That  is  right. 

Q.  And  what  does  this  show? — A.  It  shows  the  stocking 
was  marked  at - 

The  Court.  You  will  have  to  keep  your  voice  up. 

A.  I  am  sorry.  Here  the  stocking  was  marked  SI. 15,  and 
here  it  shows  the  date  it  was  marked,  on  the  27th  of  March. 

Q,  That  is  the  stocking  which  is  referred  to  in  this  exhibit 
as  the  first  two  lines? — A.  That  is  right. 

Mr.  Horsey.  I  offer  this  in  evidence.  Your  Honor,  as 
Defendant’s  Exhibit  GGG. 

(The  document  was  marked  ‘‘Defendant’s  Exhibit  GGG”  and 
received  in  evidence.) 

540  Q.  The  next  item  on  this  sheet.  Miss  Rothenberg,  is 
Apex  41  Style  K  stocking  marked  from — marked  SI. 35 

or  three  for  S3.95  to  S1.50  or  three  for  S4.55  on  April  31.  Did 
you  make  an  investigation  of  that? — A.  Yes;  I  did. 

Q.  Mr.  Etelson  helped  you  with  those  investigations,  isn’t 
that  right? — A.  Yes. 

Q.  Will  you  exidain  what  you  discovered  with  respect  to  that 
item? — A.  The  stocking  was  marked  in  our  stock  room  in 
March  at  SI. 35,  and  I  marked  the  stocking  up  to  S1.50  to  go 
with  a  similar  stocking  in  stock  which  was  our  highest  price  in 
March. 

Q.  Did  you  sell  this  particular  stocking  in  March? — A.  Yes; 
we  did. 

Q.  So  this  one  was  an  item  which  you  marked  up  even  though 
you  had  a  marked  ceiling  price  for  it? — A.  I  did. 

Q.  You  understand  that  isn’t  a  proper  marking? — A.  I 
understand, 

Q.  You  did  not  at  the  time? — A.  I  did  not  at  the  time. 

Q.  Will  you  explain  what  you  understood  at  the  time? — 
A.  I  understood  if  we  had  a  stocking  in  stock  at  a 

541  ceiling  price  that  was  similar — or.  in  fact,  the  stocking 
that  I  compared  it  with  was  not  quite  as  good  at  SI. 50, 

that  you  could  mark  the  stocking  up  to  comply  with  the  ceiling 
price  of  March. 

Q.  Even  though  you  had  sold  this  stocking  in  March? — 
A.  That  is  right. 

Q.  You  understand  that  is  not  correct? — A.  Yes,  and  we 
marked  that  stocking  back  to  SI. 35  later  on. 
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Q.  The  next  item.  Miss  Rothenberg,  is  an  item  listed  here 
as.805  Style  K,  marked  three  for  S4.80  to  three  for  S5.75  from 
$1.65  to  $1.95.  Did  you  ever  investigate  that  item? — ^A.  Yes, 
I  did. 

Q.  Would  you  tell  the  Court  what  you  found  about  that 
one? — A.  That  stocking  came  in  in  February,  February  25,  and 
we  retained  them  at  $1.65.  Later  we  marked  91  pair  up.  I 
think  it  was  in  April  or  in  May. 

Q.  The  mark-up  is  dated  April  25. — A.  In  April  we  marked 
the  stocking  up  $1.95  for  the  same  reason  that  we  marked  the 
other  stocking  up,  but  we  sold  that  stocking.  I  don’t  think  we 
had  any  of  those  left  at  the  time  of  the  investigation  at  all. 

Q.  Did  you  have  any  of  them  left  on  May  18? — A.  I  don’t 
think  so.  In  fact  I  am  sure  we  didn’t  because  there  was — 

542  this  was  a  silk  stocking  that  was  very  desirable,  and  we 
probably  sold  them  all  out. 

Q.  That  is  the  91  pair  you  marked  up  would  have  been  gone 
by  May  18? — A.  That  is  right;  yes. 

Q.  Is  that  805  the  correct  number? — A.  Yes.  I  think  it  is 
805  or  905.  It  is  an  extra  size  silk  stocking  that  comes  from 
Berkshire. 

Q.  The  next  two  items.  I  take  it.  or  the  next  three  items,  as 
a  matter  of  fact,  are  probably  similar. 

Mr.  Austin.  Just  a  minute,  if  Your  Honor  please. 

Mr.  Horsky.  Can  you  strike  that,  please. 

By  Mr.  Horsky: 

Q.  The  next  item  is  C44,  silk,  marked  from  $1.25  to  $1.65, 
and  the  one  following  CC44  silk  marked  from  $1.25  to  $1.65  on 
the  same  day.  Did  you  investigate  those? — A.  Yes ;  I  did. 

Q.  Is  the  explanation  the  same  for  both  of  those? — A.  Well, 
there  is  a  third  one  of  the  same  number. 

Q.  Answer  the  question.  In  the  explanation  the  same  for 
both  of  those? — A.  Yes,  sir. 

Q.  Is  the  explanation  the  same  for  the  next  one  too? — 
A.  No.  You  skip  a  few,  and  then  the  other  line  here  you  have 
444  again.  He  marked  them  up  from  $1.25  to  $1.50. 

543  Q.  lam  just  trying  to  get  the  explanation.  Miss  Roth¬ 
enberg,  as  simply  as  possible.  Can  you  explain  those 

three  items,  or  would  you  prefer  to  take  them  separately? — 
A.  Explain  them  separately? 

Q.  Would  you  prefer  to  explain  them  separately? — A.  It 
doesn’t  make  any  difference. 

Q.  Take  them  separately.  W’^hat  is  the  explanation  for  Item 
C444  silk  marked  up  from  $1.25  to  $1.65  on  April  25,  which  is 
the  fifth  item?  Can  you  tell  the  Court  what  you  discovered 
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about  that  item? — A.  In  February  or  March  we  bought  50 
dozen  of  this  stocking.  We  bought  50  dozen  of  this  stocking 
and  marked  them  SI. 25,  Later  in  April,  I  think,  I  bought  200 
dozen  of  the  similar  stocking  and  marked  them  SI. 65  as  the 
price  at  that  time.  That  was  the  price  of  the  stocking.  When 
the  questioning  came  out  about  the  price  ceiling  I  realized  that 
we  had  the  similar  stocking  at  two  prices,  so  I  took  all  the  stock¬ 
ings  and  marked  them  down  to  SI. 50  to  go  with  the  stocking  we 
had  in  stock  at  that  time  that  wasn’t  quite  as  good.  I  thought 
that  would  sort  of  equalize  it,  and  I  marked  it  down  to  SI. 50. 

Q.  Is  this  the  item  about  which  you  asked  ]Mr.  Levi  with 
respect  to  what  you  should  do? — A.  Yes. 

'  Q.  What  did  you  understand  he  told  you? — A.  It  was 

544  my  interpretation  that  that  is  what  he  told  me  to  do,  I 
might  have  interpreted  him  wrong, 

Q.  To  mark  them  down? — A.  To  SI .50. 

Q.  Even  though  the  highest  pair - A.  The  others  I  marked, 

200  dozen,  from  SI. 65  to  $1.50,  and  marked  about  four  dozen 
from  SI. 50 — from  SI. 25  to  SI. 65,  and  then  marked  them  all 
back  to  SI. 50,  and  they  were  sold  at  SI. 50  a  pair. 

Q.  How  did  you  get  those  instructions  from  Mr.  Levi? — 
A.  Well - 

Q.  Were  they  given  to  you  directly  by  him? — A.  No,  I  dis¬ 
cussed  it  with  Mr.  Wiseman, 

Q.  Who  is  Mr.  Wiseman? — A.  He  is  my  merchandise  man¬ 
ager. 

Q.  And  he  informed  you  what  Mr.  Levi  had  said  to  do? — A. 
That  is  right. 

Q.  Now,  the  next  item  on  this  exhibit,  Miss  Rothenberg,  is 
also  C444,  silk  stocking.  SI. 25  to  SI. 65  on  April  25.  Is  that  the 
same? — A.  That  is  the  same  thing.  That  is  exactly  the  same 
thing. 

Q.  The  next  item  is  C444  silk  stocking  from  SI .25  to  SI. 50  on 
May  13.  Is  that  the  stocking? — A.  Yes.  We  still  found  a  few 
at  SI. 25  in  stock  that  hadn’t  been  marked  up  to  SI. 65,  so  w’e 
marked  them  to  SI  .50. 

545  Q.  Now,  the  next  item.  Miss  Rothenberg,  is  B327 
hose.  69  cents  to  79  cents.  Did  you  investigate  that 

itebi? — A.  Well,  we  investigated  that,  and  I  could  not  find  the 
confirmation,  but  on  our  basic  ceiling  list  I  have  rayon  stockings 
at  79  cents,  and  we  did  have  some  for  sale  at  69.  and  I  probably 
marked  that  up  to  go  with  our  basic  price  at  79  cents,  because 
that  is  the  price  that  we  carry.  That  is  79  cents,  the  lowest 
price  we  carry  except  when  we  have  a  sale. 

Q.  Do  you  know  w’hat  this  stocking  is? — A.  No,  I  don’t.  I 
just  could  not  find  it.  We  searched  all  around. 
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Q.  So  you  don’t  know  really  whether  this  stocking  which 
is  referred  to  here  in  this  mark-up  sold  at  69  cents  in  March 
or  79  cents  in  March? — A.  I  could  not  be  sure;  no. 

Q.  The  next  item,  Miss  Rothenberg,  is  Manufacturer’s  No. 
345  marked  up  from  $1.15  to  $1.35  on  August  5, 1942.  Did  you 
investigate  that  item? — A.  Yes,  I  did,  and  that  stocking  come 
in  from  Berkshire  marked  $1.15,  and  we  had  a  stocking  in  stock 
at  $1.35  that  was  the  same  type  of  stocking,  and  I  marked  the 
Berkshire  stocking  up  to  $1.35  to  equalize  the  price.  We  have 
both  stockings  at  the  same  price. 

Q.  This  was.  in  other  words,  an  improper  marking? — A.  I 
would  say  so  now. 

546  Q.  Is  this  the  same  stocking  that  was  marked  up  in 
the  first  two  items  on  this  exhibit  from  $1.00  to  $1.15? — 

A.  It  is  the  same  type  stocking  but  not  the  exact  same  number. 
It  is  a  different  gauge.  Of  course,  if  you  looked  at  them  you 
could - 

Q.  They  are  both  described - A.  They  are  both  silk  stock¬ 

ings  with  rayon  stops  and  they  both  come  from  Berkshire. 
One  is  a  little  finer  stocking. 

Q.  The  next  item.  Miss  Rothenberg.  is  a  silk  stocking  marked 
up  from  77  cents  to  $1.35  on  August  24.  Would  you  explain 
that  item? — A.  Well,  you  have  about  seven  items  there,  and 
I’d  like  to  explain  the  whole  thing  together. 

Q.  Which  ones  are  you  going  to  refer  to  now? — A.  The  77 
and  the  88  that  were  marked  up  to  $1.35.  Is  that  what  you 
want? 

Q.  The  other  ones.  You  said  seven.  How  many  do  you 
want  to  explain? — A.  I  will  explain  the  ones  that  were  marked 
from  77  to  $1.35,  and  then  I  can  explain  the  77  that  were 
marked  up  to  $1.15.  The  explanation  is  the  same. 

Q.  All  right.  Will  you  tell  the  Court  what  it  is? — A.  On 
August — in  August  1941  we  bought  from  a  manufacturer  over 
1,000  dozen  stockings,  and  marked  them  $1.15  and  $1.35.  The 
925  and  935  were  marked  $1.35,  which  appear  on  our 

547  basic  ceiling,  and  939  and  949  were  marked  $1.15.  Dur¬ 
ing  that  fall  and  spring  we  had  quite  a  few  promotions 

m  our  department,  and  we  marked  these  stockings  to  77  cents 
and  88  cents  at  the  different  times  when  we  had  these  sales. 

Q.  Would  you  specify  exactly  when  the  sales  were?  That  is, 
did  they  occur  in  March? — A.  No.  no.  This  was  before  March. 

Q.  This  was  before  March? — A.  They  might  have  had  a 
^le  in  March,  but  I  know  specifically  that  the  stockings  sold 
in  March  at  $1.15  and  $1.35.  As  I  said,  we  bought  over  1,000 
dozen  of  these  particular  type  stockings.  We  had  our  anni¬ 
versary.  We  had  different  type  sales  during  that  time.  In 
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August  we  had  about  500  pair  left,  and  we  decided  that  we 
weren^t  going  to  have  any  more  sales  and  there  wouldn’t  be  any 
use  having  these  stockings  at  77  and  88,  so  we  took  those  stock¬ 
ings  and  marked  them  into  our  regular  price  line.  We  still  had 
them  here  at  SI.  15  and  SI. 35,  and  we  put  them  in  our  stock 
and  sold  them  at  that  price.  I  think  500  pairs  were  marked 
up. 

548  Q.  iVIiss  Rothenberg,  are  these  items — these  invoices 
the  ones  on  which  you  ordered  the  stockings? — A.  That 

is  right. 

Q.  They  are  dated  August  and  September  1941. — A.  They 
were  bought  in  August.  Some  of  them  might  have  come  in 
September  and  some  a  little  later. 

Q.  What  do  these  indicate  as  to  the  original  price  at  which 
these  were  to  be  sold? — A.  One  pair  for  SI. 15  and  three  for 
S3:35,  and  one  pair  for  SI. 35  and  three  for  S3.95. 

Q.  You  will  have  to  speak  to  the  Court. — A.  There  were  a 
fetv  marked  at  S.95 ;  when  the  sale  came  w’e  sold  them  at  S.77 
and  S.S8. 

Mr.  Horsky.  I  offer  these  in  evidence,  Your  Honor.  Give 
them  one  number. 

The  Clerk.  HHH. 

(The  documents  were  marked  “Defendant’s  Exhibit  HHH” 
for  identification  and  were  received  in  evidence.) 

Mr.  James.  Are  those  invoices? 

■Mr.  Horsky.  That  is  right. 

Mr.  Austin.  May  I  ask,  do  you  have  these  mark-downs? 
She  testified  they  were  marked  down  to  S.77  and  S.88,  and  then 
marked  up.  The  dates  of  these  mark-ups  and  mark- 

549  downs.  I  think,  are  very,  very  important. 

By  Mr.  Horsky  : 

Q.  Do  you  have  those  dates?  Will  you  see  if  you  can  find 
in  those  reductions  the  ones  which  you  marked  from  SI. 15  and 
SI. 35  down  to  S.77  and  S.88? — A.  Yes.  They  are  all  listed  on 
these  sheets  here. 

Q.  You  can  refer  to  these,  if  you  wish. — A.  Mr.  Etelson  and 
I  worked  on  them. 

Q.  Do  you  find  them.  Miss  Rothenberg? — A.  No.  I  know 
they  are  here  because  w’e  had  them  all. 

Q.  Just  take  your  time  and  find  them. — A.  Just  wait.  This 
is  one.  Here  is  another.  W^ell  here,  when  it  says  SI. 13,  that 
means  SI. 15  inasmuch  as  they  are  three  pairs  for  S1.35.  They 
are  one  unit. 

Q.  Just  pick  them  out  and  you  can  explain  it  later. — A.  Yes. 
Here. 

Q.  Pick  them  out. 
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Miss  Rothenberg,  when  you  brought  these  in,  you  say,  you 
brought  them  in  at  $1.15  and  $1.35,  is  that  correct?— A.  Yes, 
sir.  ■ 

Q.  Now  how  did  you  arrange  it  when  you  were  going  to  make 
a  sale?  Did  you  mark  all  of  these  stockings  down  or  just 
part? — A.  Just  part. 

550  Q.  Will  you  explain  how  you  arrange  your  stock  when 
you  have  a  sale? — A.  Well,  we  decide  to  have  a  sale  and 

we  figure  out  about  how  much  business  we  would  do  on  that 
particular  sale.  If  it  is  a  one-day  sale  we  might  take  50  dozen 
and  mark  them  down  at  a  price,  and  when  the  sale  is  over  we 
w’ill  mark  them  back. 

Q.  You  don’t,  in  other  words,  mark  the  whole  thousand 
dozen  down’? — A.  Oh,  no.  There  would  be  no  reason  to  do  so 
because  the  merchandise  was  bought,  as  I  told  you,  to  sell  for 
$1.15  and  $1.35,  but  inasmuch  as  we  could  not  get  merchan¬ 
dise  to  sell  at  those  prices,  we  took  merchandise  from  stock 
and  marked  it  down  for  these  special  occasions. 

Q.  Now.  Miss  Rothenberg,  I  show  you  reduction  sheet  No. 
120-46,  and  ask  you  if  that  is  one  of  the  items  you  marked 
down’? — A.  That  is  right. 

Q.  And  120-45? — A.  Yes. 

Q.  All  of  the  items’? — A.  It  is  90  something  cents.  That  is 
another  stocking. 

Q.  The  first  two  items’? — A.  That  is  right. 

551  Q.  120-43*?— A.  Yes. 

Q.  120-42 — all  of  the  items  on  that  sheet? — A.  Yes, 

sir. 

Q.  120-40’?— A.  Yes.  ^ 

Q.  Both  items’? — A.  Yes. 

Q.  Mark  reduction  No.  71-S.  There  are  1.  2.  3.  4.  5 — 6 
items.  Which  one  does  not  apply’? — A.  The  last  one  does 
not — the  $1.19  does  not. 

Q.  The  first  five  do*? — A.  That  is  right. 

Q.  On  this  sheet — does  that  refer  to  this  item? — ^A.  Yes. 

Q.  Sheet  No.  71-14.  Does  that  apply  to  this  item? — A. 
Yes. 

Q.  Sheet  71-15? — A.  No,  I  do  not  think  that  would. 

Q.  That  one  does  not? — A.  No. 

Q.  71-16? — A.  Yes,  that  would. 

552  Q.  71-17’? — A.  Yes,  that  would. 

Q.  Sheet  71-18?— A.  Yes. 

Q.  Sheet  71-19?— A.  Yes. 

Q.  Now  would  you  indicate  the  dates  of  these  various  sheets 
which  you  have  said  do  apply  to  this? — A.  The  dates  of  the 
mark-downs? 
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Q.  Yes. — A.  Well,  the  dates  are  right  here. 

Q.  Will  you  show  the  Court  what  you  are  referring  to?— A. 
Right  here.  This  was  marked  down  November  r2th. 

Q.  That  is  No.  120-46?— A.  Yes.  This  was  on  the  11th. 

Q.  That  is  120-45? — A.  This  was  October  31. 

Q.  120-43.— A.  27th. 

Q.  120-42. — A.  This  was  the  10th. 

Q.  Of  October? — A.  Yes,  sir. 

Q.  1941  ?-A.  That  is  right. 

Q.  That  is  120-^. 

553  This  one  is  71-2.  Did  you  say  that  applied  to  these 
items? — A.  Not  the  S1.08;  the  S.SS. 

Q.  The  last  few  items  on  that  page  do? — A.  That  is  right. 
Q.  And  the  date  of  that  is?— A.  The  1st  of  September. 

Q.  1941.  That  is  71-2.  The  71-3  is  dated  what? — A.  Sep¬ 
tember  10th.  That  would  be  1941.  That  is  the  11th. 

Q.  Don't  answer  till  I  ask  you. — A.  I  am  sorry. 

Q.  71-8. — A.  That  is  January  6.  1942. 

Q.  7i_9  _A.  That  is  on  January.  The  date  is  not  there. 

Q.  71-14. — A.  January  21.  1942. 

Q.  71-15. — A.  February  11.  1942. 

Q.  71-16.— A.  February  IS.  1942. 

Q.  71-17. — A.  March  4th. 

554  Q.  71-lS.— A.  March  11th. 

Q.  71-10  is  ^larch  19th? — A.  Yes,  sir. 

Q.  Is  that  the  last  one  in  this  group  that  you  find  applies 
to  it? — A.  Yes.  sir. 

Q.  Would  these  sheets  indicate  that  mark-downs  ceased 
about  the  middle  of  March? — A.  That  is  right. 

Q.  And  you  have  testified,  did  you  not,  that  the  stocking  was 
sold  in  March? — A.  Positively.  I  had  them  at  SI. 15  and  SI. 35. 

Mr.  Horsky.  I  offer  these  in  evidence.  Your  Honor,  as  de¬ 
fendant’s  exhibit  III.  Will  you  give  them  to  Mr.  Austin? 

(The  documents  were  marked  “Defendant’s  Exhibits  III” 
for  identification  and  were  received  in  evidence.) 

The  Court.  Wo  will  suspend  for  a  five  minute  recess.  (A 
five  minutes  recess  was  had.) 

The  Court.  All  right.  Mr.  Horsky. 

Mr.  Horsky.  Thank  you,  Your  Honor. 

By  Mr.  Horsky: 

Q.  Will  you  clarify  for  me  the  manner  in  which  you  treated 
this  large  group  of  stockings  which  you  received,  you  say,  in 
I  August  1941.  When  you  had  a  promotion^  sale,  how 

555  many  did  you  mark  down? — A,  That  all  depended  on 

the  event.  Sometimes  "we  wanted  50  dozen.  Some¬ 
times  if  there  were  some  left - 
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Q.  (Interposing.)  How  many  did  you  mark?  What  was 
the  basis  upon  which  you  judged  how  many  to  mark  down? — 
A.  Dependent  on  the  volume  of  busines  we  expected  to  do  that 
day. 

Q.  After  the  sale  was  over,  sometimes  you  sold  them  all  and 
sometimes  you  did  not,  is  that  correct? — A.  That  is  right. 

Q.  Suppose  you  did  not  sell  them  all.  What  do  you  do  with 
the  rest? — A.  I  put  them  in  my  stock  room  with  the  idea  that 
we  would  have  another  sale  in  which  I  would  use  the  same  type 
of  merchandise. 

Q.  These  were  marked  on  the  stockings? — A.  "We  had  to. 
Sometimes  we  take  a  ticket  off  and  sometimes  we  just  stamp  the 
new  price  on  the  stocking  and  left  the  original  price  there. 

The  stocking  has  to  be  handled — sent  up  to  the  marking  room 
and  then  back  to  the  floor. 

Q.  Is  that  the  reason  you  did  not  change  the  price  up  again 
after  the  sale? — A.  No.  That  was  one  of  the  reasons, 

556  because  it  does  not  do  a  silk  stocking  very  much  good  to 
handle  it.  and  then  we  have  a  j)romotion  plan  for  a 

month  or  several  months,  and  we  had  planned  to  have  that 
stocking  again  on  sale,  and  we  took  what  we  had  left  and  put 
them  in  our  stock  room. 

Q.  These  stockings  which  you  marked  up  on  August  24, 
1942,  were  the  stockings  you  had  left  which  you  referred  to? — 
A.  Yes. 

Q.  I  see. — ^Now  let  us  go  to  the  next  item  on  this  sheet  of 
mark-ups,  Miss  Rothenberg.  It  is  described  as  a  mark-up 
taken  on  August  24.  1942.  of  a  cotton  stocking  from  SI. 35  to 
SI. 50.  Did  you  investigate  that  one?— A.  Yes.  I  investi¬ 
gated  that,  and  found  that  it  was  10  pair  of  cotton  stockings. 
Now  we  had  a  cotton  stocking  in  stock  at  S1.35.  The  10  pair 
might  have  been  in  replacements  that  were  returned  from  a 
customer  with  the  wrong  price,  or  they  originally  might  have 
been  marked  wrong,  and  that  was  the  reason  for  the  mark-up. 
I  could  not  find  a  particular  number  of  stockings,  but  it  was  just 
10  pair  and  they  probably  were  either  marked  wrong  in  the 
marking  room,  or  somehow  wrong  tickets  got  on  these,  and  we 
took  a  mark-up  to  go  with  the  SI. 50  stocking.  They  were  the 
same  type  of  stocking.  I  presume. 

557  Q.  You  have  several  kinds  of  cotton  stockings,  don’t 
you? — A.  Yes;  but  I  wouldn’t  take  10  pairs  of  stockings 

and  mark  them  up  unless  they  were  the  same  stocking  that  we 
had  in  stock  at  SI. 50  a  pair. 

Q.  'Well,  do  I  understand  you  to  say  that  you  do  know  what 
kind  of  stockings  these  were? — A.  No;  I  don’t.  I  know  they 
were  SI. 35,  and  we  marked  them  up  to  SI. 50,  but  it  must  have 
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been  because  it  was  either  marked  wrong  in  the  marking  room 
or  got  a  wrong  ticket  on  it,  because  there  were  only  10  pairs, 
and  there  would  be  no  reason  to  mark  10  stockings  up  for  any 
other  reason — just  to  have  them  go  into  the  same  type  of  stock¬ 
ing  you  have. 

Q.  We  might  conclude  that  the  particular  stocking  that  is 
referred  to  in  this  mark-up  was  sold  at  SI. 35  or  $1.50,  is  that 
right? — ^A.  No;  I  couldn’t  be  sure. 

Q.  That  is  all.  The  next  item,  rayon  stocking,  marked  up 
from  SI. 15  to  SI. 35.  and  the  following.  SI. 15  to  S1.35  on  Sep¬ 
tember — October  1st.  Did  you  investigate  that  one? — A.  Yes. 

Q.  And  those  are  both  the  same? — A.  Yes;  they  are  both 
exactly  the  same. 

55S  Q.  Will  you  explain  to  the  Court  what  that  was — the 
mark-up? — A.  When  a  stocking  was  bought  and  I  made 
a  confirmation  in  error,  I  marked  the  retail  out  at  $1.15  instead 
of  SI. 35. 

Q.  Do  you  have  the  confirmation  here? — A.  I  don’t  have  it 
here;  no.  It  is  Cannon  hosiery. 

Mr.  Austin.  I  think  we  can  agree,  Mr.  Horsky,  that  that  is 
what  Miss  Rothenberg  did. 

Mr.  Horsky.  All  right. 

By  Mr.  Horsky: 

Q.  Will  you  just  continue  with  your  explanation  then.  Miss 
Rothenberg. — A.  When  the  stockings  came  back  into  stock  I 
took  them  off  the  floor  and  sent  them  to  the  marking  room  to  be 
marked  up  through  for  SI. 35.  The  stocking  compares  with  a 
stocking  that  we  have  in  stock  at  SI. 35,  which  is  on  my  price¬ 
list.  This  stocking  did  not  come  in  in  March. 

Q.  You  did  not  have  this  particular  stocking  in  March? — 
A.  No.  sir. 

Q.  Miss  Rothenberg.  some  question  has  been  raised  with 
respect  to  the  posting  of  prices  in  your  stocking  department. 

I  hand  you  a  picture  and  ask  you  if 'that  approximately 
represents  the  lay-out  of  the  various  places  where  you 
559  sell  stockings - A.  That  is  right. 

Q.  (continuing.)  In  the  Hecht  Company? — A.  Yes. 

Q.  Now  will  you  indicate  to  the  Court  where  the  prices  are 
posted  on  stockings,  so  far  as  you  can  identify  them  from  this. — 
A.  You  mean  where  they  were  posted?  We  have  a  different 
system  today.  We  have  the  postings  and  frames  all  around 
the  department,  but  I  think  at  the  time  of  the  investigation 
our  department  was  split  in  three  parts.  There  is  the — there  is 
a  round  section  that  w’e  had  two  posters — one  w’as  silk  hosiery — 
at  the  time  I  think  we  had  silk  stockings — and  the  other  side, 
postings  on  lisle  stockings  and  socks. 


Q.  Will  you  indicate  on  this  exhibit  and  show  the*  Court 
where  the  posters  were  at  the  time  of  the  investigation.  You 
might  make  a  little  “x”  on  this  sheet. — A.  One  here  and  one 
here  and  two  there. 

Q.  Will  you  make  X’s  so  it  will  be  indicated  on  the  exhibit. — 
A.  Here  and  here. 

Q.  jMark  these  places.  Are  these  posts? — A.  Yes;  they  are. 
Q.  Which  side  of  the  post  was  it  on? — A.  On  either  side  of 
the  post. 

560  Q.  One  on  each  side  of  the  post? — A.  Yes. 

Q.  Will  you  indicate  on  the  exhibit  what  should  have 
been  there. 

Mr.  Austin.  I  object  to  that,  Your  Honor.  “What  was 
there”  instead  of  “what  should  have  been  there.” 

Q.  What  was  there.  Was  there  a  sign  on  each  side  of  this 
post? — A.  Yes. 

Q.  Will  you  put  an  X  where  each  sign  was. — A.  These  are 
the  posts.  I  am  not  quite  certain  of  this. 

Q.  You  know  your  department.  Can  you  recognize  that  as 
the  department? — A.  Yes;  I  recognize  this,  but  I  cannot  recog¬ 
nize  where  the  posts  should  be.  Are  these  the  posts? 

Q.  Those  circles  you  are  pointing  to? — A.  Xo;  no;  these 
here. 

Q.  How  many  posts  are  there  in  this  section? — A.  Two;  one 
on  either  side. 

Q.  Well,  these  circles  represent  the  posts,  is  that  correct? — 
A.  Yes. 

Q.  Now  will  you  indicate  specifically  on  that  chart 

561  with  a  pencil  exactly  where  the  signs  were  at  the  time 
of  the  investigation? — A.  I  wasn’t  there  the  day  of  the 

investigation. 

Q.  I  don’t  mean  the  exact  moment. 

Mr.  Austin.  I  object,  if  the  Court  please.  She  wasn’t  there 
and  cannot  testify. 

Q.  You  had  been  there  during  that  period? — A.  Yes. 

Q.  And  you  knew  where  the  signs  were? — A.  That  is  right. 
Q.  Take  a  pencil  and  indicate  on  that  so  the  Government 
counsel  can  see  after  you  are  finished. — A.  There  is  one  here 
and  one  here  and  two  here — right  here;  none  on  this  side  at 
all. 

Q.  W’hen  you  say  that  there  was  one  on  this  post  and  one  on 
this  post,  do  you  mean  that  there  was  just  one  sign? — A.  Two 
signs — one  on  either  side  of  the  counter. 

Q.  Will  you  indicate  as  far  as  you  can  almost  exactly  where 
the  signs  were  with  your  pencil.  That  is,  put  an  arrow 
pointing  to  a  spot. — A.  I  would  have  to  see.  Here,  and  there 
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were  two  signs  here;  one  for  lisle  stockings  and  one  for  lisle 
socks. 

'  Q.  I  want  to  get  it  clear.  Just  one  sign  or  two  signs? — 

562  A.  One  sign  on  either  side  of  the  counter. 

Q.  A  sign  here  and  a  sign  here? — A.  Xo;  just  one. 

Q.  Now.  which  side  of  the  post  was  it  on,  do  you  remember? — 
A.  No:  I  don’t. 

Q.  Was  this  entire  section  that  is  indicated  on  this  chart 
the  section  which  you  sold  stockings  at? — A.  We  sell  stockings 
on  the  tables,  too. 

Q.  But  you  sell  at  each  of  the  points  indicated. — A.  Yes; 
we  sell  stockings  on  this  part,  too,  but  there  were  no  posts 
there. 

Q.  What  was  sold  on  this  counter  here?' — A.  Some  lisles  and 
woolen  stockings. 

Q.  From  this  counter,  could  you  see  the  signs? 

Mr,  Austin.  Mr.  Horsky.  would  it  be  possible  for  you  to 
stand  behind  so  we  might  see  it? 

'Mr.  Horsky.  I  am  trying  to  get  the  Court  to  see  it,  too. 

IMr.  Austin.  I  understand.  It  is  very  difficult. 

Mr.  Horsky.  Could  you  come  up  here  and  look  at  it? 

Mr.  Austin.  Yes. 

By  Mr.  Horsky: 

Q.  What  is  this  square  object  in  between  the  counter 

563  where  you  say  you  sold  the  lisle  stockings  and  the 
counter  where  you  indicate  the  posting?  It  that  a 

post? — A.  Yes. 

Q.  Or  a  table? — A.  No;  not  a  table.  These  arc  tables  here. 
Q.  And  stockings  were  sold? — A,  No;  not  here.  That  is 
another  department. 

Q.  You  don’t  sell  stockings  on  these  bottom  rows  at  all? — 
A.  N’o;  that  is  not  the  hosiery  department  at  all.  That  is  the 
glove  department. 

Q.  Let  us  mark  this  ‘^4”  for  this  item  and  ‘"B”  for  this  group ; 
“C”  for  this  group  of  tables.  ‘‘D”  for  this,  and  “E”  for  this. 
Now  did  you  sell  stockings  on  A,  B,  C,  D,  and  E? — A.  That  is 
right. 

Q.  Not.  not  on  F? — A.  These  are  glove  tables  right  here. 
Q.  Did  you  sell  stockings  on  these  tables? — A.  No. 

'  Q.  You  did  not  sell  them  on  the  part  marked  “E”?- — A.  No. 
We  sold  them  here. 

'  Q.  The  part  marked  “C”  and  not  the  part  marked  “E.” — 
A.  No. 

564  Q.  There  was  a  sign  on  this  post? — A.  Yes. 

i  Q.  There  were  two  signs  on  this? — A,  Yes. 


Q.  Is  that  a  post? — A.  Yes.  It  is  a  post  in  the  back;  yes. 

Q.  And  there  were  no  signs  on  this? — A.  No  signs  on  the  set¬ 
tings.  There  might  have  been  a  ceiling  price  there,  but  I  do  not 
know.  I  wouldn't  be  certain  about  that. 

Q.  You  do  not  know  whether  there  was  a  sign  on  that  table 
or  not. — A.  No,  sir. 

Q.  Now  the  signs  that  were  on  the  posts  on  this  section  which 
I  have  marked  “D”  and  which  you  stated  has  two  signs — what 
kind  of  signs  were  those,  Miss  Rothenberg? — A.  They  were 
flat  signs,  and  they  were  pasted  on  these  posts  with  adhesive 
paste. 

Q.  How  big  were  they?  Were  they  larger  or  smaller  than 
this  picture? — ^A.  Larger  than  this — cardboard. 

Q.  Were  they  square? — A.  No;  oblong. 

565  Q.  And  they  were  made  of  cardboard. — A.  Yes. 

Q.  And  about  what  height  were  they?  about  a  height 
of  my  eyes  or  farther  down  or  way  up? — A.  No;  lower  than 
your  eyes.  The  counter  is  low,  and  the  post  would  be  a  little 
lower. 

Q.  Now,  what  kinds  of  stockings  were  sold  in  this  section 
which  I  have  marked  “D,”  Miss  Rothenberg? — A.  Kaiser. 

Q.  I  mean. 'were  all  kinds  of  stockings  sold  at  this  section? — 
A.  No;  not  all  kinds.  All  kinds  with  the  exception  of  woolen 
and  lisles  and  sport  socks. 

Q.  Were  these  signs  posted  on  these  two  posts — did  that  in¬ 
dicate  the  ceiling  price  on  all  stocking  or  just  the  stockings  sold 
at  that  counter? — A.  Just  the  stockings  sold  at  this  counter. 

Q.  Now,  this  section  which  I  have  marked  “A’'  and  which 
you  said  is  a  section  where  stockings  are  sold,  what  kinds  of 
stockings  are  sold  there? — A.  Sport  socks — when  was  this  in¬ 
vestigation  taken,  because  we  did  change  the  department 
around? 

Q,  Approximately  the  end  of  September  and  1st  of  October. 
What  was  it  at  that  time? — ^A.  We  had  lisle  stockings  and  sports 
socks. 

566  Q.  What  did  these  signs  tha’  you  have  indicated  on 
this  counter  state? — ^A.  Lisle  socks  and  sports. 

Q.  Ceiling  prices  on  those  particular  kinds  of  stockings? — 
A.  That  is  right. 

Q.  And  the  size  is? — A.  A  little  larger  than  that  picture. 

Q.  Now  in  this  section  I  have  marked  “B"’ - A.  I  don’t 

remember  a  sign  being  there. 

Q.  What  kind  of  stockings  were  sold  there? — A.  Some  rayon 
stockings. 

Q.  Now  were  those  the  same  kinds  of  stockings  that  were 
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sold  anywhere  else  in  the  department? — A.  \  es;  the  same  kind 
of  stockings,  but  not  the  same  manufacturer. 

Q.  If  a  person  bought  a  stocking  at  the  section  marked  “B/’ 
could  he  find  anywhere  in  the  department  a  ceiling  price  posted 
for  it? — A.  I  am  not  quite  certain. 

Q.  That  is,  you  do  not  know  whether  there  were  these 
signs? — A.  No;  because  w’e  did  change  the  stockings  around 
from  time  to  time. 

.367  Q.  Was  there  a  posting  in  the  rayon  department? — 
A.  Yes. 

Where  was  that? — A.  In  here. 

(\  On  the  D  section? — A.  That  is  right. 

i>.  Sign? — Yes. 

o'.  Now.  on  this  set  of  tables,  what  kind  of  stockings  were 
sold  tiiere  at  this  time? — A.  I  think  there  were  .S.079  and  Sl.OO 
stockings. 

Q.  In  C  the  same  as  in  the  B  section? — A.  That  is  right. 

Q.  And  the  signs  for  those  would  be  jiosted  on  the  D? — A. 
I  do  not  know  whether  they  were  jiosted. 

Q.  There  were  no  signs  on  the  table? — A.  Yes;  there  were 
signs  on  the  table,  and  I  think  they  had  a  ceiling  price  on  the 
top  of  the  sign.  There  was  this  square — triangular  sign,  and 
I  am  quite  certain  there  was  a  ceiling  jirice  saving 
“Bayon.  .S0.70.” 

Q.  If  there  was  not  a  sign  there,  would  there  be  a  sign  any¬ 
where  else? — A.  No. 

5GS  Q.  They  would  not  be  included  on  these  signs? — A. 
No:  they  would  not. 

Mr.  PIoRSKY.  I  would  like  to  offer  this  in  evidence.  Your 
Honor,  as  defendant’s  exhibit  .I.I.J. 

(Tlie  documents  were  inarkcfl  “Defendants  Exhibits  J.J.J” 
for  identification  and  were  received  in  evidence.) 

By  Mr.  Horsky: 

Q.  Miss  Rothenberg.  you  say  that  at  the  present  time  you 
have  a  different  kind  of  a  sign,  is  that  right’? — A.  Yes. 

Q.  Would  you  describe,  approximately,  what  this  is  like? — 
A:  Well,  like  a  picture  frame,  and  the  signs  are  right  in  the 
frame — right  in  front  where  the  merchandise  is  being  sold. 
It  is  a  much  better  way.  When  the  customer  comes  over  she 
can  practically  pick  the  ceiling  prices  up  in  her  hand  and  look 
at  them  as  she  stands  there. 

Q.  Arc  the  prices  marked  on  the  stockings  themselves — the 
ceiling  prices? — Yes.  The  system  today — I  don’t  say  they 
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are  all  marked,  but  the  new  merchandise  coming  in  has  ceiling 
prices  marked  on  the  tags. 

Q.  On  the  stocking — the  individual  stocking? — A. 

569  That  is  right.  Every  stocking  has  a  price  tag.  but  I 
would  not  say  they  all  have  ceiling  prices  on,  because 

this  is  a  new  svstem  that  has  been  installed  for — I  don’t  know* 
when.  How  long  has  that  been  installed?  Just  a  few  months 
ago. 

■Mr.  Horsky.  That  is  all. 

Cross-examination  by  Mr.  Austin  : 

Q.  Now.  it  is  a  fact,  is  it  not.  Miss  Rothcnberg,  that  until 
about  October  1st  you  had  made  out  no  Hecht's  OPA  7  forms 
for  new  merchandise? — A.  No;  I  did  not. 

Q.  That  was  because  you  did  not  understand  the  use  of  those 
forms? — A.  Well,  as  I  said,  we  had  green  stickers  on  our 
yellow  confirmation.s.  and  I  understood  that  if  the  stocking  had 
the  same  use  and  it  was  in  the  same  price  line — the  same  price 
range — you  did  not  have  to  make  out  an  OPA  sheet  No.  7. 
which  I  have  learned  later  that  you  do,  and  I  make  them  out 
for  every  one. 

Q.  In  other  words,  uj)  to  that  time,  around  approximately 
October  1st.  you  had  come  across  no  occasion  which,  in  your 
mind,  had  needed  the  use  of  OPA  7. — A.  That  is  right. 

Mr.  Austin.  I  believe  that  is  all. 

The  Witness.  That  is  all? 

Mr.  Horsky.  I  will  recall  Mr.  Etelson,  Your  Honor. 

570  Redirect  examination  by  Mr.  Horsky: 

Q.  ]VIr,  Etelson,  you  are  the  same  iMr.  Etelson  that 
previously  testified? — A.  Yes.  sir. 

Q.  You  have  heard  the  testimony.  ?vlr.  Etelson.  with  resi)ect 
to  the  omission  from  the  lists  which  were  required  to  be  filed 
by  the  OPA  of  these  various  items  in  this  department,  have  you 
not? — A.  Yes,  sir. 

Q.  Did  you  at  the  time  of  the  investigation  change  the  sys¬ 
tem  by  which  the  price  control  office  checked  on  the  filing  of 
these  OPA  No.  7’s  and  the  new  listings? — A.  Yes,  sir.  We 
changed  as  soon  as  I  had  an  opportunity  to  get  at  it.  Prior  to 
that  I  spent  most  of  my  time  working  with  them. 

Q.  I  referred  to  the  price  office  of  the  Hecht  Company. — A. 
That  is  right. 

Q.  In  order  that  the  Court  may  understand  what  that  was, 
will  you  describe  the  system  which  was  in  existence  prior  to  ihe 
time  of  the  investigation  with  respect  to  the  check  that  the 


230 


price  control  office  of  the  Hecht  Company  would  have  on  the 
filing  of  the  OPA  7  form  and  the  listing? — A.  Up  to  the 
571'  time  of  the  change  instructions  had  been  issued  to  the 
buyers  to  file  OPA  7's  for  new  merchandise  when  it  was 
received,  and  the  filing  was  their  responsibility. 

Q.  When  you  say  ‘‘when  it  was  received,”  how  do  you  mean, 
Mr,  Etelson? — A.  I  mean  when  the  merchandise  was  received 
in  stock,  not  at  the  time  the  merchandise  was  purchased,  be¬ 
cause  many  things  can  happen  between  the  time  the  merchan¬ 
dise  is  purchased  and  the  time  it  comes  in, 

Q.  So  the  instructions  were  they  should  make  out  the  OPA 
7  forms  when  the  merchandise  was  to  be  on  the  shelf,  is  that 
right? — A.  That  is  right — when  it  came  to  the  floor. 

Q.  What  control  did  the  price  office  have  over  whether  they 
were  doing  that  or  not? — A.  We  had  no  real  control  of  it. 

Q.  Did  you  have  anything — well,  these  green  stickers  that 
you  referred  to  were  for  what  pur})ose? — A.  For  the  purpose  of 
reminding  the  buyers  to  do  that  work. 

Q.  At  the  time  of  the  investigation  were  many  OPA  7  forms 
being  filed  for  new  merchandise? — A.  Oh,  yes. 

Q.  Throughout  the  store? — A.  Oh,  yes;  quite  a 
number. 

572  Q.  Do  you  know  how  many  had  been  filed,  say.  up 
to  the  1st  of  October? — A.  Well,  I  would  say  at  least 

several  thousand  had  been  filed. 

Q.  Now  after  you  discovered  that - A.  [Interposing.]  I 

mean — pardon  me — between  the  filing  of  the  original  list  and 
October. 

Q.  Yes.  After  you  discovered  from  the  investigation  that 
all 'the  OPA  7*s  were  not  being  filed,  what  was  the  new  sys¬ 
tem  which  you  put  into  effect? — A.  The  new  system  is  this: 
Every  order  which  a  buyer  makes  out  goes  to  the  merchandise 
control  office,  which  is  another  office,  and  there  it  is  checked 
against  the  budget  and  the  buying  power  for  the  department, 
and  when  it  passes  through  the  merchandise  control  office  it  is 
then  sent  to  the  price  control  office;  to  my  office. 

When  it  reaches  my  office  there  must  be  one  of  three  types  of 
information  with  that  confirmation  or  with  that  order. 

If  it  is  merchandise  which  is  identical  to  what  has  already 
been  registered,  then  there  must  be  on  the  confirmation  in  green 
ink  alongside  of  that  confirmation  the  page  and  line  number 
where  that  item  already  appears  in  the  book  and  the  ceiling 
price  for  the  item  so  that  we  can  check  it  against 

573  the  ceiling  price. 

Where  there  is  not  a  record  in  green  ink  as  to  where 
that  item  has  already  been  registered,  then  there  must  be  an 
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OPA  7  attached  to  the  confirmation  giving  the  comparison  of 
the  similar  or  same  item  in  stock  or  in  a  competitive  store. 

Where  there  is  no  similar  item  to  compare  with  in  our  own 
stock  or  a  competitive  store,  then  there  must  be  a  copy  of  the 
form  3-A  attached,  which  we  call  our  '‘formula  form,”  which 
is  a  method  for  establishing  ceiling  prices  through  the  OPA. 

After  the  confirmation  reaches  our  office,  we  have  a  staff 
which  checks  the  confirmation  and  the  OPA  7's  or  the  3-A’s 
which  are  attached. 

If  the  information,  in  the  judgment  of  the  checker,  is  com¬ 
plete  and  sufficient,  then  the  confirmation  is  sent  with  the 
information  still  attached  to  the  invoice  office,  it  is  on  another 
floor  in  our  building  for  certain  departments  and  is  in  the  ware¬ 
house — in  the  service  building — for  other  departments. 

This  confirmation  and  the  attached  information  is  kept  in  the 
invoice  office  until  the  invoice  comes  in.  When  the  invoice 
for  the  merchandise  comes  in.  the  girl  checks  it  against  the 
confirmation,  and  on  the  invoice  she  places  the  retail  price  in 
red  ink,  as  has  been  the  custom  right  along,  as  we  have 

574  always  done,  and  she  places  the  ceiling  price  in  green 
ink  on  the  invoices.  She  files  the  invoice  or  the  con¬ 
firmation  in  the  usual  way  and  then  sends  the  OPA  7  or  3-A 
form  back  to  the  price  control  office  so  that  we  can  copy  it  into 
the  records  for  the  Office  of  Price  Administration  or  for  our  own 
office,  and  then  we  file  the  form  itself. 

Then,  when  the  invoice  copy  is  passed  on  to  the  marker 
and  the  marker  makes  up  price  tickets  putting  on  the  retail 
price,  which  is  taken  from  the  red  figure,  and  putting  on  the 
ticket  itself  the  ceiling  price,  or  our  ceiling  is  taken  from  the 
green  figure. 

Of  course,  there  is  not  anything  to  do  after  the  information 
is  on  in  green  ink,  because  it  has  already  been  registered,  but 
theeeiling  price  does  go  on  the  price  ticket. 

In  the  price  control  office  we  don't  release  any  confirmations 
to  the  invoice  office  until  we  have  satisfactorily  established  the 
ceiling  price. 

If  the  information  is  not  established  to  our  satisfaction,  then 
we  hold  it  until  wc  get  the  buyer  or  assistant  buyer  to  check  it 
or  take  whatever  steps  we  have- to  take  to  be  sure  to  our  own 
satisfaction  that  the  ceiling  price  is  correctly  established. 

Q.  Under  that  system,  Mr.  Etelson,  is  it  possible  for  mer¬ 
chandise  to  get  on  the  floor  to  be  sold  before  you  have  a 

575  ceiling  price  established? — A.  No;  because  the  invoice 
office  cannot  release  the  confirmation  or  cannot  release 

the  invoice  until  they  have  a  ceiling  price,  and  therefore  the 
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merchandise  cannot  be  marked  until  the  ceiling  price  appears 
on  the  invoice. 

Q.  Now  this  system  has  been  in  effect  about  how  long? — A. 
Since  sometime  in  November.  I  believe,  to  the  best  of  my 
recollection. 

Q.  It  was  the  result  of  the  investigation? — A.  Yes;  and, 
frahkly.  we  are  improving  that  as  we  go  along. 

Q.  Now  you  state  that  the  ceiling  price  is  to  be  on  the  price 
ticket.  That  was  not  the  prior  system,  was  it? — A.  No,  sir. 

Q.  When  was  that  change  made? — A.  Since  the  investi¬ 
gation. 

Q.  And  is  it  your  intention  now  to  put  a  ceiling  price  and  a 
retail  price  on  each  ticket? — A.  That  is  right,  so  we  can  do 
away  with  posting  entirely.  There  are  some  disadvantages  to 
posting,  and  when  everything  is  marked;  with  the  ceiling  price 
on  the  ticket,  then  it  won’t  be  necessary  to  have  any  posting 
at  all,  and  that  is  our  aim. 

Q.  Now  you  have  also  heard  the  testimony,  Mr,  Etelson, 
with  respect  to  mark-ups  as  having  been  taken  imi')roperly  or 
not  adjusted  properly.  Will  you  explain  whether  you 

576  have  changed  the  system  as  to  the  control  of  mark¬ 
ups? — A.  Yes. 

Q.  And  will  you  explain  what  the  new  j?ysleiu  is. — A.  Every 
mark-up  sheet  must  now  pass  through  the  price  control  office, 
and  every  cancellation  of  reduction  must  pass  through  the  price 
control  office.  They  must  have  complete  information  on  them 
as  to  manufacture  and  style  number  and  a  description  of  the 
merchandise,  and  we  must  check  it  against  our  ceiling  price 
lists  to  be  sure  the  price  is  properly  established,  and  it  must  be 
approved  by  my  office  before  the  goods  can  be  marked  up. 

Q.  Is  it  approved  by  anyone  else  in  the  store? — ^A.  Well, 
mark-ups  go  through  the  merchandise  control  office  also,  but 
they  must  be  approved  by  my  office  before  anything  can  be  done 
with  it. 

The  Court.  That  will  be  all  for  now. 

I  will  say.  gentlemen,  that  for  some  time  I  have  been  assigned 
to  sit  tomorrow  in  a  three- judge  matter — three-judge  court. 

I  am  sorr\’  that  I  have  to  interrupt  this  trial,  but  it  seems 
necessary,  so  at  the  conclusion  of  the  work  today  we’ll  recess 
until  jMonday  morning,  and  I  am  mentioning  that  now  so  you 
gentlemen  will  have  time  to  make  other  plans. 

(Recess  for  lunch.) 

577  (Court  reconvened  at  1 : 30  p.  m.) 

Mr.  Austin.  If  the  Court  please,  I  have  talked  to  Mr. 
Horsky  about  it,  and  Mr.  James  had  to  go  to  the  railroad  sta¬ 
tion  as  his  wdfe’s  father  is  ill  and  she  was  going  to  the  South 


where  he  is.  He  will  be  a  few  minutes  late.  I  wondered  if  we 
might  have  a  few  minutes  before  he  comes. 

The  Court.  Would  you  like  to  wait? 

Mr.  Austin.  If  you  please. 

The  Court.  Yes. 

Mr.  Hoksky.  We  can  come  and  inform  Your  Honor,  if  you 
prefer,  when  he  comes  in. 

The  Court.  You  think  it  might  be  five  or  ten  minutes? 

Mr.  Austin.  It  might  be  as  much  as  ten.  If  it  is  longer 
than  that  we  can  start. 

The  Court.  Very  well.  Did  you  find  out  about  Mr.  Brown? 

Mr.  Austin.  We  now  find  that  Mr.  Brown  is  to  take  the 
oarh  at  2:30,  and  we  will  report  to  the  Court  as  soon  as  we 
find  out. 

The  Court.  Very  well. 

Mr.  Austin.  We  will  inform  Your  Honor. 

The  Court.  All  right.  We  will  take  a  short  recess. 

^Ir.  Austin.  Thank  you  very  much. 

(A  short  recess  was  taken.) 

Louis  G.  Etelson  resumed  the  stand  and  further  testified 
as  follows : 

578  Direct  examination  by  Mr.  Horsky: 

Q.  Mr.  Etelson,  at  the  luncheon  recess  you  were  de¬ 
scribing  to  the  Court  the  present  procedure  which  the  store  has 
with  respect  to  the  filling  out  of  Form  OPA  No.  7,  is  that 
correct? — A.  That  is  correct. 

Q.  Just  so  the  record  will  be  perfectly  clear,  that  system 
was  put  into  effect  before  this  bill  of  complaint  was  brought? — 
A.  Yes,  sir. 

Q.  Substantially  before  that  time? — A.  Yes,  sir. 

Q.  There  is  one  phase  of  it.  I  think,  that  you  haven’t  cleared 
up.  Will  you  explain  to  the  Court  what  happens  to  these 
OPA  No.  7’s  with  respect  to  the  filing  of  lists  with  the  War 
Price  and  Rationing  Board  as  you  are  required  to  do? — A. 
These  OPA  No.  7’s  after  the  merchandise  is  received  and  the 
ceiling  price  is  placed  on  the  invoice,  are  returned  by  the  in¬ 
voice  office  to  my  department  and  then  we  break  them  down 
into  cost  of  living  commodities  and  noncost  of  living  commodi¬ 
ties.  and  we  type  a  list  of  the  cost  of  living  commodities  in  four 
copies,  one  which  has  to  be  filed  with  the  War  Price  and  Ra¬ 
tioning  Board  by  the  tenth  of  the  following  month;  one  copy 
for  our  own  office ;  one  for  the  buyer,  and  one  for  the  merchan¬ 
dise  manager.  Then  we  type  a  list  of  the  noncost  of 

579  living  commodities  which  do  not  have  to  be  filed  with 
the  War  Price  and  Rationing  Board,  but  we  prepare 
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the  list  for  our  own  files  and  for  the  buyer  and  for  the  merchan¬ 
dise  manager.  These  lists  are  prepared  by  department  and 
filed  by  department. 

Q.  Do  you  accumulate  the  forms  for  a  particular  period  be¬ 
fore  you  type  the  lists? — A.  Yes;  we  accumulate  the  forms  up 
until  perhaps  the  end  of  the  month  so  that  we  can  tj’pe  it  in 
time  to  file  it  by  the  tenth  of  the  following  month. 

Q.  And  you  accumulate  them  by  departments? — A.  Yes,  sir; 
and  then  we  file  the  OP  A  No.  7  in  our  files  so  that  if  there  is 
any  question  about  any  item  that  has  been  listed  we  can 
always  refer  back  to  the  OP  A  No.  7  for  the  proof  of  the  ceiling 
price. 

Q.  Under  this  system,  Mr.  Etelson.  is  it  still  possible  that 
there  can  be  improper  ceiling  prices  on  a  particular  lot  of  mer¬ 
chandise? — A.  Yes;  it  is  possible.  I  mean  a  girl  can  transpose 
a  wrong  figure  from  the  confirmation  or  from  the  OPA  No.  7  to 
the  invoice;  or  the  girl  who  marks  the  goods  can  transfer  a 
wrong  figure  from  the  invoice  to  the  marking  ticket  or  she  can 
hit  the  wrong  key  on  the  marking  machine.  I  mean  anything 
is  possible. 

Q.  Your  own  opinion  is  that  the  system  can’t  result  in  per¬ 
fection? — A.  We  try  to  make  it  as  close  to  perfection  as 
580  possible,  but  we  don’t  have  perfection. 

Q.  You  don’t  know  of  anything  you  could  do  to  it  that 
would  make  it  perfect? — A.  No;  because  the  human  element 
enters  into  it,  and  I  have  no  way  of  overcoming  human  errors. 

Q.  Is  that  also  true  with  respect  to  listing?  Could  there  be 
mistakes  in  listing? — A.  Yes;  we  have  found  typographical 
errors  in  the  lists.  The  typist  will  copy  the  wrong  ceiling  price 
off  the  OPA  No.  7  or  hit  the  wrong  key  on  the  typewriter  or 
put  down  the  wrong  information.  It  doesn’t  happen  very  often 
but  it  can  happen. 

Q.  Have  you  had  any  suggestions  from  the  Ofiice  of  Price 
Administration  as  to  any  way  in  which  you  might  improve 
this  system? 

Mr.  Austin.  I  object. 

The  Witness.  No,  sir. 

Mr.  Austin.  Objection,  please. 

The  Court.  He  may  answer. 

Mr.  Gordon.  The  answer  was  no.  wasn’t  it? 

The  Court.  Yes;  the  answer  was  no. 

Mr.  Horsky.  Your  Honor.  I  have  explained  to  Government 
counsel  that  at  this  stage  with  this  witness  I  have  concluded 
my  evidence  with  respect  to  the  three  departments  which  have 
been  talked  about,  Departments  47,  55,  and  26.  I  wish  to 
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offer  to  the  Government  counsel,  if  they  wish,  the  cross- 
examination  of  this  witness  on  those  departments  now*. 

581  I  think  they  have  indicated  to  me  that  they  would  prefer 
to  wait  and  cross-examine  Mr.  Etelson  at  the  conclusion 

of  the  entire  testimony  that  he  is  presenting. 

The  Court.  Is  that  your  wish? 

Mr.  Austin.  We  are  agreeable  to  that. 

Mr.  Horsky.  I  would  like  to  withdraw'  Mr.  Etelson  and  put 
on  the  buyer  for  one  more  department. 

The  Court.  Yes. 

Mr.  Horsky.  I  will  call  Mr.  Levinson. 

I.  Elliott  Levinson,  having  been  first  duly  sworn,  was 
examined  and  testified  as  follows: 

Direct  examination  by  Mr.  Horsky  : 

Q.  Will  you  state  your  name  to  the  reporter,  please? — A.  I. 
Elliott  Levinson. 

Q.  Your  address? — ^A.  2709  Woodley  Road.  NW’. 

Q.  You  are  employed  by  the  Hecht  Company? — A.  Yes,  sir. 
Q.  In  w’hat  capacity? — A.  I  am  the  merchandising  manager 
of  the  homewares  division ;  also  the  acting  buyer  in  the  bedding 
department. 

Q.  As  it  is.  you  arc  both  a  merchandising  manager  and  a 
buyer? — A.  Yes. 

Q.  As  merchandise  manager  you  are  over  w’hat  sec- 

582  tion  of  the  store’s  business? — A.  Several  departments. 
The  radio  department,  the  toy  department,  the  infants’ 

furniture  department. 

Q.  How’  are  they  numbered? — A.  By  80,  68.  71.  and  72. 

Q.  Those  are  not  the  departments  that  were  investigated? — 
A.  No,  sir. 

Q.  You  are  also  merchandise  manager  for  Department  60? — 
A.  That’s  right. 

Q.  And  that  is  one  of  the  departments  that  was  investi¬ 
gated? — A.  That’s  right. 

Q.  At  what  time  did  you  also  take  over  the  duties  of  buyer 
in  that  department? — A.  Around  the  first  of  April.  The  buyer 
left  the  store  around  the  first  of  April  or  the  latter  part  of 
March,  and  due  to  the  fact  that  several  items  in  my  department, 
like  refrigerators  and  w-ashing  machines,  had  become  inactive 
due  to  Government  regulations,  I  took  over  the  buyership  of 
the  bedding  department  rather  than  getting  anyone  else  to 
step  in. 

Q.  And  since  about  the  first  of  April  you  have  been  both  the 
buyer  and  the  merchandise  manager  in  that  department? — 
A.  That’s  right. 
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Q.  Air.  Levinson,  do  you  recall  in  the  preparation  of  your 
'  list  of  commodities  in  Department  60 — that  is,  the  bed- 

583  I  dininj;  department — when  the  lists  were  prepared  in  com- 
'  pliance  with  or  under  the  General  Maximum  Price 

Regulation? — ^A.  Yes,  sir. 

Q.  How  did  you  go  about  preparing  that?  Will  you  explain 
to  the  Court  exactly  how  you  did  it? — A.  Yes.  sir.  We  had  a 
series  of  black  books  in  our  department,  one  for  each  classifica¬ 
tion.  There  is  a  black  book  for  mattresses,  one  for  studio 
couches,  and  one  for  beds.  We  had  a  girl  keep  those  black 
books  up,  which  were  supposed  to  be  a  copy  of  the  guifle  card 
kept  in  the  warehouse.  When  the  rule  first  came  out  we  were 
instructed  to  make  the  list.  I  had  the  girl  go  to  the  warehouse 
and  check  these  books  against  the  guide  cards  in  the  warehouse. 
Wh^n  she  came  back  I  listed  everything  on  the  floor  that  was 
on  the  floor  and  then  went  to  the  black  book  and  added  the  items 
that  were  in  the  black  book  that  were  not  on  the  floor.  In 
several  instances  the  price  in  the  black  book  was  different  from 
the  price  on  the  floor,  and  we  adjusted  the  tickets  at  that  time. 

Q.  In  Department  60  you  do  have  sales  tickets,  do  you  not? — 
A.  Sales  checks? 

Q.  Yes;  sales  checks. — A.  Yes. 

Q.  And  those  sales  checks  show  specifically  the  item  that  was 
sold  so  it  can  be  identified  from  the  check,  is  that  right? — A. 
Yes,  sir. 

584  Q.  And  those  checks  also  show  the  actual  date  upon 
which  an  article  was  delivered  and  the  price  paid  for 

the  article? — ^A.  Yes,  sir. 

Q.  Did  you  consider.  Air.  Levinson,  whether  you  should  go 
to  those  sales  checks  in  determining  your  highest  delivered  price 
in  accordance  with  the  regulation? — A.  'So;  I  did  not. 

Q.  Where  are  those  sales  checks  kept? — A.  They  are  kept 
in  the  adjustment  ofiBce. 

Q.  Where  is  that,  physically? — A.  Well,  two  floors  below 
my  office  or  two  floors  below  the  bedding  department. 

Q.  In  other  words  you  did  not  go  to  these  tickets? — A.  No, 
I  did  not. 

Q.  Did  you  in  fact  in  some  instances  take  prices  different 
thhn  the  price  the  article  was  selling  for  at  the  time  you  made 
the  list? — A.  Yes;  because  when  she  checked  the  black  book 
with  the  guide  card,  it  showed  us  the  price  that  was  on  the 
guide  card  and  sometimes  there  was  an  error.  There  was  a 
chance  of  error  in  taking  it  on  the  floor  and  therefore  we’d  cor¬ 
rect  it. 

Q.  Did  you  try  and  remember  at  the  time  whether  a  partic- 
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ular  item  had  been  delivered  in  March  at  a  higher  price?' — A. 
Yes;  a  great  portion  of  it  was  from  memory. 

Q.  Did  you  ever  mark  an  article  down  because  you 
585  remembered  it  had  not  been  delivered  at  the  higher 
price? — A.  I  can't  tell  you  exactly  because  I  don't 
remember  whether  I  did  at  the  time  or  not. 

Q.  But  you  tried  to  remember  at  that  time? — A.  I  tried 
to  remember  at  that  time. 

Q.  ]Mr.  Levinson,  the  Government  has  introduced  as  Plain¬ 
tiff’s  Exhibit  33  a  list  of  items  entitled.  “Merchanrlise  Not  Sold 
in  March  and  Not  Appearing  on  Any  Ceiling  Price  List  by 
October  10,  1942.’’  and  it  contains  a  number  of  items.  In  con¬ 
nection  with  that  exhibit  are  you  familiar  with  the  store's  Form 
OPA  No.  7? — A.  Oh.  yes. 

Q.  Have  you  made  out  such  forms'? — A.  Yes,  sir. 

Q.  What  would  be  the  reason  that  you  could  give  the  Court 
as  to  tlie  absence  of  these  items  from  the  price  list'? — A.  May 
I  see  it  please? 

(The  witness  was  shown  the  exhibit.) 

A.  Some  of  these  items  are  listed. 

Q.  Some  of  them  are  listed'.'* — A.  Yes.  sir. 

Q.  Have  you  iiivestigated  this  exhibit  with  Mr.  Etclson'? — A. 


I  have. 

Q.  Will  that  help  you  indicate  to  the  Court  which  ones  are 
listed  and  where'? — A.  You  want  me  to  take  each  item  sep¬ 


arately? 

586  Q.  Each  item  that  you  find  is  listed. — A.  Well.  Fac¬ 
tory  31,  No.  14. 

Q.  That's  the  third  item  on  the  exhibit? — A.  That's  right. 
It  is  listed  in  the  book. 

Q.  What  place  is  it  where  that  is  listed'? — A.  I  don't  have 
that  number  here. 

Q.  I  am  sorry.  Here  is  a  copy.  I  hand  you  Plaintiff's  Ex¬ 
hibit  30  which  is  the  list  for  your  department,  is  that  right? — 
A.  Yes. 


Q.  Would  you  show  the  Court  where  that  item  is  listed'? — 
A.  Yes,  sir;  it  is  listed  right  here. 

Q.  Would  you  indicate  it  by  page  and  line? — A.  The  first 
item  on  that  page.  It  is  marked  here  page  one. 

Q.  We  would  like  to  be  able  to  find  them  on  our  copies,  Mr. 
Levinson.  'Would  you  indicate  where  that  is? — A.  Well,  this 
page  here  is  marked  page  one. 

Q.  Page  one? — A.  There  are  two  items  on  the  page  and 
it  is  the  top  line  of  that. 

Q.  Look  on  the  back.  There  is  a  number  and  a  letter  on 
the  back  of  the  sheet,  Mr.  Levinson. — A.  It  is  30-G. 
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Q.  Exhibit  30-G? — That's  right. 

5S7  Q.  And  it  is  the  second  item  on  that  page? — A.  It  is 
the  top  item  on  that  page. 

Q.  The  first  item  on  that  page'? — A.  The  first  item  on  that 
l^age. 

Qj  All  right.  Docs  that  apply  to  the  fourth  item  on  that 
list  (if  items  allegedly  not  listed'? — A.  The  31-14  sofa  bed  that 
is  on  this  page  is  listed:  that's  the  one  it  applies  to. 

Q.  Now.  the  next  item  on  that  page.  Will  you  tell  me 
which  is  the  next  one. — A.  The  next  one  is  G7-903. 

<  1.  Yes. — A.  003  is  the  incorrect  number. 

Q.  It  should  be  what'? — A.  The  correct  number  is  703. 

(Jj  703? — A.  Yes.  that  is  the  correct  number,  and  that  ap- 
pe-Ts  on  naae  three — the  25th  line. 

Mr.  Horsky.  Did  you  find  that.  Mr.  Austin? 

Mr.  Austin.  Xo,  I  am  not  sure  that  I  do.  What  is  the 
number  down? 

Mr.  Horsky.  25.  It  is  the  25th  line.  8125. 

Q.  All  right.  What  is  the  next  one  that  you  find  is  listed. 
Mr.  Levinson? — A.  The  next  one  is  1135. 

5$8  Q.  That's  about  ten  lines  down,  is  that  right'? — A. 
Yes. 

Q.  Modern  lounge? — A.  That  is  X’o.  13  on  these  numbers 
down. 

Q.  And  where  is  that  listed? — A.  That's  on  the  last  page  of 
this  exhibit,  line  7. 

Mr.  Austin.  What  number  do  you  have  on  your  ceiling 
price.  Mr.  Levinson? 

The  Witness.  7515  is  on  the  ceiling  price. 

iMr.  Austin.  Is  that  the  October  10  supplement? 

'I'he  Witness.  That's  right. 

Mr.  Austin.  Do  you  find  it  on  your  sheet,  Mr.  Horsky? 

Mr.  Horsky.  Yes.  sofa-bed. 

Q,  How  does  the  line  you  are  referring  to  on  this  last  sheet 
read  aeross.  Mr.  Levinson'? — A.  It  reads  “sofa-bed." 

Q.  GO? — A.  GO.  Simmons  sofa-bed  7515. 

Q.  Is  there  a  figure  in  there  or  not — in  the  column  entitled 
“style"? — A.  XM.  there  is  not. 

Q.  Just  to  clear  up  one  matter  before  you  go  ahead.  Mr.  Lev. 
inson.  Under  “manufacturer's  number"  on  the  list  that  you 
have  in  your  hand,  the  first  number.  60.  refers  to  your  depart¬ 
ment.  is  that  right? — A.  Yes. 

589  Q.  And  the  second  number  after  the  dash,  which  may 
be  12  or  36  or  what  not,  is  a  code  number  for  a  manu¬ 
facturer? — A.  That's  right. 
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Q.  It  wouldn’t  necessarily  be  the  same  number  as  the  one 
entitled  ‘‘factory  number?” — A.  No. 

Q.  It  is  a  separate  code  number  worked  out  for  OPA?- — A. 
For  the  alphabet,  yes. 

Q.  Do  you  find  another  one  which  is  listed,  Mr.  Levinson? — 
A.  Yes.  The  sleep  chair,  177,  on  page  4,  line  7. 

Q.  S34.95? — A.  S32,50.  It  is  line  7. 

Q.  That’s  right.  I  am  sorry. — A.  $32.50.  That  would  apply 
to  both  those  lines  15  and  16  on  this  sheet. 

Q.  Do  you  find  others  that  are  listed? — A.  Yes. 

Q.  What  is  the  next  one? — A.  307-25,  studio,  listed  under 
307  studios,  various  covers. 

Q.  The  same  page,  two  lines  down,  am  I  right? — A.  Yes. 

Q.  I  refer  you  to  page  4.  line  9,  and  ask  you  if  that  is  cor¬ 
rect? — A.  That  is  correct;  307  in  various  covers. 

Q.  That  applies  to  307-25.  studio,  wine,  green,  and 

590  the  others? — A.  That’s  right. 

Q,  The  three  though  are  listed  there  as  307-25? — A. 
No;  there  are  two. 

Q.  Excuse  me,  the  third  one  is  307-45.  Do  you  find  others 
that  are  listed? — A.  Yes. 

Q.  What  is  the  next  one? — A.  1032,  spring. 

Q.  Where  is  that  listed? — A.  Just  one  second.  I  have  a  note 
over  here.  “OPA  No.  7  was  put  in  on  that  spring.” 

Q.  Could  I  refer  you  to  page  one  of  the  sheet  filed  on  August 
10.  Mr.  Levinson? — A.  Yes. 

Q.  And  ask  you  to  look  at  the  third  item  on  that?* — A.  I 
wouldn’t  want  to  say  unless  I  saw — I  think  there  is  a  file  there 
of  OPA  7’s,  and  I  found  it  in  checking  through — I  found  that 
it  was  in  there. 

Q.  I  hand  you,  Mr.  Levinson,  an  OPA  7  form  dated  July  28, 
1942.  and  ask  you  if  that  is  the  form  you  filled  out  for  it? — A. 
That’s  the  form  I  filled  out  for  1032.  spring. 

Q.  Does  it  include  the  style  number  on  the  OPA  7? — A.  Yes, 
the  style  number  is  1032,  as  compared  with  the  Simmons  2454 
which  we  sold  in  March. 

Q.  Docs  this  OPA  No.  7  represent  the  source  of  the 

591  information  on  the  third  line? — ^A.  Well,  I  haven’t  got 
the  top  sheet  here  which  would  give  me  the  factory 

number. 

Q.  Just  a  moment.  Is  that  the  code  number? — A.  Yes,  that’s 
an  Englander  spring.  That’s  the  code  number  and  the  ceiling 
price  is  $15.95. 

Q.  In  other  words  would  you  say  that  you  made  out  this 
form  properly? — A.  Yes,  sir. 
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Q.  And  the  code  number — I  mean  the  style  number  should 
appear - A.  In  here,  after  this  code  number. 

Q.  Yes.  I  will  introduce  this  OPA  form  as  Defendant’s  Ex¬ 
hibit  KKK. 

(The  document  was  marked  “Defendant’s  Exhibit  KKK” 
and  received  in  evidence.) 

Q.  Do  you  find  any  other  items  on  this  exhibit  that  are 
listed? — A.  Yes.  sir.  No.  1072. 

Q.  Springs? — A.  Yes.  I  am  quite  sure  that  there  is  an  OPA 
7  in  there  for  1072  and  1073. 

Q.  Is  that  the  OPA  No.  7  form  to  which  you  refer? — A.  This 
is  it ;  yes.  sir. 

Q.  And  that  is  what  stvle  number? — A.  That  is  1073  and 
1072. 

592  Q.  And  the  date  of  that  is  November  6,  1942? — 
A.  That’s  October  23. 

Q.  What  is  the  stamp  number? — A.  November  6,  1942.  I 
don't  know  what  that  stamp  is.  That’s  the  date  I  made  it  out. 

Q.  The  date  is  what  ? — A.  October  23. 

Q.  When  was  this  item  received? — A.  It  was  received 
July  27. 

Q.  So  that  tliis  should  have  been  made  out  earlier? — A.  Yes, 
sir. 

Q.  And  probably  does  not  appear  on  that  list’? — A.  That’s 
the  reason  it  doesn’t  appear  on  the  list. 

Mr.  Austin.  You  say  it  does  not  appear  on  this  list? 

The  Witness.  It  does  not  appear  on  this  list. 

Q.  It  appears  on  the  subsequent  list’? — A.  I  have  more  lists 
in  my  book  than  this  list. 

Q.  Yes.  Do  you  find  any  other  items  that  appear  on  the 
list  that  you  have  in  your  hand? 

jMr.  Austin.  Pardon  me  if  I  may  interject  here.  Does  that 
same  apply  to  1073? 

The  Witness.  1072  and  1073. 

Mr.  Austin.  All  right. 

Q.  1195.  box  springs,  where  do  they  appear  on  the 

593  list? — A.  On  page  2.  line  46. 

Q.  What  does  “Bot.”  refer  to? — ^A.  I  don’t  know. 
“Box  spring”  is  what  it  should  be. 

Q.  It  should  be  “Box.”? — A.  There  is  no  such  thing  as 
“Bot.” 

Q.  It  doesn’t  mean  “Bottom  Spring,”  does  it? — A.  No. 

Q.  Now  that  leaves  some  items,  Mr.  Levinson,  that  are  not 
listed.  Would  you  tell  the  Court  "why  those  items  did  not 
appear  on  the  list? — A.  The  only  answer  I  can  give  is  that  we 
received  hundreds  of  items  during  that  period.  WTiile  I  tried 
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to  cover  each  one  of  them,  this  shows  a  possibility  that  I  over¬ 
looked  some  of  them. 

Q.  This  shows  a  possibility  that  you  did? — A.  This  shows 
I  did  overlook  some  of  them. 

Q.  And  you  did  make  out  OPA  7’s  during  this  period? — 
A.  Many  of  them;  quite  a  few. 

Q.  That’s  all.  Your  Honor,  for  this  witness — for  me. 

!Mr.  Austix.  I  have  some  questions  to  ask  now. 

Cross-examination  by  Mr.  Austin: 

Q.  Mr.  Levinson,  the  sales  checks  in  the  adjustment  depart¬ 
ment  show  the  delivery  date,  do  they  not? — A.  Yes.  sir, 

Q.  And  that  was,  was  it  not.  a  source  to  which  you 
o94  could  have  gone  to  to  have  gotten  the  IMarch  prices — 
the  March  delivered  prices? — A.  Yes:  that  was  a  source. 

Q.  And  that,  as  a  matter  of  fact,  is  the  best  source,  is  it  not? — 
A.  No.  I  wouldn’t  say  that,  because  in  drawing  a  picture  of 
that  department  where  all  those  sales  checks  are  housed,  they 
are  all  housed  alphabetically  and  cover  the  year,  and  for  me 
to  go  in  there  and  start  pulling  out  all  the  sales  checks  that 
were  delivered  in  March  would  have  taken  me  from  three  to 
four  months  to  do  it. 

Q.  Couldn’t  you  have  gone  to  the  guide  cards  and  taken  off 
the  sales  that  showed  sales  from  March  31  back  and  then  have 
taken  those  sales  as  they  were  listed  alphabetically  and  gone 
to  the  sales  checks  in  the  adjustment  department? — A.  It  still 
would  have  taken  me  three  or  four  months  to  do. 

Q.  You  wouldn’t  have  had  to  look  through  every  sales  check, 
would  you? — A.  No;  but  I  would  have  to  look  for  everj^  one  of 
those  by  name. 

Q.  They  were  filed  alphabetically? — A.  Yes;  but  the  writing 
is  very  small  and  many  of  those  names  are  almost  impossible 
to  read.  Then  they  would  have  amounted  to  so  many  that  I 
doubt  if  it  would  be  humanly  possible  for  any  one  person  to 
go  in  there  in  any  month  or  two  months  and  pull  them  out 
by  himself. 

595  Q.  Are  those  sales  checks  in  the  adjustment  depart¬ 
ment  for  a  period  of  years  or  are  they  kept  from  January 
1  to  January  1? — A.  Well - 

Q.  Or  do  you  know? — A.  I  don’t  know  their  system  exactly. 

Q.  You  don’t  know? — A.  No.  I  know’  that  they  are  down 
there. 

Q.  Then,  Mr.  Levinson,  referring  to  the  item  on  Exhibit  33, 
159-1135,  modern  lounge,  which  you  say  is  on  your  ceiling  price 
list - A.  Yes. 

521075 — 13 - 16 


242 


Q.  Will  you  find  that  on  your  ceiling  price  list? — A.  On  the 
last  page. 

Q.  No  style  number  appears  for  that  item  on  that  page,  does 
it? — A.  No. 

Q.  All  right. 

596  Witness.  Levinson. 

Cross-examination  by  Mr.  Austin  : 

Q.  And  referring  to  the  item.  Style  177  KK  333  G.  on  Ex¬ 
hibit  33.  which  you  say  appears  on  page  4,  line  7.  of  your  base 
period  list.  Mr.  Levinson - A,  Yes. 

Q.  That  does  not  have  a  style  number  on  the  base  period 
list,  either,  does  it? — A.  No— just  a  minute,  now.  In  the - 

Q.  I  didn’t  get  your  first  answer.  It  does  not.  does  it? — 
A.  Wait  a  minute.  In  the  factory  list - 

Q.  Just  a  minute,  please.  If  you  will  answer  the  question, 
then  you  can  give  your  explanation. — A.  177  is  the  factory'  and 
all  the  lead  checks  from  that  factory  are  under  one  price  on 
my  base  price  list. 

Mr,  Austin.  Will  you  read  the  question  to  the  witness? 

(Question  read:  ‘That  does  not  have  a  style  number  on  the 
base  period  list,  either,  does  it?”) 

A.  No ;  it  does  not. 

Q.  Now.  the  item  referred  to  in  Exhibit  33  as  307-25  which 
you  say.  IMr.  Levinson,  appears  on  page  4  at  line  9;  it  appears 
as S34.95.  does  it  not? — A.  That  is  right. 

Q.  And  what  is  the  number  which  appears  in  the 

597  column  entitled  “Style”?  It  is  a  manufacturer’s  num¬ 
ber,  isn’t  it’.^ — A.  307  is  that  manufacturer’s  number. 

Q.  Did  3'ou  check  this  Exhibit  33  with  respect  to  the  sales  of 
these  items  at  $39.95? — A.  What  was  the  question  again, 
please? 

Q.  I  say,  did  you  check  Exhibit  33  with  respect  to  item  Style 
307-25  so  far  as  it  appears  on  that  exhibit  that  it  has  been 
sold  at  $39.95? — A.  Where  you  say  “C  17.  green”;  is  that  it? 

Q.  “C  15.  wine.” — A.  Was  subsequent  sale  at  $39.95? 

Q.  Yes. — A.  Well,  I  checked  that  on  the  violation  list  and  I 
think  I  have  a  note  that  I  would  like  to  refer  to  before  I  answer 
that  question. 

The  Court.  You  may  do  so. 

Mr.  Austin.  I  just  asked  him  if  he  checked. 

The  Witness.  I  did  check;  j’es. 

Q.  Now  then.  I  believe  you  were  able  to  find  the  item  which 
appears  on  the  Exhibit  33  as  60-1032  on  the  ceiling  price  list? — 
A.  On  this  price  list? 
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Q.  Yes;  on  your  price  list.  Were  you  not? — A.  No.  I  said 
that  was  put  in  OPA  7. 

Q.  I  beg  your  pardon.  That  is  right.  Were  you  able 

598  to  find  the  following?  I  beg  your  pardon.  I  am  re¬ 
ferring  to  60-1032. — A.  That  is  right. 

Q.  And  you  were  unable  to  find  that  on  the  list? — A.  That 
was  put  in  by  OPA  7. 

Q.  I  am  asking  you  if  you  were  able  to  find  it. — A.  It  was 
not  titled,  but  the  OPA  7  you  handed  me  here  as  an  exhibit 
refers  to  the  same  item  that  is  on  this  page.  Just  a  minute 
and  I  will  give  you  the  page.  It  is  page  1  and  line  3  here  in  this. 
Q.  Page  1,  line  3? — A.  Yes. 

Q.  Which  supplement  is  that.  Mr. - 

Mr.  Horsky.  The  one  that  is  dated  August  10. 1942.  Is  that 
right? 

The  Witness.  Yes. 

Q.  That  item  on  the  ceiling  price  list  has  no  style  number, 
does  it? — A.  That  is  right. 

Q.  Now  then,  as  far  as  items  60-1072  and  60-1073.  you  were 
unable  to  find  those  on  the  list,  were  you? — A.  Not  on  this. 
Mr.  Austin.  That  is  all,  I  believe. 

Mr.  Horsky.  No  more  questions. 

Witness  excused. 

599  Mr.  Horsky.  I  will  recall  Mr.  Etelson. 

Thereupon,  the  witness.  L.  G.  Etelson.  was  recalled 

for  further  examination  and  testified  as  follows: 

Direct  e.xamination  by  Mr.  Horsky: 

Q.  ivir.  Etelson,  have  you  made  an  examination  of  the  ex¬ 
hibits  introduced,  with  respect  to  Department  60? — A.  Yes,  sir. 

Q.  Have  you  examined  particularly  the  items  listed  in  Plain¬ 
tiff’s  Exhibit  31-A  through  0? — A.  Yes,  sir. 

Mr.  Horsky.  That  exhibit  as  Your  Honor  will  remember, 
purports  to  list  the  highest  March  price  and  subsequent  sales. 
The  Court.  Yes. 

Q.  First  on  that  list  is  a  sale  to  W.  D.  Fairfax  of  a  mattress. 
The  price  listed  is  S19.99  and  there  are  a  number  of  subsequent 
sales  at  prices  of  S22.99  and  S29.50.  What  did  your  investiga¬ 
tion  reveal  with  respect  to  that  item? — A.  Pardon  me;  may  I 
have  a  copy  of  the  exhibit,  please? 

Q.  Yes;  I  am  sorry.  You  may  use  this  one.  Let  me  with¬ 
draw  that  question  for  a  moment.  I  hand  you  a  document 
which  I  think  is  known  as  a  guide  card.  I  would  like  to  have 
you  explain  to  the  Court  what  that  thing  is  and  what  it 

600  is  used  for.  Is  it  called  a  guide  card? — A.  Yes;  we  know 
it  as  a  guide  card  and  it  serves  as  an  inventory  of  the 
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record  in  the  warehouse  service  building  for  each  commodity. 
On  this  guide  card  is  entered  the.  factory  and  style  number 
and  the  article  and  usually  always  the  confirmation  number 
on  which  the  merchandise  is  received,  the  quantity  received, 
the  retail  on  the  confirmation,  and  then  the  sales,  the  sub¬ 
sequent  sales.  The  sales  are  noted  on  here  by  date,  and  then 
the  customer’s  last  name  only.  Where  it  has  the  customer’s 
last  name  it  is  ciitored  in  here,  and  where  it  says  “received,”  in 
there  is  entered  the  last  half  of  the  sales  person’s  number. 
As  an  example,  in  Department  60  sales  number  may  be  6001 
or  6002;  always  a  60  in  front  of  it.  and  under  here  would  be  the 
02  or  01.  increley  the  last  part  of  the  sales  person’s  ideiitifying 
number.  Then  it  would  show  the  quantity  sold  to  that  cus¬ 
tomer.  which  would  be  deducted  and  the  balance  in  the  balance 
of  the  column,  and  the  price  or  the  amount  of  the  sale  that 
was  made. 

Q.  Where  are  these  cards  kept*.’ — A.  In  the  service  building 
or  warehouse,  whichever  you  may  call  it. 

Q.  -\nd  when  is  the  entry  made  on  the  card,  and  by  whom? 
Suppose  a  mattress,  as  we  are  coming  to,  was  sold.  Who  makes 
the  entry  on  the  card  as  to  the  sale,  the  number  and  the 
prices? — A.  The  entry  is  made  by  one  of  the  clerks  over 
there. 

601  Q.  At  the  warehouse'? — A.  Yes,  He  is  in  charge  of 
that  particular  work. 

Q.  This  is  not  kept  by  the  sales  person? — A.  Xo;  the  entry 
is  made  by  a  clerk  from  a  copy  of  the  sales  check. 

Q.  Suppose  a  customer  returns  the  merchandise:  what  hap- 
])ens  to  this  guide  card? — A.  The  return  is  noted  in  here,  usually 
in  red  jiencil — in  red — with  the  customer’s  name  again  and  the 
amount  credited. 

Q.  And  how  does  she  determine  how  much  to  juit  as  the 
amount  of  the  credit?  She  does  not  have  a  sales  check  then, 
does  she?- — A.  She  gets  a  credit  slip. 

Q.  From  whom? — A.  From  the  store.  I  don’t  know  just 
who  it  comes  from  over  there,  but  from  the  store. 

'  Q.  And  she  puts  down  the  customer’s  name  again? — A.  Yes. 

Q.  And  the  amount  of  credit? — A.  Yes. 

Q.  Suppose  that  more  merchandise  is  received  of  this  same 
character.  Is  a  new  card  made  out  for  each  shipment’? — A. 
X”©.  If  it  is  merely  a  re-order  of  merchandise,  that  is  already 
on  this  guide  card;  then  the  date  of  the  confirmation  and  the 
number  of  the  confirmation  and  the  quantity  is  added  on  to  the 
guide  card  which  is  already  in  the  file. 

602  Q.  Well,  when  a  guide  card  is  filled  up,  what  hap¬ 
pens? — ^A.  They  follow  it  up  with  another  one.  I  mean, 


there  may  be  many,  many  guide  cards  for  one  item  if  it  runs 
on  and  on. 

Q.  Now,  let  us  get  back  to  the  question  I  asked  you  before, 
with  respect  to  these  mattresses  on  which  the  March  price  ^yas 
said  to  be  $19.99.  Will  you  explain  what  you  discovered  with 
respect  to  that  item? — A.  Yes.  My  investigation  of  this  item 
disclosed  that  the  mattress,  this  mattress  was  sold  at  $19.99 
in  March. 

Q.  And  that  was  the  highest  delivered  price? — A.  Yes.  I 
was  about  to  explain  that  it  was  also  sold  at  a  higher  price  of 
$22.50  or  $22.99 — I  cannot  recall  at  the  moment.  However, 
the  highest  delivered  price  in  March  was  $19.99 ;  the  others  were 
delivered  on  the  first  or  second  of  April. 

Q.  Is  this  mattress  a  standard  mattress? — A.  Yes,  sir. 

Q.  Are  the  sales  of  this  mattress  as  would  be  indicated,  to  the 
number,  subsequent  to  March,  on  this  exhibit? — A.  Yes,  sir. 

Q.  With  respect  to  the  mattresses,  I  notice  there  are  3-3  mat¬ 
tresses  and  4-6  mattresses.  Will  you  explain  that? — A.  Yes. 
It  is  the  size,  either  a  single  or  double  size,  and  that  merely 
indicates  the  size. 

Q.  Do  the  prices  of  mattresses  vary,  depending  on 

603  size? — A.  No.  The  price  of  the  same  mattress  is  the 
same  in  all  sizes.  The  size  does  not  have  anything  to 

do  with  the  i)rice.  and  you  pay  twice  as  ipuch  for  twin  mattresses 
as  you  do  for  a  single  double  mattress. 

Q.  You  pay  for  each  twin  mattress  the  same  as  you  would 
for  a  double  mattress?- — A.  Yes;  that  is  right. 

Q.  That  is  alwa^’S  true? — A.  Yes;  that  is  the  custom. 

Q.  So,  your  investigation  reveals  that  these  mattresses  listed 
on  this  exhibit,  above  $19.99,  were  actually  sold  at  more  than 
the  highest  delivered  March  price? — A.  That  is  right, 

Q.  Is  it — were  they  actually  more  than — or,  let  me  ask  you: 
How  did  the  $19.99  and  $22.99  and  $22.50  prices  happen  to  be 
different?  What  was  the  reason  it  v.-as  sold  in  March  at  $19.99? 
Was  it  a  sale? 

A.  Yes;  that  was  a  sale  period;  half-yearly  sale. 

Q.  Does  the  Hecht  Company  usually  have  a  sale  of  furniture 
and  home  wares? — A.  Yes;  we  usually  have  a  sale  twice  during 
the  year. 

Q.  Which  occurs  when? — A.  In  the  winter  and  fall  it  begins 
in  January  and  through  the  middle  of  March,  a  half-yearly 
sale  of  furniture  and  home  wares. 

604  Q.  That  same  exj)lanation.  Mr.  Etelson,  refers  to 
all  of  9169?  The  others  are  merely  cover  numbers. — 

A.  And  the  sales  at  that  price  were  above  ceiling  price,  above 
the  highest  price. 
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i\Ir.  Austin.  Again,  for  the  purposes  of  the  record,  we  wish 
to  object  to  all  questions  propounded  to  Mr.  Etelson,  and 
answers  by  him,  which  purport  to  explain  or  excuse  or  would 
identify  failures  on  the  part  of  the  Company,  to  establish 
either  the  correct  ceiling  price  or  the  reasons  for  sales  over  the 
ceiling,  for  the  reason  we  feel  they  are  immaterial,  on  the  same 
grounds  as  we  have  formerly  argued.  I  believe. 

The  Court.  It  will  be  received,  subject  to  that. 

Q.  Referring  to  that  Exhibit  number - A.  It  looks  like 

31-A. 

Q.  31.  What  is  the  next  item  which  you  investigated? — 
A.  Sale  to  W.  J.  Hammacher.  on  a  33,  at  S9.95. 

Q.  And  sales  listed  thereafter  at  $12.95? — A.  Yes.  This  is 
86630.  and  the  highest  price  at  which  this  particular  mattress 
was  delivered  in  March  was  $9.95. 

Q.  In  this  case,  again,  the  sales  listed  at  $12.95  were  above 
the  highest  delivered  March  price? — A.  Yes,  sir. 

Q.  Again,  was  this  a  mattress  which  was  on  sale  in 

605  March? — A.  I  am  not  sure  of  that. 

Q.  Excuse  me:  I  should  make  that  question  more 
clear.  Was  this  a  mattress  that  was  on  special  sale  in  March? — 
A.  Well,  the  answer  is  the  same;  I  am  not  sure. 

Q.  The  next  item.  Mr.  Etelson.  the  866  Sound  Sleep  mat¬ 
tress  listed  at  $17.77.  of  this  exhibit,  with  sales  at  $22.50.  Did 
you  make  an  investigation  of  that  one? — A.  Yes,  sir. 

Q.  What  did  that  reveal? — A.  That  reveals  that  this  mat¬ 
tress  was  never  sold  above  $17.77.  and  that  these  items,  or  these 
sales  above  ceiling  price  shown  here  in  the  exhibit,  are  sales  in 
1941  and  not  in  1942. 

Q.  What  was  the  basis  upon  which  you  reached  that  con¬ 
clusion? — A.  This  is  the  guide  card. 

Mr.  Horsky.  Show  it  to  the  Court,  please  [witness  does  so]. 

A.  This  is  the  guide  card  from  which  the  sales  alleged  above 
the  ceiling  price  were  taken.  The  number  of  that  guide  card 
showing  the  confirmation  3-025,  was  this  confirmation  here, 
and  this  confirmation  was  signed  by  Mr.  Milgrim  who  was  the 
buyer  last  year  and  left  the  store  this  year.  He  was  not  here 
after  March.  1942.  So  that  is  a  record  of  1941. 

Q.  Does  the  confirmation  have  a  date? — A.  No.  The 

606  confirmation  is  dated  October,  and  Mr.  Milgrim  was  not 
here  after  March  of  this  year. 

Q.  Do  those  names  on  the  guide  cards  which  you  handed 
to  the  Court  correspond  with  the  names  on  the  exhibit? — 
A.  Yes;  they  do. 

Q.  Would  you  read  them  to  the  Court,  so  he  can  see  the 
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similarity? — A.  The  names  are  Wiiigo,  Saisfield.  Flach.  and 
Murphy  twice. 

Q.  Will  you  point  out  to  the  Court  where  those  appear  on 
that  card  [witness  does  so]  ? 

The  Witness.  And  this  one  just  below  the  confirmation 
number,  that  is  the  first  name  Wingo,  just  below  that  con¬ 
firmation.  And  here  is  Saisfield.  right  here.  And  Flach,  is 
just  below  the  Saisfield  name.  And  these  two  Murphy  names 
just  below  that. 

Mr.  Horsky.  I  will  put  these  in  evidence,  Your  Honor,  as 
triple  L  (LLL)  and  triple  M  (MMM). 

A.  Now,  if  I  may - 

Q.  Wait  just  a  moment.  Mr.  Etelson.  Will  you  continue 
your  explanation? — A.  Yes.  This  is  the  card  for  1942  for  the 
same  item  and  it  shows  Townshender,  at  S17.77. 

Q.  Your  investigation,  then,  was  that  there  were  no  sales 
above  highest  delivered  March  price,  with  respect  to  this 
item? — A.  That  is  right. 

607  Mr.  Horsky.  I  think  I  better  introduce  this  card  too. 
Your  Honor,  as  Defendant’s  Exhibit  triple  N  (NNN). 

Q.  Will  you  take  the  next  item  on  the  exhibit  and  explain 
what  you  found  with  respect  to  the  mattress  at  $19.99  and  two 
sales  at  $22.50?  That  is  307  Sleej)  Way  mattress. — A.  This 
mattress  was  not  on  sale  in  March.  The  first  sale  was  made  in 
April,  because  it  did  not  come  in  until  March  30th  from  the 
vendor,  and  they  were  sold  at  $19.99  and  $17.99,  the  two  sales 
made  at  $22.50,  and  no  ceiling  price  had  been  established  on 
the  OPA  7. 

Q.  There  is  an  indication  on  this  exhibit  that  there  was  a 
delivery  of  this  mattress  on  March  21st.  Do  you  find  any  in¬ 
formation  with  respect  to  that? — A.  No;  we  could  not  find  the 
sales  tickets  on  this.  I  would  say  the  two  sales  at  $22.50  were 
above  the - 

Q.  Above  proper  March  prices. — A.  We  could  not  find  the 
tw’o  sales  checks  in  here  mentioned  at  $22.50. 

Q.  At  any  rate,  you  cannot  disprove  the  fact  that  these  were 
improper  sales? — A.  That  is  right. 

Q.  All  right.  The  next  item  is  a  studio.  307-25,  in  various 
colors,  with  the  statement  that  the  March  price.  March  deliv¬ 
ered  price  of  $25,  and  sales  at  prices  above  that  amount 

608  in  varing  figures.  Did  you  investigate  that  item? — A. 
Yes. 

Q.  What  did  you  discover  with  respect  to  that  one? — A. 
First  I  discovered  a  sales  check,  which  evidently  the  investi¬ 
gators  lost,  showed  a  sale  at  $32.50,  delivered  on  March  31st. 
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Q.  Will  you  show  it  to  the  Court.  Mr.  Etelson? — A.  Yes,  sir. 

(Witness  does  so.) 

Q.  That  is  the  delivery  of  307-25? — A.  Yes. 

Q.  And  that  was  at  832.50? — A.  Thirty-two-fifty. 

Mr.  Horsky.  I  offer  fliis  in  evidence.  Your  Honor,  as  Ex¬ 
hibit  triple  0  (000). 

Mr,  Austin.  Will  the  Court  pardon  us  just  a  moment? 

Tlie  Court.  We  will  take  a  hve-minute  recess. 

(Thereupon,  the  proceedings  were  recessed  for  five 
minutes.) 

COO  Mr.  Horsky.  Your  Honor,  for  the  purpose  of  this  ex¬ 
hibit  and  the  purposes  of  Mr.  Etelson’s  explanation  of 
the  other  exhibits  in  this  department,  so  far  as  price  violations, 
or  proper  prices,  are  concerned.  Mr.  Austin  has  agreed  that  he 
would  prefer  to  make  his  eross-ex.imination  as  we  go  along,  that 
he  prefers  to  elucidate  all  the  eviflence  from  ]Mr.  Etelson  jointly. 
I  hiive  given  him  complete  permission  to  ask  him  any  ques¬ 
tions  at  any  time  he  wishes. 

Q.  What  item  were  we  on  at  the  time  we  stopped? — A.  On 
307-25.  studio. 

Q.  You  had  introduced  or  had  shown  me  a  check,  which  I 
introduced,  showing  a  delivered  sale  in  March  for  .832.50? — A. 
That  is  correct. 

Q.  I  note  there  are  on  this  exliibit  sales  of  that  same  studio 
at  prices  higher  than  832.50.  What  did  you  discover  with  re¬ 
spect  to  tiiose? — A.  I  discovered  those  sales  were  made  and 
that  they  were  made  because  of  a  comparison  with  another 
item,  which  is  the  same  item,  only  the  number  is  different. 

Q.  Would  you  explain  tliat  in  a  little  more  detail,  the  basis 
on  the  propriety  of  the  price  can  be  judged? — A.  307-25 
(310  and  307-3  are  the  same  item,  from  the  same  resource, 
except  from  the  fact  that  they  have  different  numbers. 

Q.  You  mean  they  are  identical  exce))!  the  numbers? — A. 
Identical  and  same  item,  but  the  covers  may  be  a  little  different, 
because  307-25  was  a  “special  purchase”  made  iq)  by  the  re¬ 
source  for  tlie  store  specially. 

Q.  You  mean  the  cover  would  have  a  different  color? — A. 
Different  pattern. 

Q.  Quality? — A.  No;  the  quality  would  be  the  same. 

Q.  What  is  the  highest  delivered  March  price  for  307-3, 
which.  I  believe,  is  the  next  item  on  the  exhibit? — A.  The 
proper  price  for  that  is  $34.95. 

Q.  And  you  would  say.  then,  that  the  proi)er  price,  or  prob¬ 
ably.  for  307-25  is  also  $34.95.  because  they  are  identical 
items? — A.  Yes.  sir. 

Mr.  Austin.  I  object  to  that. 
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Mr.  Horsky.  I  will  withdraw  the  question  and  ask  it  in  dif¬ 
ferent  form. 

Mr.  Austix.  I  think  we  can  answer  it  with  one  question. 

Q.  There  isn't  any  question,  IMr.  Etelson,  but  that 

611  307-25  was  sold  in  March? — A.  No.  there  isn't. 

Q.  And  delivered  in  iMarclT'* — A.  There  isn't  any 

question. 

Q.  .A.nd  at  S32.50'? — A.  That  is  right. 

Q.  Now.  with  respect  to  the  i)rices  at  S39.95.  Mr.  Etelson. 
your  conclusion  that  those  are  above  any  delivered  IMarch 
price'? — A.  That  is  right. 

Q.  And  only  those  prices  which  are  S34.95.  or  below,  would 
be  proper'.^ — A.  That  is  right. 

Q.  That  would  rule  out  aT)proxiin.atoly  what  percentage  of 
these  alleged  sales  after  May  18'? — A.  Here  all  together  are  48, 
and  that  would  rule  out  about  19  of  them;  at  least  29  of  them 
at  839.95.  Because  this  item  appears  again  a  little  bit  further 
down. 

Q.  Let's  come  to  that. — A.  I  mean  I  have  included  that  in 
there. 

Q.  The  next  item,  which  you  have  already  referred,  the 
307-3  studio.  You  say  that  is  identical  with  307-25'? — A.  That 
is  right. 

612  Q.  The  prices  at  839.95,  you  would  conclude  that  is  too 
high'? — A.  No. 

Q.  You  are  talking  about  307-3‘? — A.  No. 

Q.  Would  you  give  the  Court  what  you  discovered  with  re¬ 
spect  to  tliat  item? — A.  The  ceiling  piice  on  307-3  is  834.95. 
The  investigator  has  listed  here  two  sales  at  839.99:  one  to  a 
party  which  is  on  here  as  Dickerson ;  and  another  one  is  King- 
man.  It  is  on  the  guide  card  at  839.99. 

Q.  Have  you  the  guide  card'.^ — A.  Yes.  sir. 

Q.  Will  you  indicate  to  the  Court  where  they  appear  on  the 
guide  card'? — A.  Yes.  There  are  two  sales  indicated  on  there: 
one  to  Dickerson  and  one  to  Kingman  at  839.99.  Now,  in 
checking  back  on  these  sales  we  found  the  Dickerson  sales 
check — it  isn't  “Dickerson,”  it  is  “Dixon” — the  sale  is  on  the 
sales  check  at  82t).99.  Evidently  a  mistake  by  the  clerk  in  trans¬ 
posing  the  information  from  the  sales  check  to  the  guide 

613  card.  This  is  the  sales  check  which  is  alleged  to  be  sold 
at  839.99.  The  date  on  this  guide  card  is  July  21.  and 

that  is  July  20.  So  the  check  probably  came  over  there  the 
next  day.  And  this  salesman  06.  and  that  is  salesman  06. 
Evidently  the  clerk  transferred  this  incorrectly.  Now,  we 
haven't  been  able  to  find  the  sales  check  for  Kingman,  but  that 
sale,  according  to  the  information  on  the  exhibit,  was  made  on 
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the  same  day.  Now,  whether  or  not  we  can  assume  the  same 
error  happened  there  is  question,  I  don  t  know. 

Q.  In  your  own  mind  you  are  doubtful  what  the  sales  price 
was  to  Kingman? — A.  Yes.  because  of  this  other  check. 

Q.  But  you  are  sure  that  the  sales  to  Dickerson  was  §29.99?— 
A.  Yes.  sir. 

Q.  And  that  would  not  be  above  the  ceiling  price?— A.  That 
is  ri^’^ht. 

Q.  One,  in  other  words,  is  all  right,  and  the  other  one  is  a 
question  because  you  can't  check  it'? — A.  That  is  right. 

Q.  I  offer  in  evidence  the  guide  card  and  the  sales  check  as 
Defendant's  Exhibits  PPP  and  QQQ. 

614  (The  documents  were  marked  '‘Defendant's  Exhibits 
PPP  and  QQQ”  and  received  in  evidence.) 

By  Mr.  Austin: 

Q.  There  is  no  question  about  the  fact  that  a  sale  to  King- 
man  is  entered  on  the  guide  card  at  $39.99'.^ — A.  No  question 
about  that,  just  as  Dickerson  is  on  the  guide  card  at  S39.99. 

By  Mr.  Horsky: 

Q.  The  next  item  is  a  sofa  bed  at  March  price,  alleged  here 
at  $44.99.  and  sales  at  $49.95.  What  did  you  discover  with 
respect  to  that  item'? — A.  The  investigation;  that  is.  the  inves¬ 
tigator  evidently  missed  a  sale  on  this  guide  card  at  $54.95  in 
^larch. 

Q.  Delivery  in  March'? — A.  And  there  are  two  checks  show¬ 
ing  delivery  in  ]\Iarch  at  $54.95? 

Q.  Of  this  item'.’- — A.  Yes.  sir;  of  this  item. 

Q.  Will  you  show  them  to  the  Court?— A.  The  item  is  837 
over  21412,  and  both  of  these  checks  are  for  that  item.  This  is 
the  guide  card  for  the  item  and  here  is  one  of  the  sales  on  here 
in  March  at  854.95, 

61o  Q.  I  offer  these  in  evidence  as  Exhibits  RRR  and  SSS. 

(The  documents  were  marked  “Defendant's  Exhibits 
RRR  and  8SS”  and  received  in  evidence.) 

The  next  item.  Mr.  Etelson.  I  notice  is  studio  couch,  is 
that  the  same? — A.  Yes.  sir. 

Q.  The  next  item  is  a  utility  cot.  Let  me  ask  you.  do  cots 
vary  in  price  depending  on  their  size'? — A.  Cots  vary  in  price 
according  to  size,  whereas  mattresses  do  not. 

Q.  What  did  you  discover  with  respect  to  this  particular  cot 
in  which  the  highest  delivered  price  is  alleged  to  be  $39.95, 
and  the  sale  at  a  higher  price  than  that'? — My  investigation 
didn’t  disclose  anything  different  than  the  information  on  here. 
I  couldn’t  make  a  complete  investigation  because  our  informa- 
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tion  wasn't  complete.  Therefore,  I  think  these  sales  were  above 
the  ceiling  price. 

Q.  The  next  item  is  a  cot  at  S26.50,  and  sale  at  $27.50.  Did 
you  discover  anything  with  respect  to  that? — A.  Yes;  the 
highest  price  on  that  delivery  in  March  was  $26.50.  and  the 
sales  above  that  price  are  evidently  above  the  highest  delivered 
price  in  March. 

616  Q.  The  next  one  is  a  cot,  or  two  cots,  2-6  and  4-0, 
streamline  cots  at  $24.95,  at  sales  of  $34.95.  What  did 

you  discover  with  respect  to  that? — A.  Well.  2-6  and  4-0  are 
two  different  size  cots,  and  first  of  all  we  had  no  90  streamline 
in  1942.  This  streamline  was  sold  out  in  October  1941.  Now, 
the  sales  check  for  Estell  Reif,  which  is  listed  in  the  exhibit 
here  at  $24.95,  calls  for  a  2-6  streamline  cot.  and  this  was 
posted  to  the  guide  card  for  a  2-6  Silver  King  cot,  and  there 
have  been  no  sales  above  $24.95  on  the  2-6  size. 

Q.  On  what  basis  do  you  come  to  that  conclusion,  !Mr. 
Etelson? — A.  From  the  guide  card. 

Q.  Do  you  have  the  guide  card  here? — A.  Yes. 

Q.  Will  you  take  these  cards,  which  you  show  me,  and  explain 
to  the  Court  the  basis  upon  which  you  conclude  there  were  no 
sales  of  the  2-6  cot  above  $24,95? — A.  Well,  there  are  none 
indicated  on  here  on  these  guide  cards.  They  don't  show  any 
sales  above  $24.95.  The  sale  to  Estell  Reif,  the  sales 

617  check  for  that  shows  $24.95.  And  tlien  we  found  as 
many  of  these  sales  checks  as  we  possibly  could,  which 

the  investigator  listed  at  $34.95,  and  all  of  those  that  we  found 
are  all  for  the  4-foot  size. 

Q.  Do  you  have  those  sales  checks? — A,  Yes,  sir;  I  have  as 
many  of  them  as  we  could  find. 

Q.  Let’s  see  if  we  can  tie  these  up  here.  The  first  one  on 
the  list  is  VanHorn.  and  this  is  the  sales  check  for  VanHorn 
which  shows  that  it  was  a  4-foot  size.  The  next  one  on  the 
list  is  Leonard,  and  that  is  also  designated  as  4-foot  size.  The 
next  one  on  the  list  is  Betts.  I  don’t  think  we  could  locate 
that  sales  check  at  the  moment.  The  next  one  is  Mills,  and 
that  is  for  the  4-foot  size.  The  next  one  is  Haney,  and  that 
is  for  the  4-foot  size.  The  next  one  is  Clefwin.  I  don’t  see 
that  one  here.  That  is  probably  one  we  couldn’t  find.  The 
next  one  is  Joseph,  and  that  is  for  the  4-foot  size.  The  next 
one  is  Abraham,  and  this  doesn’t  show  the  size  on  it.  It  is  a 
credit  and  isn’t  complete.  The  next  one  is  Lenonardi,  and 
that  is  4-foot.  The  next  one  is  Altein,  and  that  is  4-foot.  The 
next  one  is  Dawson,  and  that  is  4-foot.  The  next  one  is  Fiddler, 
and  that  is  4-foot.  I  don’t  find  Palmer,  Scott,  and  Peters; 
at  least,  we  haven't  been  able  to  find  the  sales  check  uj)  to  this 
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point.  The  last  one  on  here  is  Clealand.  and  that  is  a  4-foot 
cot. 

61S  The  Court.  Some  of  them  say  “cot  and  mattresses” 
and  some  “cot  and  pad.” 

A.  They  are  the  same. 

By  Mr.  Austin: 

Q.  Do  you  lun’e  a  sales  check  for  a  4-foot  in  March  showing 
the  $34.05  price.  Mr.  Etelson? — A.  No.  we  didn't  have  the 
4-foot  size  in  March.  The  first  shipment  came  in  May.  If  you 
will  notice,  if  you  have  the  4-foot  guide  card,  that  indicates 
20  pieces  received.  14  of  the  2-6  size  and  15  of  the  4-foot  size. 

Q.  Mr.  Etelson.  it  is  a  fact,  is  it  not.  that  the  size  in  beds  does 
not  make  any  difference  so  far  as  the  ])rice  is  concerned? — 
A.  In  beds:  that  is  right. 

Q.  And  that  is  true  with  respect  to  mattresses,  is  it  not? — 
A.  Bed-size  mattresses:  that  is  right. 

Q.  But  you  say.  so  far  as  cots  are  concerned,  the  price  de¬ 
pends  upon  the  size? — A.  Varies  according  to  the  size;  that  is 
right. 

Q.  Have  you  checked  to  see  whether  or  not  these  items  are 
on  the  ceiling  price  list? — A.  Yes.  The  2-6  size  is  not  on  the 
ceiling  jirice  list.  No:  neither  one  of  them  are  on  the  ceiling 
price  list. 

619  Q.  Well,  this  guide  for  40  does  show  when  that  was 
first  brought  in.  sold  through  the  month  of  May  and 

until  the  first  day  of  June  at  $24.95.  does  it  not? — A.  Yes:  it 
shows  that.  but.  as  you  will  notice  here,  this  is  the  confirma¬ 
tion  which  ties  up  with  this  guide  card.  12914.  right  here,  and 
12914  right  here.  You  will  notice  on  this  confirmation  it  calls 
for  15  in  the  2-6  size  with  a  retail  of  $24.95.  You  will  notice 
for  15  of  the  4-foot  size,  with  the  retail  of  834.95 — you  will 
notice  that  both  of  those,  both  of  those  15  and  14.  have  been 
placed  on  the  same  guide  card,  although  they  are  two  different 
sizes.  They  have  both  been  placed  on  the  4-foot  guide  card, 
and  though  the  retails  are  different  on  the  confirmations,  they 
will  be  placed  with  the  same  retails  on  the  guide  card.  Evi¬ 
dently  a  clerical  error. 

IQ.  You  can’t  tell  from  the  guide  card  which  one  of  these 
were  sold? — A.  Let  me  give  a  different  example.  Here  is  a 
case  of  Seals  which  is  on  this  guide  card  for  $24.95.  Here  is  a 
sales  check  for  Seals  which  shows  that  it  is  a  4-foot  size,  and 
was  sold  at  $34.95. 

Q.  That  was  not  an  error? — A.  No;  this  is  the  right 

620  card ;  this  is  4-foot  size  on  the  4-foot  guide  card.  It  was 
entered  on  the  wrong  retail. 
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Q.  Is  that  the  same  with  these  others? — A.  Have  you  got 
one  there  for  Charles?  You  have  got  it  S24.95  and  here  it  is 
$34.95. 

Q.  What  about  these  that  are  marked  “at  store”  and  “to 
store”? — A.  That  means  a  sample  was  sent  over  to  the  store. 
The  whole  thing  is  very  confused,  evidently  by  the  clerk.  But 
those  people  who  paid  $24.95  got  a  2-6  cot  and  those,  from  the 
information  here,  who  j)aid  $34.95  got  a  4-foot  cot. 

Q.  There  would  be  no  way  for  the  investigators,  from  the 
guide  cards,  to  be  able  to  determine  that,  or  would  they? — 
A.  No  not  by  just  looking  at  the  guide  card;  evidently  not. 
We  had  to  search  out  what  the  actual  facts  are. 

Q,  In  other  words  it  was  an  error  on  somebody’s  part  in 
your  store  in  making  this  wrong  entry  on  the  guide  card? — A. 
Evidently. 

By  Mr.  Horsky: 

Q.  How  long  did  it  take  you,  if  you  remember,  to  find 

621  the  correct  fact  with  respect  to  this  particular  item? — A. 
We  worked  several  evenings  and  part  of  an  afternoon 

and  had  to  come  back  to  it  and  had  to  put  somebody  searching 
in  the  various  files.  Off  and  on,  I  have  been  on  this  a  long 
while  in  order  to  dig  out  this  information. 

Q.  To  get  the  true  facts  as  to  this  one  item? — A.  Yes.  sir. 

By  Mr.  Austin  : 

Q.  I  asked  Mr.  Levinson  this,  but  I  don’t  think  he  was  able 
to  Siiy.  How  are  the  sales  checks  kept  in  the  service  bureau? — 
A.  They  are  not  kept  strictly  alphabetically,  all  the  a’s,  b’s.  c’s, 
etc. 

Q.  They  are  kept  partially  alphabetically? — A.  That  is 
right. 

Q.  Now.  over  what  period  of  time  are  they  kept  there? — 
A.  I  couldn't  answer  that  cither.  I  could  tell  you  what  I 
understand. 

Q.  Does  anybody  know? — A.  I  imagine  the  head  of  the 
service  bureau  knows.  Mr.  Weitzberg  probably  knows. 

Q.  Am  I  wrong  on  this?  Did  you  not  tell  me.  or  Mr.  Weitz- 
berg  tell  me,  they  were  kept  from  January  1  to  January 
T? — A.  I  believe — I  am  not  sure;  I  am  not  positive;  I 

622  would  rather  not  say. 

Mr.  Horsky.  Mr.  Weitzberg  says  he  knows  and  will 
be  a  witness,  if  you  want  to  postpone  that  question. 

Mr.  Austin.  All  right. 

Mr.  Horsky.  I  offer  these  in  evidence.  Your  Honor,  I  think 
we  can  put  these  in  one  bunch,  and  call  them  Defendant’s 
Exhibit  Triple  T. 
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(The  document  was  marked  “Defendant’s  Exhibit  “TXT” 
and  received  in  evidence.) 

The  next  item  on  this  exliibit,  Mr.  Etelson.  is  a  box  spring  at 
S19.99.  with  about  nine  pages  of  sales  at  prices  higher  than 
that.  Did  you  investigate  that  item? — A.  Yes.  sir. 

Q.  What  did  you  discover  with  respect  to  that?  Would  you 
explain  to  the  Court  what  your  investigation  would  be  in 
respect  to  all  of  these  differently  listed  items? — A.  159  desig¬ 
nates  the  factory.  978  designates  it  as  a  boxspring  from  that 
factory.  3/T  or  4/6  is  the  size,  as  in  the  case  of  mattresses; 
and  1020  is  merely  the  cover  pattern  or  co\’er  style. 

Q.  What  did  you  discover  with  respect  to  the  delivered  price 
ill  March  on  this  item? — A.  This  delivered  price  on 

623  197-150 — Here  is  a  sales  check,  delivered  March  20  for 
S29.95.  The  only  thing  that  is  different  is  the  cover 

number. 

Q.  What  cover  number  is  this  one? — A.  986. 

Q.  It  is  described  how  on  this  check? — A.  159.  978.  31.  box¬ 
spring.  986.  ticking.  Ticking  is  the  cover.  829.95. 

Q.  How  did  that  differ  from  the  1020.  did  you  say  “tick¬ 
ing”? — A.  Just  the  pattern  or  color  of  the  ticking. 

Q.  Do  you  happen  to  know  the  various  descriptions  of  these 
tickings ?-:-A.  No:  I  do  not. 

Q.  I  offer  this  slip  in  evidence  as  Defendant  s  Exhibit  UUU. 

(The  document  was  marked  “Defendant's  Exhibit  UUU,” 
and  received  in  evidence.) 

Your  conclusion.  Mr.  Etelson - 

]\Ir.  Austix.  I  object  to  his  conclusion. 

By  Mr.  Horsky  : 

Q.  What  was  the  result  of  your  investigation  with  respect 
to  the  proper  ceiling  price  of  this  item  for  March? — 

624  A.  829.95. 

Q.  Does  that  take  in  the  bedspring  and  the  boxspring 
as  var^dngly  described  on  this  exhibit? — A.  Yes.  sir. ' 

Q.  Those  are  not.  apparently,  intended  to  be  different? — 
A.  No;  only  the  size  and  ticking  number. 

Q.  And  you  say  bedsprings  sell  at  the  same  price  regardless 
of  the  size? — A.  That  is  the  custom. 

Q.  Likewise.  Mattresses? — A.  Yes,  sir. 

Q.  And  unlike  cots? — A.  That  is  right. 

By  Mr.  Austix: 

Q.  Mr.  Etelson,  do  you  have  with  you  the  sales  check  for 
the  sale  and  delivery  on  March  2  to  (Tarlos  Campbell?  That 
is  the  one  on  the  left-hand  side  of  the  page,  which  shows  819.99 
price? — A.  No,  I  haven’t.  I  could  probably  get  it. 
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Q,  Did  you  check,  in  your  investigation,  to  find  out  whether 
or  not  a  box  spring.  159,  978,  1020,  had  been  sold  during 

625  March  at  a  higher  price  than  S19.99? — A.  No:  offhand, 
I  can’t  say  that  I  know  of  any,  I  didn’t  liarticular  check 

for  1020. 

Q.  Mr.  Etelson.  as  far  as  you  know,  there  weren’t  any  box 
springs  sold,  with  1020  springs,  at  higher  price? — A.  So  far  as 
I  know ;  no. 

626  By  Mr.  Austin  : 

Q.  This  item  is  listed  on  the  ceiling  price  at  S29.95,  is 
it  not?  It  so  states  on  the  exhibit, — A.  Yes. 

Q.  Will  you  look  on  Page  5  of  the  Exhibit,  31-i.  There 
appear  on  that  page  four  entries  showing  sales  at  $29.95,  is 
that  not  correct? — A.  That  is  right. 

Q.  Which  would  be  above  your  own  admitted  ceiling  price, 
would  they  not? — A.  Yes,  sir. 

Q.  That  is  all. 

By  Mr.  Horsky  : 

Q.  Will  you  explain.  IVIr.  Etelson.  the  custom  in  the  retail 
trade  with  respect  to  this  matter  of  pricing  things  at  $29.95  and 
$29.99?  How  do  you  determine  when  it  is  to  be  99  and  when 
it  is  to  be  95? — A.  Very  often  it  is  known  a  department  will 
establish  its  so-called  price  lines  cither  ending  in  9  or  ending 
in  5.  Sometimes  the  99  may  be  used  against  95  in  order  to 
differentiate  between  items  for  purpose  of  customer  response. 
There  is  no  real  reason  for  it.  It  is  a  matter  of  pricing  within 
the  department.  Sometimes,  it  could  be  just  an  oversight  by 
a  sales  person  to  charge  $14.99,  thinking  it  was  some- 

627  thing  else,  which  was  priced  $29.99  against  $29.95. 

Q.  It  is  a  matter  in  which  there  could  be  an  error? — 
A.  Yes.  There  is  no  real  reason. 

Q.  As  a  matter  of  fact,  this  item  would  only  be  four  cents 
too  high. — A.  That’s  right. 

Q.  Does  that  carry  us  down  to  the  last  page  of  this  Ex¬ 
hibit? — A.  Yes;  it  does. 

Q.  I  see  there  on  the  top  of  that  last  page,  items  marked, 
“Continued  from  the  previous  page,”  with  respect  to  this  box 
spring. — A.  That  is  the  same. 

Q.  On  legs  same  as  without  legs? — A.  No;  ordinarily,  on 
legs  is  a  little  bit  more. 

Q.  But  it  is  still  the  same  spring.  These  items  referred  to 
are  the  same  springs? — A.  Yes,  sir. 

Q.  The  next  item,  the  bed. — A.  4-6  bed. 

Q.  At  $79,95;  sold  at  $89.95. — That’s  right. 
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Q.  What  did  your  investigation  reveal  in  respect  to 
62S  that? — A.  My  investigation  revealed  t^hat  the  sale  to 

Wiley  was  an  outfit,  headboard,  box  spring,  on  legs,  and 
an  inner-spring  mattress  in  the  4—6  size,  at  b/9.95.  This  was 
the  last  piece  of  a  shipment  of  that  particular  outfit ;  and  on 
March  24  we  repurchased,  and  received  in  April,  an  outfit  con¬ 
sisting  of  a  headboard,  a  box  spring  on  legs,  inner-spring  mat- 
tre^is,  and  bedspread  to  match.  These  were  priced  at  S79.95, 
without  the  spread,  and  SS9.95  with  the  spread;  and  this  sale 
to  Tadlock  was  after  the  complete  outfit  came  in  and  was  evi- 
deiitlv  a  sale  of  a  complete  outfit,  including  the  spread,  for 
SS9.95. 

By  Mr.  Austin  : 

Q.  Do  you  have  your  sales  check  for  that? — A.  For 
Tadlock? 

Q.  Yes. — A.  I  think  so. 

By  Air.  Horsky  : 

Q.  Was  the  new  shipment  that  you  referred  to  with  the 
spread  given  the  same  style  number? — A.  Yes.  No;  I  haven't 
the  Tadlock.  I  think  we  tried  to  find  it  and  couldn’t. 

Q.  Do  you  have  any  document.  Air.  Etelson.  to  demonstrate 
the  conclusions  you  have  reached  with  respect  to  these  items, 
as  to  the  difference  of  material  sold  and  delivered  in 
629  Alarch.  and  the  item  sold  to  Air.  Tadlock  in  July? — A. 
Yes. 

Q.  Will  3'ou  show  them  to  the  Court  and  explain. — A.  This 
is  confirmation  No.  11566.  on  which  there  is  listed  the  6-16  deep- 
tufted  headboard  outfit  at  S79.95.  That  is  the  second  item  on 
the  confirmation. 

Q.  Is  that  the  first  or  second  jnirchase? — A.  No;  that  is  the 
first  one.  And  this  is  the  guide  card  on  which  that  was  entered ; 
and  here  is  on  the  guide  card  [indicating  to  Judge]  showing 
that  Wile\’  got  the  floor  sample  that  cleared  out  that  particular 
group  of  merchandise. 

Now.  this  is  the  next  confirmation.  12833,  which  shows  the 
headboard  outfit  at  879,95.  and  then  the  spreads  that  go  with 
them,  the  4-6  spread,  which  retailed  at  811.95.  making  the  price 
a  little  bit  higher ;  but  together  they  sold  them  at  889.95.  That 
is  the  confirmation  entered  on  this  card  for  the  following  sales. 

The  Court.  Well.  I  assume  this  is  a  good  place  to  stop. 

Air  Horsky.  I  offer  these  in  evidence  as  Defendant’s  Ex¬ 
hibit  \TV. 

(The  document  was  marked  “Defendant’s  Exhibit  \WV,” 
and  received  in  evidence.) 


(Whereupon  the  Court  recessed  until  Monday,  January  25, 
1943.) 

***** 

633  PROCEEDINGS 

The  Court.  Very  well.  Does  anybody  know  just  where  we 
quit  the  other  day? 

Mr.  Gordon.  I  think  Mr.  Horsky  does.  He  is  the  score- 
keeper  for  our  side. 

Mr.  Horsky.  Your  Honor  will  lecall  we  were  going  over 
Plaintiff’s  Exhibit,  the  large  exhibit  in  Department  6.  I  don’t 
recall  the  number.  It  was  Plaintiff’s  Exhibit  31. 

Louis  Etelson,  having  been  previously  sworn,  resumed  the 
stand,  was  examined,  and  testified  as  follows: 

Direct  examination  by  Mr.  Horsky: 

Q.  Mr.  Etelson,  when  we  closed  on  Wednesday  I  believe  you 
had  finished  your  explanation  of  the  next  to  the  last  item  on 
Plaintiff’s  Exhibit  35,  the  bed,  S79.95. — A.  Yes,  sir. 

Q.  Have  you  made  an  examination  of  the  next  item,  the  last 
one  on  that  exhibit,  the  dual  maple  bed  at  359.55? — A.  Yes.  sir. 

Q.  And  what  was  the  result  of  your  investigation? — A.  The 
result  of  my  investigation  was,  first,  that  the  price  which  the 
investigator  put  down  here  as  $59.55.  the  price  in  March,  is 
incorrect.  That  should  be  $52.50. 

634  Q.  Do  you  have  the  sales  check? — A.  Yes;  I  do. 

Q.  And  that  indicates  the  sale  at  $52.50? — Yes.  sir. 

Mr.  Horsky.  I  offer  this  in  evidence.  Your  Honor,  as  De¬ 
fendant’s  Exhibit  WWW. 

The  Court.  What  is  that? 

Mr.  Horsky.  That  is  the  ticket. 

The  Court.  What  date? 

Mr.  Horsky.  March  14. 

(The  document  was  marked  “Defendant's  Exhibit  WWW” 
and  received  in  evidence.) 

By  Mr.  Horsky  : 

Q.  What  did  you  discover.  Mr.  Etelson,  with  respect  to  the 
sales  at  $59.55? — A.  This  sale  to  Wall  was  made  in  February 
but  delivered  in  March.  There  were  no  sales  made  in  March, 
and  the  sales  after  that  were  at  $59.55. 

Q.  Your  conclusion  is  those  arc  incorrect? — .\.  Yes.  sir. 

Q.  Mr.  Etelson.  did  you  make  a  further  examination  of  these 
three  items  to  which  Mr.  Austin  called  your  attention  yester¬ 
day,  $10,20  bed  spring  at  which  the  ceiling  price  is  listed  here  at 
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$19.99,  and  the  sale  was  $22.99?  Just  so  the  Court  will  under¬ 
stand  the  purport  of  my  question,  may  I  ask  you  what  was 
the  hijrhest  i)rice  in  March  for  that  item  that  you  testified 

635  to  yesterday? — A.  $29.95. 

r^Ir.  Austin.  I  object  to  that.  Your  Honor.  I  don’t 
think  he  testified  to  that.  Is  that  1020? 

Mr.  I  loRSKY.  1020. 

Mr.  Austin.  That  isn't  what  he  testified  to. 

Mr.  Horsky.  I  will  withdraw  that  question.  Your  Honor, 
and  try  and  state  it  in  a  manner  which  will  not  be  objection¬ 
able  to  Mr.  Austin. 

By  Mr.  Horsky: 

Q.  Will  you  state.  Mr.  Etelson.  what  you  discovered  with 
respect  to  these  sales  of  $29.95  on  Pa<;e  9  of  Plaintiff’s  Exhibit 
31? — A.  Yes.  I  checked  further  on  those,  and  I  haven’t  been 
able  to  find — there  are  four  of  them  here.  I  haven’t  been  able 
to  find  all  four  sales  checks,  but  I  have  found  the  one  here  for 
Thomas  and  Reid,  and  I  have  a  sales  tissue  there  for  another 
one.  I  haven't  been  able  to  find  the  fourth  one.  These  sales 
checks  on  Thomas  and  Reid  show  that  the  sales  were  at  $22.95. 

Q.  Although  they  are  listed  at  $29.99? — A.  They  are  listed 
at  $29.99  on  tiie  guide  card  here. 

Q.  But  the  tissues,  the  sales  checks,  are  at  a  different  price 
than  those  noted  on  the  guide  card? — A.  That  is  right, 
sir. 

Mr.  Horsky.  I  offer  these  in  evidence.  Your  Honor,  as 

636  Defendant's  Exhibits  XXX  and  YYY. 

(The  documents  were  marked  “Defendant's  Exhibits 
XXX  and  YYY”  and  received  in  evidence.) 

There  is  a  third  one  there  for  which  we  have  the  sales 
tissue. 

By  Mr.  Horsky: 

Q.  Is  it  this.  Mr.  Etelson? — A.  Xo:  this  isn't  the  one.  We 
have  only  been  able  to  find  two  of  the  four. 

Q.  So  with  respect  to  two.  the  price  at  which  it  was  actually 
sold  is  $22.95  rather  than  $29.99? — A.  That  is  right. 

Q.  And  you  have  been  unable  to  discover  what  the  other 
two  were'? — A.  I  haven't  been  able  to  find  the  sales  check  on 
the  other  two. 

Q.  I  notice  they  were  all  sold  on  the  same  day;  is  that  cor¬ 
rect? — A.  Yes.  sir:  that  is  correct. 

Q.  Mr.  Etelson.  have  you  made  an  investigation  of  Plain¬ 
tiff’s  Exhibit  32?  I  hand  you  Plaintiff's  Exhibit  32  and  ask 
you  if  you  investigated  the  first  item  on  that  exhibit,  which 
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indicates  a  utility  cot  sold  in  ?vlarch.  delivered  in  March,  at 

S39.95,  listed  on  the  ceiling  at  $39.99.  and  sold  in  Septein- 

637  her  at  $44.95  and  $49.95? — A.  Well,  this  item.  Mr. 

Horsky.  is  a  complete  duplicate  of  Item  12  in  Exhibit  21. 

Mr.  Austin.  You  mean  31. 

The  "Witness.  Sir? 

Mr.  Austin.  You  mean  a  duplicate  of  31? 

The  Witness.  It  is  either  31  or  21. 

By  i\Ir.  Horsky  : 

Q.  31.  For  the  purpose  of  refreshing  the  Court's  recollec¬ 
tion,  could  you  indicate  briefly  what  you  stated  with  respect 
to  that  item? — A.  I  stated  that  the  sales  above  the  March 
price  were  above  ceiling  price. 

Q.  All  right.  What  did  you  discover  with  respect  to  the 
second  item? — A.  These  are  all  duplicates  of  Exhibit  31  also. 

Q.  And  that  is  the  box  spring  about  which  you  have  just 
testified? — A.  That  is  right.  As  a  matter  of  fact,  some  of  these 
names  are  the  ones  I  have  brought  out.  the  two  sales  checks 
for  Reid  and  Thomas. 

Q.  Those  sales  are  actually  at  $22.99? — A.  That  is  right. 

Q.  Mr.  Etelson.  will  you  go  back  to  Plaintiffs  Exhibit  31 
for  a  moment? 

Mr.  Austin.  May  1  interrogate  him  now  as  we  did 

638  on  this  other? 

Mr.  Horsky.  Sure. 

Mr.  Austin.  Go  ahead  if  you  want  to. 

By  Mr.  Horsky: 

Q.  Have  you  made  an  examination.  Mr.  Etelson.  to  de¬ 
termine  whether  the  items  on  Plaintiff's  Exhibit  31  were 
actually  listed  or  not  in  accordance  with  the  statements  made 
on  this  exhibit?  That  is  the  large  exhibit. — A.  If  you  will  let 
me  have  the  copy,  you - 

Q.  Will  you  take  them  item  by  item.  Mr.  Etelson.  and  state 

whether  the  exhibit  is  correct  and  if  not.  where - .\.  The 

first  one  is  mattresses  9169.  this  lot  here,  and  those  listed— 
those  are  listed  on  Page  2,  Line  10,  at  $29.50. 

Q.  Would  you  indicate  to  the  Court  where  you  find  them 
on  that  ? — A.  Yes.  sir.  It  is  this  item  right  here,  $29.50.  Now, 
I  want  to  carry  that  just  a  bit  further  if  I  may.  The  OPA  4, 
which  was  originally  turned  in  by  the  buyer,  carries  a  descrip¬ 
tion.  However,  evidently  the  description  was  omitted  by  the 
typist. 

Q.  Would  you  indicate  to  the  Court  what  you  are  referring 
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to? — A.  Yes.  This  is  the  OPA  4.  which  was  the  listing  used, 
and  this  indicates  Dream  Sleep  in  innerspring  mattress  at 
S29.50.  and  evidently  all  the  typist  put  on  was  innerspring 
mattress.  $29.50.  You  see,  the  item  just  ahead  of  that 

639  is  this  one  here,  and  the  item  after  that  is  this  one  here. 

Mr.  Horsky.  I  offer  this  in  evidence,  your  Honor,  as 
Defendant’s  Exhibit  ZZZ. 

(The  document  was  marked  “Defendant’s  Exhibit  ZZZ’’  and 
received  in  evidence.) 

(Off  the  Record.) 

The  Court.  I  see  no  objection  to  using  numerals,  if  you 
I)refer. 

Mr.  Horsky.  The  plaintiff  has  used  numerals. 

The  Court.  The  defendant’s  numerals. 

Mr.  Horsky.  All  right.  If  that  is  satisfactory.  I  will  change 
to  1  from  here  on  out. 

The  Court.  Defendant’s  1. 

By  Mr.  Horsky: 

Q.  What  was  the  conclusion  with  respect  to  the  next  item. 
Mr.  Etelson? — A.  It  applies  to  all  of  those  9169  mattresses 
which  go  down  to — I  have  here  Page  4. 

Q.  The  next  item  is  what? — A.  The  next  item  is  a  mattress. 
86630. 

Q.  That  is  listed — indicated  as  listed  at  $13.95.  is  that  cor¬ 
rect? — A.  That  is  right. 

Q.  The  next  item  is  a  Sound  Sleep  mattress  indicated 

640  as  not  listed.  Is  that  correct? — A.  That  is  correct. 

Q.  The  next  item  is  listed  Sleep  Way.  indicated  as  not 
not  listed. — A.  No;  that  is  not  correct.  That  is  listed  on  Page 
2.  Line  14.  which  lists  innerspring  mattress  at  $19.99.  and 
again  my  notation  is  that  the  description  Sleep  Way  was  left 
off  by  the  typist. 

Q.  Have  you  the  OPA  4  sheet  which  was  prepared  by  the 
buyer? — A.  Yes.  sir;  I  will  try  to  find  it  right  here.  Yes; 
here  it  is. 

iQ.  Will  you  indicate  to  the  Court  the  items  you  refer  to? — 
Ai  Yes.  sir.  It  is  listed  here  on  Page  2.  Line  14.  It  says.  “De¬ 
scription.  innerspring.”  and  the  description  “Sleep  Way”  ap¬ 
pears  there  but  was  evidently  not  transposed  bv  the  tvpist. 
This  is  $19.99. 

Q.  This  is  on  Exhibit  ZZZ.  which  has  been  previously  in¬ 
troduced  in  evidence.  The  next  item  is  a  studio,  indicated  as 
not  listed.  Is  that  correct? — A.  This  is  listed  on  Page  4.  Line 
9.  as  Style  307.  description,  various  covers,  at  $34.95. 

Q.  Does  this  apply.  Mr.  Etelson.  to  the'=e  various  307’s  whiHi 
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are  indicated  in  various  covers  on  this  exhibit? — A.  Yes.  sir;- 
that  is  right.  It  goes  over  to  the  next  page. 

641  Q.  The  next  item  is  a  studio  at  S34.95,  307-3.  Is 
that  listed? — A.  The  same  item  applies  there.  In  other 

words,  it  was  listed  as  307,  various  covers,  at  S34.95. 

Q.  The  next  item  is  a  sofa  bed.  also  indicated  as  not  listed. 
Is  that  correct? — A.  This  is  listed  on  Page  4.  Line  14.  at 
$47.50. 

Q.  Will  you  indicate  to  the  Court  where  you  find  that? — A. 
Yes.  sir;  this  one  here. 

Q.  It  is  described  by  style  number? — A.  Yes.  sir. 

Q.  The  next  item  is  a - A.  That  is  that  307-2  again  to- 

which  we  just  referred  a  few  minutes  ago. 

Q.  And  which  you  said  was  listed? — A.  Sir?  307.  various 
covers;  that  is  right. 

Q.  The  next  item  is  a  utility  cot  which  is  indicated  as  listed ; 
is  that  right?  The  next  item  is  also  indicated  as  listed? — 
A.  That  is  right. 

Q.  The  next  item  is  a  cot  indicated  as  not  listed;  is  that 
correct? — A.  That  is  correct.  No;  it  is  listed  on  Page  1.  Line 
48.  at  $34.95.  but  the  size  is  not  given  in  here. 

Q.  Would  you  indicate  to  the  Court  the  listing  to- 

642  which  you  are  referring? — A.  Yes;  this  one  right  here. 

Q.  I'he  next  item  is  the  box  spring  159978.  which  is  in¬ 
dicated  as  listed. — A.  That  is  right. 

Q.  And  covers  several  pages.  On  the  last  page  of  this  exhibit.. 
Mr.  Etelson.  are  two  beds  indicated  as  not  listed.  The  first  one 
is  649616. — A.  That  is'right. 

Q.  Is  that  listed? — A.  Yes.  sir;  that  is  listed  here  on  Page  1.. 
Line  31.  as  Style  616  headboard  outfit.  $89.95. 

Q.  Wdll  you  indicate  to  the  Court  where  that  is? — A.  Yes. 
sir;  right  here. 

Q.  The  last  item  is  dual  bed,  also  indicated  as  not  listed. 
W’ould  you  state  whether  that  is  listed? — A.  That  is  listed  on 
Page  1.  Line  50.  at  $59.95.  with  the  style  number  given  as  608 
or  444. 

Q.  Would  you  indicate  that  to  the  Court. — .'v.  Yes.  sir;  it  is 
this  one  right  here. 

Mr.  Austin.  You  say  that  is  listed  608444? 

The  Witness.  Or  4M.  608  or  444. 

Mr.  Horsky.  Your  Honor,  we  had  the  understanding  that 
Air.  Austin  is  at  liberty  to  cross-examine.  I  think  he  indicated, 
he  wishes  to  ask  some  questions  at  this  time. 

643  The  Court.  Yes. 

Air.  Austin.  Limited  to  these  exhibits. 

Mr.  Horsky.  To  these  exhibits;  yes. 
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Cross-examination  by  Mr.  Austix: 

Q.  N  ow,  Mr.  Etelson.  I  believe  you  stated  yesterday  that 
this  sale  to  \V.  C.  Wiley,  as  represented  in  the  next  to  the  last 
item  on  Plaintiff's  Exhibit  31.  is  a  correct  representation.  In 
other  words,  there  was  such  a  sale  to  Mr.  Wiley? — A.  Yes. 

Q.  Of  this  item  at  that  price*? — A.  As  I  recall,  it  was  the  item 
without  the  spread.  It  was  the  headboard  outfit — is  that  the 
item?'  That  is  right.  That  was  a  headboard  outfit  without 
the  spread, 

Q.  In  other  words,  you  did  have  that  in  iMarch'.^ — A.  Sir? 

Q.  You  did  have  that  in  March? — A,  Yes.  sir. 

Q.  Now  then,  will  you  point  out  again  for  me  where  that 
ajipears  on  the  ceiling  jirice  list'.'* — A.  It  appears  on  Line  31, 
Page  1. 

Q.  As  Xo.  616 — A.  That  is  right. 

Q.  And  I  believe  the  ceiling  price  there  you  have  at 

644  SS9.9S.  is  it  not? — A.  That  is  right,  sir. 

'  Q.  Which  would  be  incorrect,  would  it  not? — A.  It 
would  be  incorrect  as  the  March  price;  yes,  sir;  on  the  head- 
board  outfit  without  the  spread. 

Q.  X'ow  then,  referring  to  the  last  item,  the  sale  to  Wall. — 
A.  Referring  to  the  sale  to  W’all? 

Q.  To  Wall.  That  also  is  a  correct  representation,  is  it  not. 
with  the  exception  of  the  fact  that  the  figure  in  the  last  column 
on  the  left-hand  side  of  the  page  should  be  $52.50  instead  of 
$59.50? — A.  That  is  right. 

Q.  That  is  very  obvious,  is  it  not,  Mr.  Etelson.  when  you 
consider  the  amount  of  the  overcharge  as  it  is  listed  on  the 
right-hand  side  of  the  page? — A.  Yes. 

Q.  In  other  words,  it  is  an  apparent  typographical  error,  is 
it  not? — A.  By  whoever  made  uj)  the  sheet;  that  is  right. 

Q.  Now  then,  did  you  testify  that  that  was  listed,  on  the 
ceiling  price  list? 

Mr.  Horsky.  It  is  on  Page  1. 

By  Mr.  Austin; 

Q.  Yes;  I  believe  that  is  right.  Will  you  pick  that 

645  out? — A.  What  was  that,  Page  1,  Line  50? 

]\Ir.  Horsky.  Yes. 

A.  Yes,  sir. 

By  Mr.  Austin: 

Q.  X'ow.  I  believe  under  the  column  “Style.’*  on  that  page 
of  fhe  ceiling  price  list,  it  says  “608“  or  “444.” — A.  That  is  right. 

Q.  Will  you  distinguish  between  those  two.  please,  if  there 
is  any  difference  in  them;  that  is  60S  item  and  444  item. — 
A.'  Xo;  I  can’t  distinguish  between  the  two. 
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Q.  Well.  then,  let  me  ask  you  this:  Are  they  identical  with 
608 — is  60S  identical  with  80-11,4? — A.  Actually  it  is  80-1  VL>; 
608  is  actually  the  factory  number,  as  you  can  tell  from  these 
guide  cards  here. 

Q.  Now.  let  me  ask  you  this:  Is  444  a  factory  number  too? — 
A.  I  don’t  know.  No ;  evidently  it  is  not. 

Q.  Is  that  a  style  number? — A.  I  don’t  know  that.  I  mean, 
I  tried  to  find  out  what  this  60S  is.  and  the  item  they  are  re¬ 
ferring  to  and  the  item  that  is  on  that  sales  check  for  Wall  is 
the  60S  item. 

Q.  Now.  those  three  sales  listed  on  the  right-hand  side  at 
some  time  subsequent  to  May  IS  you  admit  to  be  viola¬ 
tions.  do  you  not? — A.  They  were  sold  above  the  March  price; 
yes.  sir. 

646  Q.  Now  then,  Mr.  Etelson.  referring  to  the  first  page 
of  Plaintiffs  Exhibit  31.  will  you  read  the  caption  of 

that  exhibit? — A.  “Schedule  of  March  Sales  which  Establish 
the  Base  Ceiling  Price,  and  Sales  After  Mav  IS  Above  this 
Price.” 

Q.  Now  then,  will  you  refer  to  Plaintiff’s  Exhibit  32. — A.  32? 
Q.  Yes. — A.  Is  that  this  one? 

Q.  Yes.  Now.  will  you  please  read  the  caption  of  that  ex¬ 
hibit? — A.  “Schedule  of  March  Sales  Which  Establish  the  Base 
Ceiling  Price  and  Sales  After  May  18.  1942.  Above  this  Price.” 
Mr.  Horsky,  They  are  identicsJ,  Mr.  Austin ;  is  that  correct? 
Mr.  Austin.  I  think  that  is  correct. 

By  Mr.  .\ustin  : 

Q.  Now  then.  Mr.  Etelson.  it  is  correct,  is  it  not.  that  some 
of  the  items  listed  on  Schedule  31 — pardon  me.  on  Plaintiffs 
Exhibit  31 — show  sales  above  the  highest  March  delivery 
price? — A.  Yes,  sir. 

Q.  It  is  also  a  fact,  is  it  not.  iMr.  Etelson,  that  the  first  item 
on  Plaintiff’s  Exhibit  32  not  only  represents  a  sale  over  the 
highest  March  delivery  price  but,  in  addition,  represents 
a  sale  at  prices  in  excess  of  the  Hecht  Company’s  own 

647  listed  ceiling  price? — A.  That  is  true,  except  I  would  like 
to  say  this  in  that  connection.  I  have  had  to  qualify 

that  to  the  extent  that  we  have  to  have  an  opportunity  to 
check  every  one  of  these  sales  checks  and  be  able  to  find  every 
one  of  these  sales  checks  to  be  sure  that  the  information  on  the 
guide  card  is  accurate,  because  the  information  on  these  exhibits 
evidently  was  taken  from  the  guide  card ;  and,  as  you  can  see 
from  the  stuff  we  found,  these  are  some  differences  between 
the  sales  check  and  the  guide  card. 
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Q.  Are  you  trying  to  tell  us  that  your  guide  cards  are  not 
correct? 

Mr.  Gordon.  Had  you  finished? 

The  Witness.  I  don’t  remember  now.  I  was  about  to  say 
something  else. 

Mr.  Austin.  Just  a  minute..  Let  me  refresh  his  recollection 
so  that  he  can  finish  if  he  had  something  more  to  say. 

(Last  answer  read  by  the  reporter.) 

By  Mr.  Austin: 

Q.  And  Item  2  on  Plaintiff’s  Exhibit  32  also  purports  to 
show  sales  in  excess  of  the  Hecht  Company’s  own  established 
ceiling  price,  does  it  not? — A.  That  is  what  it  shows;  but  that 
is  not  correct,  as  I  have  just  pointed  out,  because  a  couple  of 
sales  checks  I  was  able  to  find  and  brought  in  where  we  have 
noted  sales  here  from  the  guide  card  at  $29.99,  but  the 
648'  sales  check  showed  that  the  sales  were  actually  made 
at  $22.99. 

Q.  That  is  only  with  respect  to  two  of  the  sales,  is  it  not? — 
A.  No.  sir.  Those  are  the  only  two  I  have  been  able  to  find 
so  far. 

Q.  Those  are  the  only  two  that  you  are  able  to  disprove  at 
this  time? — A,  That  is  correct. 

Mr,  Austin.  I  believe  that  is  all. 

Redirect  examination  by  Mr.  Horsky: 

Q.  I  hand  you  Plaintiff’s  Exhibit  33.  Mr.  Etelsoii,  and  ask 
you  if  you  have  made  an  investigation  of  that  exhibit? — A. 
Yes,  sir. 

Mr.  Horsky.  I  will  withdraw  the  exhibit.  Your  Honor.  I 
believe  the  other  witness  has  already  testified  with  respect  to 
items  on  this  sheet. 

By  Mr.  Horsky  : 

Q.  I  hand  you  Plaintiff’s  Exhibit  34  and  ask  you  if  you  made 
an  investigation  of  that  exhibit. — A.  Yes,  sir. 

Q.  This  is  entitled  “Items  Not  Sold  in  March  but  Sold  at  a 
Higher  Price  After  May  18  Than  on  Submitted  Ceiling  Price 
List.”  The  first  item  across  is  a  sofa  bed  with  the  original 
sale  at  $39.99  and  subsequently  sold  at  that  price  and  $44.95 
and  98  and  99  with  the  ceiling  price  indicated  as  ^9.95. 
649  What  did  your  investigation  indicate  with  respect  to 
that  on  that  item? — A.  W^ell.  sofa  bed  No.  37114  at 
$39.95  is  different  from  the  sofa  beds  which  are  listed  below 
those,  the  other  three,  at  $44.95  and  $44.98  and  $44.99.  The 
first  one  is  a  sofa  bed.  Those  at  $39.95  are  sofa  bed  No.  3114, 
and  is  designated  by  the  factory  as  Fenmoore.  and  the  other 


three  are  sofa  bed  No.  14—3  which  are  designated  by  the  fac¬ 
tory  here  as  Eguinoux, 

Q.  In  other  words,  the  S44.95.  the  S44.00  price  with  various 
cents  is  a  different  sofa  bed? — A.  Yes.  sir.  I  have  only  been 
able  to  find  one,  a  sales  check  here  at  S44.9o.  which  is  for  a  sale 
to  Moffatt,  and  you  will  notice  on  here  that  it  is  designated 
here  as  3114  No.  3  sofa  bed  at  344.95.  and  this  is  the  confirma¬ 
tion  which  designated  a  No.  14  sofa  bed  Fenmoore,  and  a  14-3 
maple  with  a  word  under  it  which  is  evidently  supposed  to  be 
Eguinoux. 

Q.  At  different  prices? — A.  Yes.  sir.  It  retails  on  here — 
the  No.  14  sofa  bed  is  retailed  on  this  confirmation  at  $29.99, 
and  the  14-3  is  retailed  on  the  confirmation  at  $39.99. 

Q.  However,  there  would  still  be  four  cents  more  than  the 
listed  ceiling  price  on  even  the  31-14  sofa  bed,  is  that  cor¬ 
rect? — A.  If  they  were  sold  at  99,  that  is  right. 

Mr.  Horsky.  I  offer  these  in  evidence.  Your  Honor,  as  De¬ 
fendant's  Exhibits  1  and  2. 

650  (The  documents  were  marked  ‘‘Defendant's  Exhibits 
No.  1  and  2’’  and  received  in  evidence.) 

Mr.  Horsky.  That  is  all. 

Re-cross-examination  by  Mr.  Austin; 

Q.  Do  you  say,  Mr.  Etelson,  that  this  is  not  on  the  ceiling 
price  list,  or  is  on  the  ceiling  price  list'? — A.  Pardon  me  just  a 
minute.  I  know  at  the  moment  that  14-3  isn’t  on  the  ceiling 
price  list.  That  is  right.  That  is  not  on  the  ceiling  price  list. 
You  have  the  other  one  that  is  on  the  ceiling  price  list. 

Q.  Which  is  the  other  one  that  is  on  the  ceiling  price  list'? — A. 
You  have  the  $39.95  on  the  ceiling  ])rice  list  on  your  own  exhibit. 

Q.  Well,  now.  to  how  many  of  these  31-14  sofa  beds  does 
this  ceiling  price  apply '.^ — A.  It  applies  to  31-14.  It  applies  to 
Style  14. 

Q.  I  am  referring  to  Plaintiffs  Exhibit  33.  Mr.  Etelson.  I 
believe  Mr.  Levinson  testified  that  these  were  the  same  items 
and  those  appear  to  be  sofa  beds  Factor}’  No.  31.  Style  14.  do 
they  not*? — A.  Yes,  sir. 

Q.  And  he  testified  that  they  were  both  listed  as  Item  1.  Page 
1  of  the  September  10  supplement,  your  cost  of  living 

651  statement. — A.  What  is  the  question? 

Q.  Well  isn’t  that — are  those  the  .'^ame  as  this  item'? — 
A.  Well,  that  is  No.  14. 

Q.  That  is  right.  Well,  that  is  what  you  were  testifying 
about,  weren’t  you?- — A.  I  said  these  others  are  14-3. 

Q.  And  those  are  not  listed'? — A.  No;  they  are  not  listed. 


Q.  And  both  of  these  are  just  plain  14? — A.  That  is  rights 
according  to  the  confirmation.  It  will  show  that. 

Q,  i4_3  is  not  on  the  ceiling  price  list? — A.  No;  it  is  not. 

Mr.  Austin".  That  is  all. 

Redirect  examination  by  Mr.  IIorsky: 

Q.  You  made  the  investigation  of  the  next  item.  Mr.  Etelson, 
the  chair  bed  Style  3770? — A.  Yes.  sir. 

Q.  The  original  sale  at  $29.95.  the  same  ceiling  price,  and  a 
subsequent  ceiling  price  of - A.  Yes.  sir. 

Q.  What  did  you  discover  with  respect  to  that? — A.  I 
discovered  in  this  case  that  the  OPA  7,  which  was  put  in 
by  the  buyer,  established  the  ceiling  against  $52.50 

652  ceiling  price.  This  is  the  old  OPA  7  form  which  in  my 
opinion  is  not  very  clear,  and  that  is  the  reason  I  revised 

it  later  on.  The  typist  evidently  took  the  retail  of  the  new  item 
rather  than  taking  the  retail  of  the  item  against  which  it  was 
compared. 

Mr.  Austin.  I  object  to  that  if  the  Court  jdease. 

By  Mr.  Horsky: 

Q.  Would  you  indicate  to  the  Court - 

Mr.  Austin.  Just  a  minute,  if  the  Court  please.  Let  the 
Court  rule. 

The  Court.  He  can  answer  that  one. 

By  Mr.  Horsky  : 

Q.  Will  you  indicate  to  the  Court  the  two  items  to  which  you 
are  referring? — A.  Yes.  The  listing  was  taken  from  this  old 
sheet  here.  This  is  the  old  OPA  form.  This  is  the  retail  on  the 
new  item,  but  it  was  compared  with  this  item,  and  the  ceiling 
price  established  against  this  item  which  is  $32.50.  but  the  typist 
used  this  as  the  ceiling  price  rather  than  that  against  which  the 
item  is  compared.  It  should  be  the  established  ceiling  price. 

Q.  The  correct  ceiling  price  should  be  what? — A.  $32.50. 

Mr.  Horsky.  I  will  offer  that  in  evidence,  your  Honor,  as 
Defendant's  Exhibit  3. 

(The  document  was  marked  “Defendant’s  Exhibit  No.  3’’  and 
received  in  evidence.) 

653  By  Mr.  Horsky; 

Q.  What  did  you  discover  with  respect  to  the  sale 
at  $69.75,  Mr.  Etelson? — A.  Well,  that  is  evidently  an  error 
by  the  investigator  because  there  is  no  $69.75  on  the  guide 
cards. 

Q.  Do  you  have  the  guide  cards? — A.  Yes.  sir;  I  have  the 
guide  cards. 
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Mr.  Horsky.  I  will  offer  these  in  evidence.  Vour  Honor,  as 
Defendant’s  Exhibits  4.  5,  and  6.  That  is  all. 

(The  documents  were  marked  “Defendant's  Exhibits  Xos. 
4.  5.  and  6.”  and  received  in  evidence.) 

Re-cross-examination  by  Mr.  Austin: 

Q.  This  64770  chair  bed  is  on  the  ceiling  price  list,  is  it  not? — 
A.  Yes.  sir. 

Q.  At  S29.95? — A.  That  is  right. 

Mr.  Austin.  That  is  all. 

Redirect  e.xamination  by  Mr.  Horsky: 

Q.  The  last  item  on  that  exhibit.  Mr.  Etelson.  is  Style  76Va. 
Duncan  Studio  with  the  ceiling  price  at  S64.50  and  sales  at 
$69.95.  What  did  you  discover  with  resjiect  to  that  item? 

654  With  respect  to  that  item  I  found  that  the  ceiling 
price  was  established  at  $69.50.  and  there  have  never 

been  any  sales  above  $64.50.  and  the  guide  cards  indicate  no 
sales  at  $69.50. 

Q.  Have  you  the  guide  cards? — Yes.  Xow.  this  busi¬ 
ness  of  the  original  here,  $69.95.  of  course,  they  took  from  the 
confirmation. 

Q.  May  I  have  the  guide  cards  first? — Yes. 

Mr.  Horsky.  I  offer  these  in  evidence.  Your  Honor,  as 
Plaintiff’s  Exhibits  7.  8.  and  9.  Defendant’s  Exhibits. 

■  (The  documents  were  marked  “Defendant’s  Exhibits  Xos. 
7.  S  and  9”  and  received  in  evidence.) 

By  Mr.  Horsky: 

Q.  X’ow.  what  did  you  discover  from  the  confirmation? — A. 
That  the  confirmation  was  marked  $69.95.  but  it  was  a  mis¬ 
take.  and  it  was  reduced  to  $64.50  before  the  goods  were  offered 
for  sale. 

Q.  Have  you  the  confirmation? — A.  Xo.  I  haven’t,  but  you 
will  notice  on  the  guide  card  I  think  it  indicates  there  was  a 
markdown  taken  to  $64.50  and  there  have  been  no  sales  above 
$64.50. 

Q.  Would  you  explain  from  these  guide  cards,  Mr.  Etelson. 
where  you  find  the  mark-down? — A.  Yes,  right  here.  This 
is  the  price  at  which  the - 

655  Q.  Show  the  Court,  please. — I  am  sorry.  Right 
here  is  the  price  at  which  the  goods  is  marked.  $64.50, 

see,  retail  of  merchandise,  and  down  here  is  the  original  re¬ 
tail,  $69.95,  and  then  they  took  a  mark-down  to  $64.50  as  in¬ 
dicated  there. 

Q.  Mr.  Etelson.  on  these  guide  cards  I  notice  several  items 
written  in  ink  with  various  numbers  rather  than  a  name  in 
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the  Customer’s  Order  Number  at  $69.95.  What  do  those  in¬ 
dicate’? — A.  Those  are  the  confirmation  numbers  and  the  goods 
received,  and  that  is  the  retail  taken  from  the  confirmation. 
It  is  only  a  matter  of  record. 

Q.  Those  are  not  sales’? — A.  No.  no;  they  are  not  sales. 

Q.  Mr.  Etelson,  I  notice  these  guide  cards  have  a  stamp  on 
them  in  green  ink  stating.  “Selling  Price.  $64..50.’’  Would  you 
indicate  what  the  purpose  of  that  notation  is’? — A.  Yes.  This 
has  been  put  on  so  that  in  the  event  that  a  sale  should  be  made 
by  mistake  by  a  salesman,  or  any  other  incorrect  writing  above 
the  ceiling  price,  that  when  the  sales  check  gets  to  the  ware¬ 
house  to  be  checked  off  against  the  guide  canl  it  will  be  caught 
by  the  girl  who  checks  the  sale  off  against  the  guide  card,  and 
it  will  be  stopped  immediately  so  that  the  order  can  be 
corrected. 

Q.  When  was  that  stamp  first  put  on  the  guide  card’? — 
656  A.  This  has  been  put  on  since  the  investigation.  I 
mean  this  has  been  placed  on  there.  We  have  added 
it  to  our  system  in  order  to  try  to  overcome  some  of  these 
errors  made  on  the  floor. 

Q.  That  was  prior  to  the  time  this  action  was  committed’? — 
A.  Oh.  yes. 

Q.  Tffat  is  a  system  that  is  used  throughout  the  furniture 
departments  now? — A.  It  has  been  placed  in  three  of  the  de¬ 
partments.  I  believe,  and  we  are  in  the  process  of  putting  it 
in  the  fourth  one.  I  mean  it  is  a  matter  of  time  of  getting  it 
on  the  cards  properly. 

Mr.  Horsky.  I  think  that  is  all  with  this  witness,  your 
Honor. 

Re-cross-examination  by  Mr.  Austin: 

Q.  Now.  going  back.  Mr.  Etelson.  I  believe  you  stated  that 
at  the  time  you  were  preparing  these  lists  that  you  have  from 
seven  to  eight  people  in  your  Price  Control  Office  there  in  the 
store,  is  that  right,  when  you  were  preparing  your  base  period 
ceiling  price  list? — A.  Yes. 

Q.  And  I  believe  you  also  stated  that  the  primary  responsi¬ 
bility  for  compliance  within  the  store  was  on  the  buyers? — A. 
That  is  right. 

057  Q.  Is  that  not  right’? — A.  That  is  right. 

Q.  Now.  did  anybody  else  in  the  store  have  any  re¬ 
sponsibility  for  compliance? — A.  Yes.  I  have  responsibility. 

Q.  You  have  responsibility? — A.  People  on  my  staff  have 
responsibility. 

Q.  And  what  was  the  nature  of  your  responsibility’? — A.  To 
keep  the  buyers  informed,  to  keep  the  entire  organization  in- 
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formed  as  to  regulations,  to  educate  them  as  to  the  manner  of 
compliance  with  the  regulations,  to  advise  them,  to  spot  check, 
to  try  to  keep  the  whole  thing  tied  up  and  knit  together  sO' 
that  everj’body  would  be — everything  would  be  proper. 

Q.  Is  it  your  responsibility  to  check  these  ceiling  prices  and 
OPA  4*s  they  submitted  to  you? — A.  It  was  our  responsibility 
to  spot  check  them.  yes. 

Q.  Price  Regulation  178.  Mr.  Etelson,  did  not  apply  to  any 
of  the  departments  that  were  investigated,  did  it? — A.  Xo. 

Q.  Now.  I  believe  you  stated  that  ever  since  this  Price  Con¬ 
trol  Office  was  initiated  in  the  store  that  it  had  an  unlimited 
budget,  is  that  right? — A.  Yes. 

Q.  And  you  had  authority  to  employ  any  people  that  you  , 
thought  you  needed  that  you  could  get? — A.  That  is 
right. 

658  Q.  Now.  Mr.  Etelson.  at  the  time  you  were  on  your 
vacation  how  many  peojile  were  there  in  the  Price  Con¬ 
trol  Office  of  the  Hecht  Company? — A.  I  would  say  offhand 
that  there  were  about  four  people  in  the  office.  That  is  the 
best  of  my  recollection  at  the  moment,  and  we  were  usina  the 
services  of  an  outside  comptometer  organization.  That  is  be¬ 
sides  the  shoppers  who  were  doing  checking  and  so  forth. 

Q.  Now  then.  Mr.  Etelson.  referring  to  Plaintiff's  Exhi'nit  6. 

I  believe  you  testified  that  none  of  those  items  appeared  on  the 
ceiling  price  list  for  that  department.  That  is  correct  is  it’? — 
A.  X’o.  I  don’t  remember  testifying  to  that. 

Q.  I  beg  your  pardon.  N’ow,  Mr.  Etelson.  I  believe  that 
Mr.  Horsky  in  e.xamining  you  with  respect  to  this  exhibit  asked 
you  this  question:  ‘‘Do  you  find  any  of  these  items  actually 
listed?"  And  voiir  answer  was.  “X’o."  Then  Mr.  Ilorskv  said. 
“They  are  not  listed?”  Is  that  not  correct'? — A.  (Witness 
nods  head.) 

Mr.  Horsky.  Would  you  answer.  Mr.  Etelson.  so  the  re¬ 
porter  can  indicate  what  you  mean? — A.  Yes. 

By  Mr.  Austin  : 

Q.  That  is  correct'? — A.  I  don't  recall,  but  if  it  is  in 

659  there.  I  am  sure  it  is  correct. 

Q.  And  further  stated  with  respect  to  Defendant's 
Exhibit  7.  Mr.  Etelson.  that  there  were  no  mistakes  in  that 
exhibit,  did  you  not'? — A.  Well,  this  was  copied  from  our — 
directly  from  our  confirmation.  That  is  right. 

Q.  There  are  no  mistakes  in  it? — A.  That  is  right. 

Q.  X^ow  then,  referring  to  Plaintiff’s  Exhibit  8 — and  will 
you  hand  that  to  the  witness,  please,  Mr.  Clerk — I  believe  you 
testified.  Mr.  Etolson.  that  the  first  three  items  listed  on  Page  1 
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of  Exhibit  8,  Plaintiff’s  Exhibit  8.  were  sold  in  March  for  $22.50, 
and  that  the  maximum  price  for  those  items  is  $22.00. — A.  You 
will  have  to  let  me  get  my  information  on  this.  I’d  have  to 
refer  back  to  my  sheets.  Is  that  all  right? 

Q.  Well.  I  am  asking  you  if  that  is  not  what  you  testified 
to. — A.  Well,  if  it  is  in  there,  if  it  is  in  the  evidence,  I  testified 
to  it.  but  at  that  time  I  was  looking  at  my  sheets  here,  and  if 
I  hitve  to  retestify  to  that.  I’d  rather  look  at  my  sheets  again. 

The  Court.  You  may  do  that. 

Mr.  Horsky.  Do  you  recall  the  question.  Mr,  Etelson? 

The  Witness.  Yes;  I  recall  the  question. 

A.  I  must  have  said  that  the  correct  price  was  based 

660  on — was  $22.50. 

By  Mr.  Austin: 

Q.  And  you  said  also  that  the  fact  is  that  these  suits  sold 
for  $22.50  in  jVIarch  and  were  marked  up  in  April  to  equalize 
with  another  similar  garment,  is  that  not  correct? — A.  I  said 
that  the  item  was  marked  up  from  $22.50  to  $25.00,  and  the 
confirmation  was  marked - 

Q.  Well,  did - 

Mr.  Gorixin.  Let  him  finish.  He  was  right  in  the  middle 
of  a  word, 

Mr.  Austin.  Just  a  minute.  I  am  going  to  present  him 
with  what  he  said  and  ask  if  that  isn’t  the  fact. 

Mr.  Gordon.  If  the  Court  please.  I  object  to  interrupting 
the  witness  right  in  the  middle  of  a  sentence. 

The  ComT.  Let  him  finish  his  answer. 

A.  According  to  my  record  here  the  confirmation  for  the 
merchandise  was  marked — the  mark-up  was  taken  on  April  16 
from  $22.50  to  $25.00.  and  the  notation  on  the  mark-up  sheet 
says  moth  proof  room  warehouse. 

iVIr.  Austin.  Now,  I  move  that  the  answer  be  stricken  as  not 
responsive  to  the  question.  Please  read  the  original  question. 

The  Court.  The  question  may  be  put  again. 

By  Mr.  .Austin: 

Q.  Now.  I  hand  you  the  record.  Mr.  Etelson.  on  Page 

661  53  and  ask  you  if  you  did  not  give  this  answer  to  this 
question,  “Q.  Not  what  the  buyer  did  or  did  not  want 

to  do  but  wh.at  you  found  out  with  respect  to  this.  A.  The  fact 
is  that  these  suits  sold  for  $22.50  in  March  and  were  markerl 
up  in  .\pril  to  equalize  with  another  similar  garment.” — A.  If 
it  is  in  there.  I  probably  said  it. 

Q.  Now  this  confirmation.  Plaintiff’s  Exhibit - 
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Mr.  James.  Defendant’s. 

The  Court.  Defendant’s. 

Q.  Yes,  Defendant’s  Exhibit  II  covers  these  three  items, 
does  it  not,  Mr.  Etelson’? — A.  That  is  right. 

Q.  And  that  confirmation,  being  the  same  exhibit,  II,  also 
covers  the  succeeding  12  items,  does  it  not? — A.  Yes. 

Q.  Can  you  tell  us.  Mr.  Etelson.  the  difference  between  the 
first  three  items  and  the  succeeding  12  items  on  page  1  of  the 
Plaintiff’s  Exhibit  8.  except  that  there  are  a  different  number 
of  pieces’? — A.  They  are  a  different  retail. 

Q.  That  is  right.  Now  as  to  the  suit  itself,  can  you  tell  us 
what  the  difference  is’? — A.  Are  you  talking  now  about— you 
mentioned  yourself  that  there  are  a  different  number  of  pieces. 

Q.  That  is  right.  Is  there  any  other  difference’? — A.  Well, 
the  first  two.  6833  and  6835  were  65  percent  wool.  25  percent 
reprocessed  wool  and  9  percent  Mohair.  Style  No.  7932  is  all 
wool.  Style  Nos.  7902,  7804.  and  7903  are  50  percent 

663  wool  and  50  percent  reprocessed  wool.  Style  Nos. 
7924.  7933.  7927.  7925,  7969,  7917.  7912,  6915.  and  8110 

are  all  wool.  7105  is  65  percent  reprocessed  wool  and  35  per¬ 
cent  cotton.  I  think  you  will  find  that  information  on  the  in¬ 
voices  covering  that  merchandise. 

Q.  All  right.  Now.  then,  Mr.  Etelson.  you  stated,  did  you 
not.  that  the  conclusion  from  your  investigation  was  that  these 
12  items  were  not  sold  in  March.  That  is  correct,  is  it  not?  I 
refer  you  to  the  record  in  questions  and  answers  on  page  54. — 
A.  That  is  right. 

Q.  Now  will  you  refer  again.  Mr.  Etelson.  to  Defendant’s 
Exhibit  II. 

(Clerk  hands  Exhibit  II  to  Mr,  Etelson.) 

How  many  of  the  first  three  items  does  that  confirmation 
show  were  purchased’? — A.  It  shows  that  39  were  purchased 
and  37  came  in. 

Q.  That  37  were  received  by  the  store,  is  that  right’? — A. 
Yes.  sir;  that  is  right. 

Q.  And  it  shows  how  many  of  the  succeediiig  12  items  were 
received  by  the  store’? — A.  One  hundred  and  five. 

Q.  Now  those  suits  were  marked  up  on  April  15th. 

664  were  they  not.  Mr.  Etelson’? — A.  That  is  right. 

Q.  Now  you  say  on  page  54  that  22  of  these  suits  were 
probably  bought  up  to  fill  the  Easter  rush.  You  mean  22  of 
those  12  suits,  do  vou  not — of  those  12  items’? — A.  Yes;  22  of 
105. 

Q.  Was  that  before  or  after  April  loth’? — A.  Before  April 
15th. 
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Q.  How  far  before? — A.  Well,  I  estimate  that  it  was  be¬ 
tween  April  1st  and  15th. 

Q.  That  is  just  your  estimation,  though. — A.  That  is  right. 

Q.  Do  you  know  when  Easter  was  last  year — its  date  in  the 
month  of  April  or  March? — A.  I  have  forgotten  now. 

Q.  Plow  long  does  this  Easter  buying  period  extend  com¬ 
paratively  prior  to  the  Easter  date.  Mr.  Etelson? — A.  How 
long  does  it  extend  prior  to  the  Easter  date? 

Q.  Yes. — A.  Three  or  four  weeks. 

Q.  Three  or  four  weeks.? — A.  Yes;  the  main  part  concen¬ 
trated  in  two  weeks. 

665  Q.  Mainly  concentrated  in  two  weeks. — A.  I  say  most 
of  it. 

Q.  Well  now,  the  mark-up  with  respect  to  these  suits — both 
those  in  the  first  three  items  and  the  succeeding  12  were  on 
the  same  day.  were  they  not — the  same  mark-up? — A.  That 
is  right. 

Q.  April  15th? — A.  Yes,  sir. 

Q.  Now  then,  you  say  you  don't  know  when  Easter  was  last 
year. — A.  I  don’t  remember  right  at  this  moment,  no. 

Q.  Well,  would  it  interest  you  to  know  that  it  was  on  April 
5th? — A.  All  right. 

Q.  Now  if  that  is  a  fact  and  the  Easter  buying,  you  say.  runs 
for  a  period  of  three  or  four  weeks  prior  to  Easter,  concentrated 
in  a  period  of  two  weeks  prior  to  Easter,  will  you  still  say  that 
none  of  these  suits  were  sold  in  March — that  is.  of  the  suc¬ 
ceeding  12  items  after  the  first  three'? — A.  I  will  say  so.  I 
mean,  it  is  an  estimate  on  my  part — an  assumption  on  my  part. 

Q.  The  fact  is  that  you  don’t  know  anything  about  it,  is  it 
not.  Mr.  Etelson'? — A.  I  can  only  take  it  from  the  evidence 
that  I  liave. 

666  Q.  Yes.  Now  then,  the  mark-up  for  these  items.  Mr. 
i  Etelson.  which  is  defendant's  Exhibit  J.J.  shows  that 

there  were  83  of  those  suits  marked  up  on  .-Vpril  15th,  does  it 
not'? — A.  Yes.  sir. 

Q.  In  other  words,  there  were  22  suits  sold  some  time  prior  to 
this  date,  and  you  have  no  record  of  their  ever  being  marked  up 
prior  to  this  time? 

(Witness  shakes  his  head  in  the  negative.) 

Mr.  Horsky.  You  will  have  to  answer  Mr.  Etelson,  or  the 
reporter  won’t  get  it. 

The  Witness.  No! 

By  Mr.  Austin  : 

Q.  In  other  words,  on  that  basis  you  have  come  to  the  con¬ 
clusion  that  none  of  these  suits  were  sold  in  March,  is  that 
right? — A.  That  is  right. 
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Q.  But  of  the  first  three  items — some  of  these  suits  were  sold 
in  March,  is  that  right? — A.  Actually  I  don’t  know. 

Q.  Well  then  you  want  the  Court  to  believe  what  you  say 
now  or  what  you  said  on  direct  examination  when  you  said  that 
‘'The  fact  is  that  these  suits  were  sold  for  $22.50  in 

667  March.”? — A.  No;  I  can  only  tell  you  what  the  facts 
here  are. 

Q.  Well,  what  I  w^nt  to  know  from  you.  Mr.  Etelson.  is  what 
you  want  the  Court  to  believe — what  you  are  saying  now  or 
what  you  said  on  this  direct  examination. 

Mr.  Gordon.  He  is  trying  to  tell  you  what  the  facts  are. 
That  was  his  answer  to  your  question.  He  wants  the  Court  to 
believe  the  facts.  Givebim  a  chance  and  he  will  tell  you. 

Mr.  Austin.  Well,  he  stated  the  facts  to  be  two  different 
things,  Mr,  Gordon. 

The  Court.  Well,  let  us  hear  his  complete  answer. 

A.  The  confirmation  of  this  merchandise  is  marked  "Fall.” 
They  were  received  on  January  30th  and  stored  in  the  ware¬ 
house.  On  April  loth  we  marked  up  S3  suits  from  $22.50  to  $25. 
On  this  the  reason  given  for  the  mark-up  is  to  equalize,  and  at 
the  bottom  of  the  sheet  there  is  a  notation  “Moth  Proof  Room 
Warehouse.’’ 

Q.  I  will  still  ask  the  same  question.  Do  you  want  the  Court 
to  believe  w^hat  you  say  now  or  what  you  said  on  direct  exam¬ 
ination? — A.  I  want  the  Court  to  believe  whatever  I  say  and 
the  facts  as  well  as  I  knew  them,  and  I  am  telling  you  and 

668  telling  the  Court  what  I  have  here. 

Q.  At  that  time  you  said  these  suits  were  sold  in 
March.  I  want  to  know  whether  that  is  the  truth  or  not. — 
A.  Evidently  they  were  not  sold  in  March. 

Q.  You  are  now  changing  your  opinion  on  that,  is  that 
right? — A.  I  am  giving  you  my  opinion  from  the  facts  I  have 
here. 

The  Court.  We  "will  take  a  five-minute  recess. 

(A  five-minute  recess  was  had.) 

The  Court.  Well.  Mr.  Austin,  you  may  resume  your 
examination. 

By  Mr.  Austin  : 

Q.  Now,  I  believe  you  said.  Mr.  Etelson,  that  you  do  not 
know,  as  a  matter  of  fact,  whether  any  of  these  suits  in  the  12 
items  on  page  1  of  Plaintiff’s  Exhibit  S  were  sold  in  March  or 
not. — A.  No;  I  can  only  repeat  that  83  were  marked  up  in  the 
Moth  Proof  Room  on  April  15th. 

Q.  And  it  follows,  then,  that  you  don’t  know  either  that 
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thev  were  not  offered  for  sale  in  March. — A.  Well.  I  know  that 

V 

those  S3  were  not.  Now  what  the  other  22  were — I  cannot  tell 
you  exactly  what  happened — whether  they  came  over  the  1st 
of  April  or  the  10th  of  April. 

f)()9  Q.  They  might  have  been  sold  in  March  for  all  you 
'  know,  might  they  not.  Mr.  Etelson? — A.  They  could 

have  been ;  yes. 

Q.  Yes.  Now  then.  'Sir.  Etelson.  I  believe  you  stated  that 
those  suits,  referring  again  to  the  12  items  on  page  1  of  Plain¬ 
tiff’s  Exhibit  S.  here  on  line  13  of  page  1  in  the  ceiling  price  list 
for 'that  department — they  are  in  the  ceiling  price  list,  is  that 
correct’? — A.  You  say  I  said  that’? 

Q.  Yes:  I  am  asking  you  if  you  did  not  say  that — if  that 
is  not  a  fact’i* — I  did  not  say  that. 

Q.  You  did  not  say  that? — A.  No. 

Q.  You  say  they  are  not  on  the  ceiling  price  list. — A.  May  I 
see  that.  ^Iay  I  see  the  ceiling  price  list,  please?  You  are 
talking  about  these  12  items  now? 

Q.  Yes:  that  is  right. — A.  Not  the  first  three. 

Q.  No.  the  12. — A.  No,  I  did  not  say  that. 

Q.  You  (lid  not  say  that? — A.  No. 

670  Mr.  Gordon.  Are  you  referring  to  some  particular 
place  in  the  record  where  he  is  supposed  to  have  said 

that.  Mr.  Austin?  (No  response.) 

Is  the  answer  no? 

Mr.  Austin.  To  the  question  you  asked  me? 

Mr.  Gordon.  Yes. 

Mr.  Austin.  I  did  not  answer  it. 

Mr.  Gordon.  Well,  if  the  witness  has  said  something - 

Mr.  Austin.  Just  a  moment. 

The  Court.  If  Mr.  Austin  does  not  know  where  it  is,  I  would 
prefer  that  lie  did  not  take  the  time  in  finding  it. 

Mr.  Gordon.  We  have  found  innumerable  mistakes  in  the 
record.  You  all  know  that,  and  if  there  is  something  different 
in  the  record — something  that  seems  to  be  different  from  what 
he  is  saying  now.  we  will  have  it  straightened  out. 

Mr.  Austin.  I  will  withdraw  the  question,  if  the  Court 
please. 

By  Mr.  Austin  : 

Q.  Do  you  know  whether  or  not  these  suits  are  on  the  base 
period  statement.  Mr.  Etelson? — A.  I  don’t  think  they  are. 

Q.  You  do  not  think  they  are’? — A.  No:  I  don’t  think 

671  so.  At  least.  I  have  not  anything  on  my  record  that 
indicates  that  they  are. 

Q.  Now  I  believe.  Mr.  Etelson.  you  stated  that  these  suit'* 
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were  compared  with  Picarrello  and  Singer  garments.  Nos.  8706, 
8707.  8708.  and  8709. — A.  That  is  right. 

Q.  Will  you  point  out  to  us  where  those  suits  are  on  the  base 
period  statement? — A.  Right  here — page  1,  line  5. 

Q.  Page  1.  line  5. — A.  Yes. 

Q.  That  says.  “Student's  suits,  26,  24.  8700  under  style.  10 
way  all  wool.  $29.75.  is  that  right'? — A.  That  is  right. 

Q.  Now  is  that  8700  style  the  same  as  8706? — A.  That  is 
the  style  range — 8700  style  range. 

Q.  Now  will  you  answer  the  question,  please?  Is  8700  the 
same  as  8706'? — A.  In  our  opinion  it  is;  yes. 

Q.  In  other  words,  all  garments  in  that  range  are  the  same, 
is  that  right? — A.  That  is  right. 

Q.  Now  then.  Mr.  Etelson,  I  believe  you  stated  that  fleece 
school  coats,  style  No.  5524.  5521.  5522.  5523.  are 

672  on  the  base  period  list. — A.  Pardon  me.  Where  -is  that 
on  your  exhibit?  What  numbers  were  tliose? 

Q.  5524- — fleece  school  coats. — A.  Yes:  I  see  it.  Yes.  sir. 
What  was  the  question? 

Q.  I  believe  you  stated  they  were  on  the  base  period  list. — 
A.  That  is  right. 

Q.  Where  did  you  find  those?  This  is  it  right  here.  It  is 
on  page  2.  line  32.  Page  2.  line  32. — A.  That  is  right.  I 
would  rather  get  my  origin.al  book.  I  can  see  it  more  clearly. 

Q.  Now  is  your  explanation  for  this  item  or  these  items  the 
same  as  for  the  prior  one — in  other  words,  that  they  are  on  the 
550  range  and  therefore  the  same'? — A.  That  is  right. 

Q.  Well  now.  referring  to  the  item  right  below  that.  Mr. 
Etelson.  in  line  33. — A.  "i'es. 

Q.  I  believe  that  is  described  as  5500 — 3400'? — A.  Yes;  I 
see  that. 

Q.  At  $13.95.— A.  Yes. 

Q.  Do  you  know  what  the  difference  is  between 

673  those'? — A.  No;  I  don’t  right  now.  I  have  not  investi¬ 
gated  that  particular  item. 

Q.  Mr.  Rose  is  jwobably  about  the  only  person  that  does 
know,  isn’t  he'.^ — A.  Probably,  unless  we  check  into  it  and  find 
just  what  it  was  on  the  OPA  4  and  on  the  invoices. 

Q.  Now  then.  Mr.  Etelson.  referring  to  the  second  item  below 
the  group  that  we  are  now  talking  about.  Louis  Saffer. — 
A.  Uh-huh. 

Q.  I  believe  you  stated  that  that  is  not  on  the  list.  Is  that 
not  right?  By  that  I  mean  on  the  base  period  list. — A.  I  would 
say  that  is  probably  right ;  yes.  I  have  no  notation  that  it  is 
on  here. 
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Q.  Well  now,  let  me  recall  to  you  your  testimony  about  that. 
I  asked  this  question : 

“Q,  You  are  talking  about  6404.  aren't  you? 

“A.  No;  6400. 

“Q.  6400? 

“A.  That  is  right. 

‘‘Q.  It  is  not  on  the  ceiling  price  list,  is  it? 

“A.  No." 

674  That  is  correct,  isn't  it? — A.  I  say  I  have  no  indication 
i  here  that  it  is  on  the  ceiling  price  list — 6400. 

Q.  Well,  you  have  the  ceiling  price  there  before  you,  don’t 
you? — A.  Yes. 

Q.  Well,  will  you  look  and  see  whether  it  is  there  or  not? — 
A.  No:  I  do  not  see  it  on  here. 

Q.  I  believe  you  further  stated  that  the  S27.50  ceiling  price 
that  is  on  Plaintiff’s  Exhibit  S  as  referring  to  that  Louis  Saffcr 
suit  applies  to  6402.  6403.  and  6404.  line  7,  on  page  1  of  the 
ceiling  price  list,  is  that  correct? — A.  That  is  right. 

Q.  Now,  aren't  the  items  in  the  6400  range  the  same  as  items 
in  the  5500  range  and  the  8700  range,  or  do  you  know? — 
A.  Well,  not  necessarily,  because  it  is  possible  that  sometimes 
the  size  enters  into  it.  too.  In  other  words,  it  could  be  a  range, 
but  in  a  different  size. 

Q.  Well.  now.  you  don’t  know  the  size  of  this  Louis  Saffer 
suit,  do  you? — A.  6400. 

Q.  Yes. — A.  No:  I  don't. 

Q.  And  do  you  know  the  size  of  these  students'  suits 
listed  as  6402.  6403.  and  6404  on  the  ceiling  base  period 

675  list'? — A.  I  will  go  back  a  minute — I  am  sorry.-  On  this 
0400 — I  have  the  confirmation  here  and  the  confirmation 

has  sizes  33  to  38  and  it  is  a  one  pants  suit. 

Q.  Mr.  Etelson.  will  you  tell  us  just  what  a  husky  suit  is? — 
A.  'What  a  what  is? 

Q.  A  husky  suit. — A.  Yes;  a  husky  suit  is  for  the  heavier 
boy.  They  are  in  sizes  to  take  care  of  the  youngster  who  is 
heavier  than  the  average. 

Q.  It  does  not  describe  the  suit  except  that  it  refers  to  size, 
is  that  it'? — A.  Well,  it  refers  to  the  size  in  the  suit.  It  does 
not  describe  the  fabric  in  the  suit,  but  there  are  sizes  that  come 
in  regular  sizes  and  the  same  sizes  of  our  husky.  It  is  made 
larger. 

Q.  Well,  is  it  a  long-pants  suit  or  short-pants  suit? — A. 
Large. 

Q.  Husky,  or  both? — A.  I  know  it  is  in  the  long  pants. 
Whether  it  is  in  long - 

Q.  You  don’t  know  whether  it  is  in  the  long  or  not? — A.  No. 
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Q.  Now,  you  have  your  ceiling  base  period  list  there. 

676  Mr.  Etelson. — A.  Yes. 

Q.  Will  you  please  point  out  where  the  Weinert  Katz 
suits,  style  numbers  5516-^218  appear?  There;  yes. — A. 
There  is  one  in  here  at  SI 7.95. 

Q.  Where  is  that,  please? — A.  That  is  a  cadet  suit.  You 
are  talking  now  about  what? 

Q.  I  am  talking  about  the  Weinert  Katz  Big  Fellow  suits. 
What  is  a  Big  Fellow  suit? — A.  You  have  got  me  there. 

Q.  Is  that  a  trade  name? — A.  It  is  a  larger  suit.  I  really 
do  not  know  what  the  description  means. 

Q.  You  do  not.  Now  in  the  previous  question,  point  out 
where  those  style  numbers  5516  and  6218  appear. — A.  The 
style  numbers  do  not  appear  in  the  ceiling  price  list. 

Q.  Do  you  mean  for  that  reason  you  cannot  pick  them  out? — 
A.  I  cannot ;  no. 

Q.  In  other  words  you  do  not  know  whether  they  are  on  the 
ceiling  price  list  or  not? — A.  Well,  there  is  a  Weinert 

677  and  Katz  suit  here  at  817.95. 

Q.  But  you  do  not  know  what  suit  that  is? — A.  No; 
I  do  not  know  whether  it  is  that  suit. 

Q.  Now  is  35  your  code  number  for  Weinert  and  Katz? — A. 
That  is  right. 

Q.  Now  referring  to  your  ceiling  price-list. 

Mr.  Horsky.  What  page.  Mr.  Austin? 

Mr.  Austin.  Page  1. 

Mr.  Horsky.  Page  1? 

Mr.  Austin.  I  think  it  really  is  page  3.  It  is  numbered  1, 
but  I  think  it  really  is  page  3. 

Mr.  Horsky.  What  is  the  first  item  on  it  so  I  can  identify  it? 
Mr.  Austin.  Students’  suits. 

The  Witness.  That  is  page  1  of  the  supplementary,  or  4 
otherwise. 

Mr.  Horsky.  I  have  it. 

By  Mr.  Austin: 

Q.  Now  down  toward  the  bottom  of  the  page  under  the  de¬ 
scription  “Used,  long  trousers  suits”  there  is  a  suit  there  No.  35, 
is  there  not? — A.  Yes.  sir. 

Q.  And  that  is  a  W'einert  Katz  manufacture,  is  it  not? — A. 
Yes. 

678  Q.  And  that  is  818.95,  is  it  not — listed  ceiling  price? — 
A.  Yes. 

Mr.  Gordon.  Seventeen. 

The  Witness,  There  are  two  above  it — 817.95. 

Mr.  Horsky.  There  is  one  of  these,  that  is  right. 


Mr.  Austin.  One  at  SI 7.05  and  one  at  $18.05. 

The  Witness.  That  is  right. 

By  Mr.  Austin: 

Q.  Do  you  know,  as  a  matter  of  fact,  that  that  $18.05  is  not 
the  one  referred  to  in  the  Plaintiff's  Exhibit'? — A.  I  have  not 
been  able  to  find  invoices  for  any  of  those  Weinert  and  Katz 
manufactures,  though  I  have  looked,  and  I  know  here  that  we 
have  a  confirmation  for  Weinert  and  Katz  suits  at  $18.05  with 
a  retail  on  it  at  $18.05.  and  I  must  assume  there  that  they  are 
two  different  suits — one  at  $17.05  and  one  at  $18.05. 

Q.  But  you  do  not  know  which  one  refers  to  which*.’ — A. 
Xo:  because  T  cannot  find  the  invoices. 

Q.  They  your  statement  here  that  it  is  not  listed  at  $18.05 
is  a  statement  about  which  you  have  no  direct  knowledge'? — 
A.  I  beg  your  pardon.  T  did  not  understand  that. 

Q,  I  am  referring  to  the  record. 

Mr.  Gordon.  What  page? 

670  Q.  Page  65  and  speaking  with  reference  to  Weinert 
and  Katz  Big  Fellow  suits.  You  say — Mr.  Horsky  says: 
“Then  the  $18.05  on  the  exhibit  is  an  erroneous  attribution  of 
that  ceiling  price  to  this  suit — on  this  suit." — .\.  Tliat  is  right. 

Q  You  said  that  is  right. — A.  It  is  not  listed  at  $18.05.  that 
is  right,  because  we  found  the  other  suits  in  stock  at  $18.05  and 
marked  up — marked  at  $18.95. 

Q.  But  so  far  as  it  being  on  the  ceiling  price-list - A.  There 

are  no  style  numbers  on  there. 

Q.  So  therefore  you  cannot  identify  the  suits. — A.  Not  from 
the  ceiling  prices. 

Q.  And  you  do  u.ot  know  whether  it  is  on  the  ceiling  price¬ 
list  or  not. — A.  I  know  there  are  two  Weinert  Katz  suits  on 
here,  one  at  $17.95  and  one  at  $18,95. 

Q.  Now  then.  ]Mr.  Etelson.  referring  to  the  next  item — no. 
the  second,  following  item  on  the  Plaintiff's  Exhibit  8 — do  you 
have  the  list  there'?- — A.  What  was  the  item? 

Q.  Adler  pants. — A.  Yes. 

Q.  Did  you  have  one  of  the  companies.  OPA  7  forms 
680  for  the  comparison  made  in  establishing  the  ceiling  price 
of  those  slacks? — A.  It  was  made  out  under  the  regula¬ 
tion.  Yes,  it  was  put  in  under  Regulation  177  which  is  the  men’s 
and  boys’  clothing  regulation, 

Q.  Now  you  said  you  compared  those  with  slacks  from  the 
Rugby  Manufacturing  Company. — A.  Yes. 

Q.  Will  you  point  out  where  the  slacks  from  the  Company 
appear  on  the  ceiling  price-list? — A.  It  is  on  page  2.  the  fourth 
item  from  the  bottom. 


Q.  And  the  code  number  is  25? — A.  Yes.  sir. 

Q.  Now  then,  will  you  point  out,  Mr.  Etelson.  where  these 
Adler  slacks  appear  on  either  the  August  or  September  supple¬ 
ments  to  the  department's  cost-of-living  statement?- — A.  They 
appear  on — I  don’t  know  whether  \’ou  would  have  it  listed  as 
page  2  or  page  5. 

Q.  Is  that  the  August  10  supplement? — A.  No;  this  \yas 
filed  under  177.  which  is  the  men’s  and  boys’  tailored  clothing 
order  which  came  out  after  the  GMPR. 

Q.  I  undertsand  that,  but  it  is  also  a  cost-of-living 

681  item. — A.  Well,  we  filed  it  as  a  cost-of-living  item. 

Q.  It  did  not  come  into  the  store  until  the  6th  of  July, 
is  that  right? — A.  Yes.  sir. 

Q.  Therefore  it  wouldn’t  be  on  the  list  that  you  filed  on  the 
1st  of  July. — A.  That  is  right. 

Q.  Your  cost-of-living  statement,  original.  It  would  ap- 
I)ear  on  a  supplement. — A.  This  is  a  sui^plernent. 

Q.  All  right.  Now  where  is  it.  please. — A.  I  say  either  your 
page  2  or  page  5.  about  line  8. 

Mr.  Horsry.  What  is  the  code  number  for  Adler? 

The  W’lTNESS.  Two  wool  tweed  zipper.  85.99. 

By  Mr.  Austin; 

Q.  Now  is  that  the  August  supplement’? — A.  No.  this.  I 
think,  was  filed  in  July — either  July  or  August,  and  I  do  not 
remember  the  date  on  which  it  was  filed.  You  see.  July  30th  I 
have  a  date  on  here  so  it  was  filed  either  July  or  August. 

Q.  In  other  words,  this  is  neither  the  original  cost-of-living 
list  nor  the  supplement  due  August  10th.  b.ut  something  that 
was  found  in  between,  is  that  it? — A.  This  is  a  supple- 

682  ment  under  Maximum  Price  Regulation  177.  It  is  an¬ 
other  regulation  which  covered  men’s  and  boys’  tailored 

clothing  and  required  that  it  be  filed  under  that  regulation, 
and  this  was  filed  under  that. 

Q.  And  you  find  that  is.  as  you  say.  on  lines  7  and  8? — A. 
Three,  6 — 8,  yes. 

Q.  Described  as  wool  tw’eed  zipper,  85.99. — A.  And  the 
article  is  described  as  ‘‘Youths’  and  students’  slacks.” 

Q.  Yes.  Now,  Mr.  Etelson.  referring  to  the  Wearbest  Com¬ 
pany’s  camel  coats  which  appear  on  the  second  page  of  Plain¬ 
tiff’s  Exhibit  8. — A.  Wearbest  camel  coats. 

Q.  With  what  coat  did  you  compare  that  coat  to  establish 
its  maximum  price? — A.  They  were  compared  with  covert 
topcoats,  style  No.  6500. 

Q.  Where  did  you  find  those  on  the  base  period  list? — A. 
Where  did  I  find  them  on  what? 
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Q.  On  the  base  period  list.  Well.  I  think  I  have  it  here. 
I  wdll  ask  you  if  it  is  not  line  25  on  the  second  page. — A.  Page 
2?  That  is  right. 

Q.  You  have  an  OPA  7  for  that.  Did  you  have  it  at 
6S3  that  time? — A.  No;  this  is  on  the  4.  This  is  on  the 
OPA  4.  the  original  list. 

Q.  This  is  on  the  original?  Oh.  I  beg  your  pardon.  Did 
you  have  an  OPA  7  for  the  Wearbest? — A.  I  would  say  no. 

Q.  You  did  not  have. — A.  No;  I  don’t  have  any  notation 
of  it. 

Q.  All  right.  Well,  all  those  OPA  7’s  which  you  had  at  that 
time  were  in  your  possession,  were  they  not.  Mr.  Etelson? — 
A.  Yes.  sir. 

Q.  And  digressing  a  bit,  those  were  kept  in  separate  files 
for  each  department,  were  they  not? — A.  Yes.  sir. 

Q.  Now.  Mr.  Etelson.  referring  again  to  Plaintiff's  E.xhibit 
8  on  the  second  page  thereof,  the  item  described  as  No.  4417. 
Kraft.  Barth,  double-breasted.  2  golf  long — can  you  find  that 
on  your  base  period  list — your  base  period  statement? — A.  On 
the"  base  period  statement,  page  1.  the  sixth  item  from  the 
bottom.  There  are  husky  suits,  code  No.  2619.  style  4400. 
full  line  3-piece  tweed.  $17.95.  4417  is  a  husky  suit. 

Q.  44  17  is  a  husky  suit. — A.  Yes.  sir. 

684  Q.  Now  19  is  the  Kraft  Barth  code  number,  is  it? — 
A.  Yes.  sir. 

Q.  N  ow  will  you  refer  to  what  I  believe  is  your  page  3? — 
A.  Page  3? 

Q.  I  think  it  is  your  page  3.  Now  I  refer  you  to  the  fourth 
item  from  the  bottom.  There  is  the  husky  suit.  1  golf,  one 
long.  Jefferson  fabric.  $18.95.  Can  you  identify  that  suit? — 
A.  What  do  you  mean.  “Can  you  identify  it?” 

Q.  Well,  strike  the  question.  Can  you  distinguish  that 
from  the  suits  which  you  just  described  in  the  4400  range? — 
A.  No;  except  that  I  believe  this  fabric  is  different  from  the 
other  fabric. 

Q.  But  you  don't  know  that. — .4.  No;  I  wouldn’t  say. 

Q.  Now  referring  to  Plaintiff’s  Exhibit  8.  Mr.  Etelson,  do 
you  know  what  D.  B.  two  golf  long  means? — A.  Double- 
breasted — pardon  me,  what  are  you  looking  at? 

Q.  I  am  looking  at  this  44  17. — A,  It  is  on  here.  D.  B.  as 
'  double-breasted  and  two  golf  long.  Two  golf  and  a 

685  long  would  ordinarily  mean  that  it  has  two  pairs  of 
knickers  and  a  long  pair  of  trousers.  That  is  what  this 

would  indicate.  Now  on  the  invoice  and  on  the  confirmation 
it  calls  for  a  long  and  golf. 
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Q.  Well,  don’t  you  think  that  is  what  it  means — two  pair  of 
pants ;  one  golf  and  one  long? — A.  Do  I  know  what  this  on  your 
exhibit  means? 

Q.  Yes. — A.  I  do  not  know  what  this  means  on  your  exhibit; 
no. 

Q.  You  don’t? — A.  No. 

Q.  Did  you  check  these  back  against  the  confirmations? — 
A.  I  have  the  confirmation  here. 

Q.  Doesn't  that  appear  on  the  confirmation'? — A.  No :  it  does 
not.  It  appears  as  D.  B.  long  and  golf  husky. 

Q.  D.  B.  long  and  golf  husky'? — A.  That  is  right. 

Q.  Now  then,  Mr.  Etelson,  referring  to  the  last  item  on 
Plaintiff’s  Exhibit  8.  I  believe  you  found  that  on  confirmation 
47608  an  item  numbered  T  12516.  did  you  not? — A.  Yes.  sir. 

Q.  Picarrello  and  Singer'? — A.  Yes,  sir. 

686  Q.  Now  that  is  described  as  Covert  3  piece  C.  V.  P. 
That  means  coat.  vest,  and  pants'? — A.  That  is  what 

you  have  on  here,  but  I  do  not  think  it  is  described  that  way 
on  the  confirmation.  I  think  the  confirmation  is  in  evidence. 
Air.  Horsky.  Yes;  I  put  it  in  evidence. 

Mr.  Austin.  That  is  Defendant’s  Exhibit  either  WW  or  XX. 
The  Witness.  T  12  516  is  on  here  as  single-breasted  Covert 
cadet,  half  line. 

Mr.  Austin.  And  V  8516 

The  Witness.  V  8516  is  C.  V.  P. ;  that  is  right. 

By  Mr.  Austin; 

Q.  Now  what  is  the  code  number.  Mr.  Etelson.  for  Picarrello 
and  Singer — what  is  the  store’s  code  number? — A.  Twenty- 
four. 

Q.  Now  will  you  look  on  your  page  4  on  your  ninth  item  from 
the  bottom? — A.  Yes. 

Q.  That  is  an  item  from  Picarrello  and  Singer,  is  it  not'? — 
A.  Yes,  sir. 

Q.  And  it  is  described  as  a  Covert  piece.  3  piece. 

687  C.  V.  P..  is  it  not? — A.  That  is  right. 

Q.  And  the  price  is  $16.95'? — A.  That  is  right. 

Q.  Now,  Mr.  Clerk,  will  you  hand  the  defendant — uh.  hand 
Mr.  Etelson  Defendant’s  Exhibits  LL  and  MM. 

The  Court.  Suppose  we  take  that  up  after  recess. 

(Recess  for  lunch.) 

688  (The  Court  reconvened  at  1:40  p.  m.) 

The  Court.  Now  you  may  proceed,  if  you  will.  You 
were  just  calling  for  plaintiff's  No.  9  when  we  recessed. 

Clerk.  Didn’t  vou  ask  for  two  exhibits? 


By  Mr.  Ausnx: 

Q.  I  hand  you.  Mr.  Etelson.  what  has  been  identified  and 
introduced  into  evidence  as  Defendants’  Exhibit  LL  and  MM. 
I  believe  the  confirmation  is  Defendant's  Exhibit  LL,  is  it 
not? — A.  Yes.  sir. 

Q.  Shows  a  retail  price  at  §25  for  6404.  is  that  right?- — a. 
6404;  yes.  sir. 

The  Court.  What  have  you  now.  No.  9?  What  exhibits  have 
you? 

Mr.  Austix.  Defendants’  LL  and  MM. 


By  Mr.  Austin: 

Q.  And  the  invoice  which  you  hold  there.  Defendants  Ex¬ 
hibit  MM.  indicates  a  retail  of  27.50'.^ — A.  \  es,  sir. 

Q.  And  is  that  for  No.  6404? — A.  This  invoice  is  lor  No. 
6404,  yes.  sir.  but  this  invoice  does  not  belong  with  this  con¬ 
firmation. 

Q.  It  does  not  belong  with  that  confirmation? — A.  No,  sir. 

Q.  Do  you  have  the  invoice  which  belongs  with  that 
689  confirmation'.'’ — A.  You  say  do  I  have  it? 

Q,  Yes. — A.  No;  I  do  not  have  the  invoice  right  now 
unless  I  handed  it  in  before. 

Q.  All  right,  that  is  all.  Mr.  Etelson.  on  that.  Perhaps  I 
asked  you  this  question,  but  to  make  sure  that  the  record  is 
clear,  where  do  you  keep  the  store’s  OPA  7  forms  now  after  they 
have  been  filled  out  by  the  buyer  and  sent  to  your  office’? — A. 
After  they  have  been  filled  out  by  the  buyer  and  after  the  mer¬ 
chandise  has  been  received  and  the  invoice  has  been  received 
in  the  invoice  office,  the  sevens  are  sent  to  my  office  and  kept 


there. 

Q.  Your  office  is  their  ultimate  destination’? — A.  That 


is 


Q.  And  you  keep  them  on  file  there’? — A.  That  is  right. 

Q.  Has  that  always  been  the  way  they  have  been  handled’? — 


A.  Yes,  sir. 


Q.  I  believe  that  you  stated.  Mr.  Etelson.  that  under  your 
new  system  it  is  impossible  for  merchandise  to  get  on  the  floor 
for  sale  without  its  ceiling  price  being  .determined.  Is  that 


correct’?' — A.  Anything  is  possible. 

Q.  Let  us  forego  the  possibility  of  human  error,  which 
690  we  all  have  to  admit  is  possible. — A.  That  is  correct. 

The  system  is  set  up  so  that  no  merchandise  should  get 
on  the  floor  unless  the  ceiling  price  is  established. 

Q.  Now.  then.  I  believe  you  further  testified  that  the  viola¬ 
tions  that  have  been  pointed  out  to  you.  that  is.  to  the  store,  by 
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reason  of  this  investigation,  have  all  been  corrected  as  they 
were  pointed  out? — A.  That  is  right. 

Q.  And  is  that  true  with  respect  to  all  departments  in  the 
store  or  only  those  departments  in  which  the  investigation  took 
place? — A.  That  is  true  with  respect  to  all  of  the  departments 
in  which  the  investigation  took  place  up  to  this  point.  At  the 
same  time,  since  the  investigation,  we  have  begun  taking  inven¬ 
tory  in  all  the  departments  in  the  store  in  order  to  recheck  our 
records  and  try  to  rectify  any  mistakes  that  may  have  ha])pened 
if  we  find  them.  We  have  had  a  staff  doing  nothing  but  that. 

Q.  That  has  not  been  completed  yet? — A.  Oh.  no;  we  have 
had  a  staff  working  on  that  for  a  long  while  now. 

Q.  I  believe  you  stated  that  all  markups  must  now  be  ap¬ 
proved  by  your  office.  A.  That  is  right. 

691  Q.  And  in  addition,  do  they  still  have  to  be  apj^roved 
by  Mr.  Weitzberg  or  Mr.  Brown? — A.  Xo. 

Q.  That  was  formerly  the  case,  was  it  not? — A.  That  was 
only  the  case  in  the  early  days  while  Mr.  Levi,  I  think,  was 
busy  w’ith  getting  the  other  records  set.  After  a  while,  mark¬ 
ups.  came  through  our  department. 

Q.  In  other  words,  the  previous  order  with  respect  to  all 
mark-ups  having  to  be  approved  by  ]\Ir.  Brown  or  Mr.  Weitz- 
berg  after  May  1st  was  rescinded,  was  it? — A.  Yes.  it  was 
changed  because  the  records  were  in  our  office,  not  in  their 
offices,  and  the  mark-up  would  have  to  come  through  our  of¬ 
fice,  so  we  could  check  it  against  the  records,  through  our  j:)rice 
control  office. 

Q.  You  did  not  introduce  any  bulletin  to  that  effect,  did 
you? — A.  Xo. 

Q.  There  has  been  no  record? — A.  Xo:  but  that  is  the 
actual - 

Q.  That  is  the  actual  practice? — A.  Yes.  because  they  can 
have  no  records  against  which  to  check  it.  The  records  are  in 
our  office;  therefore,  we  must  check  it. 

Q.  They  have  some  burden,  do  they  not.  for  the 

692  store  s  own  merchandising  procedure? — A.  I  didn't  get 
the  first  part  of  it. 

Q.  Strike  the  question.  Outside  of  OPA  requirements, 
someone  checks 'those  mark-ups.  do  they  not? — A.  They  are 
checked  in  the  merchandise  control  office  after  they  go  through 
our  office. 

Q.  Yes. — A.  That  is.  they  are  entered  against  the  records 
in  there. 

Q.  X’ow  referring,  Mr.  Etelson.  to  the  Plaintiff’s  Exhibit  X'o. 
31.  Department  60— my  notes  are  not  clear — Mr.  Etelson.  did 
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you  say  that  this  9 ISO  mattress  was  listed  on  the  base  period 
statement? — A.  Yes.  sir;  that  is  right. 

Q.  It  is  listed? — A.  It  is  listed. 

Q.  Where  do  you  find  that? — A.  I  said  it  was  listed  on  page 
2.  line  10.  but  that  the  complete  description  had  been  left  off 
by  the  tyj)ist.  The  complete  description  ai)pears  on  OPA-4. 
It  is  here. 

Q.  2.  line  10? — A.  Yes.  sir. 

Q.  In  other  words,  on  the  base  i)eriod  statement,  it  does  not 
have  either  the  department  number  or  the  code  number 
093  of  the  manufacturer  or  the  style  number? — A.  That 
is  right.  It  is  on  the  OPA-4.  but  it  was  evidently  left 
off  by  the  typist. 

Q.  And  it  was  listed  there  at - 2t).50. 

Q.  29.50.  is  it  not? — A.  Yes.  sir. 

Q.  Now.  then,  referring  to  page  4  of  Plaintiff's  Exhibit  Xo. 
31. — Yes.  sir. 

Q.  I  believe  you  said  that  that  mattress.  800-30  was  listed? — 
A.  I  said  that  800-30  is  listed  at  13.95. 

Q.  I  didn't  get  that. — A.  It  is  listed  at  13.95  on  page  2. 
line  39. 

Q.  All  right :  now.  how  about  the  800  Sound-Sleep  mat¬ 
tress'? — That  is  not  listed,  sir:  it  was  sold  out  in  March  ac¬ 
cording  to  the  guide  card. 

Q.  And  the  307  Sleepway'? — A.  That  is  listed  on  page  2, 
line  14.  and  the  word  Sleej^way  appears  on  the  OP.\-4  but 
was  evidently  left  off  by  the  typist. 

Q.  That  is  listed.  I  believe,  at  19.99'? — A.  That  is  right. 

Q.  Xow.  then,  with  respect  to  the  307-25  studio:  that 
694  is  listed.  1  believe,  on  page  4'? — A.  Line  9. 

!  Q.  Which  is  described  as  60-17307,  various  covers. — 
A.  Various  covers;  yes.  sir. 

Q.  And  the  price  is  at  34.95'? — A.  That  is  right. 

Q.  And  that  has  been  sold,  has  it  not.  Mr.  Etelson.  at  prices 
in  excess  of  the  listed  ceiling  price? — A.  According  to  your 
records,  and  evidently  according  to  our  guide  card,  and  I  would 
say  subject  to  any  correction  by  finding  or  sales  check,  this  is 
the  price  at  which  it  was  sold. 

Q.  Up  to  this  point  you  have  not  found  anything  to  the 
contrary? — A.  No,  sir. 

Q.  Now,  then,  with  respect  to  this  3073  studio,  you  find  that 
listed? — A.  That  is  the  307.  the  one  I  just  pointed  out  to  you, 
307,  various  covers. 

Q.  That  is  the  same  307-25? — A.  That  is  right. 

Q.  And  the  next.  I  believe,  the  387-21412  sofa-bed  is  listed 
on  line  14,  page  4,  is  that  correct? — A.  That’s  right. 
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Q.  And  what  is  the— is  that  49.95.  the  ceiling  price?— 

695  A.  No,  47.50. 

Q.  47.50?— A.  That’s  right.  It  is  listed  at  47.50. 

Q.  Now.  then,  this  next  item  is  the  same  as  we  have  already 
discussed,  isn’t  it’? — A.  That’s  right. 

Q.  And  now  the  66210  utility  cot.  is  that  listed? — A.  You 
have  it  here  as  listed. 

Q.  And  where  do  you  find  that?— A.  I  took  your  word  for  it. 

Q.  Well,  you  didn’t  take  our  word  for  anything  else ;  I  thought 
possibly  you  would  want  to  show  that  to  us. — A.  All  right ;  I 
will  find  it.  It  is  on  page  1.  line  46. 

Q.  46?— A.  Yes. 

Q.  At  39.99’? — A.  That  is  right. 

Q.  Now,  then,  with  respect  to  the  92679  streamlined  cots;  I 
believe  you  say  those  are  listed  on  page  1.  line  48'? — A.  That 
is  right, 

Q,  And  on  the  base  period  statement.  Mr.  Etclson,  those  cots 
are  not  distinguished  by  size,  arc  they’? — A.  That  is  right. 

Redirect  examination  by  Mr.  Housky: 

696  Q.  One  or  two  questions  for  clarification.  Mr.  Titcl- 
son.  you  testified  under  direct  examination  and  cross- 

examination  that  your  price  control  office  at  the  Hecht  Com¬ 
pany  had  an  unlimited  budget;  that  was  correct’.'* — A.  That  is 
right. 

Q,  Was  it  always  possible  for  you  to  get  all  the  people  you 
wanted  even  though  you  had  the  money  with  which  to  pay 
them’? — A.  No;  it  was  not  possible  to  keep  the  people  we  had 
or  get  the  people  we  wanted.  We  continually  had  requisitions 
in  the  personnel  office  trying  to  get  people  and  replacements. 

Q.  Do  you  have  any  now’? — A.  Yes.  we  have  had  them  all 
the  time,  for  some  time. 

Q.  What  is  the  number  you  know  of  requisitions  that  are 
now  pending’? — A.  I  would  say  that  there  are — I  don’t  know. 
I  noticed  about  three  or  four  new  people  on  my  staff  this  morn¬ 
ing.  I  would  say  that  we  have  had  an  average  of  five  or  six 
requisitions  down  there  all  the  time. 

Q.  With  respect  to  the  question  which  Mr.  Austin  asked  you 
on  cross-examination  as  to  whether  the  only,  or  only  the  de¬ 
partments  investigated  were  being  corrected  or  not.  did  I 
understand  you  to  say  that  you  are  correcting  mistakes 
throughout  the  store  as  soon  as  they  are  discovered’? — 
A.  We  are  checking  the  entire  store.  We  have  a  staff 

697  which  has  been  for  some  time  now  on  the  job  of  check¬ 
ing  and  inventorying  the  entire  store,  and  we  are  match- 
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ing  the  information  against  our  lists,  and  in  order  to  find  any 
errors  that  may  be  in  there,  and  in  order  to  correct  them. 

Q.  When  did  that  begin? — A.  That  started  a  long  time  ago. 
I  would  say.  to  the  best  of  my  recollection,  it  was  the  latter 
part  of  November;  sometime  in  November. 

Q.  After  the  investigation  but  before  the  suit,  is  that 
right? — A.  After  the  investigation,  but  before  the  suit. 

Q.  And  that  will,  so  far  as  it  is  possible  to  do  so,  correct 
these  listing  errors  which  have  been  pointed  out.  not  only  for 
these  departments,  but  for  all  departments? — A.  That  is  cor¬ 
rect.  sir. 

Q.  Ajid  style  numbers  will  be  included? — A.  Yes.  sir;  we 
are  doing  all  we  possibly  can. 

Q.  I  think  that  is  all.  Your  Honor. 

Re-cross-examination  by  Mr.  Austin; 

Q.  Mr.  Etelson,  did  any  of  this  checking  begin  before  the 
investisration? — A.  No;  not  bv  this  particular  staff. 

Q.  That  is  all. 

698  Redirect  examination  by  Mr.  Horsky: 

Q,  IIow  large  is  the  staff.  Mr.  Etelson? — A.  I  haven’t 
checked  in  the  last  week.  I  don’t  know  where  it  stands  right 
now.  but  it  is  a  staff  of  about  five  under  a  supervisor. 

Q.  Just  so  that  it  will  be  perfectly  clear,  the  staff  you  referred 
to  is  the  staff  that  is  doing  the  checking,  not  your  own  price- 
control  office? — A.  Checking. 

Q.  How  many  are  there  in  your  price-control  office  now, 
with  the  ones  that  you  saw  this  morning’? — A.  I  don't  know. 
I  mean.  I  would  say  that  including- this  staff  of  five  it  is  around 
23,1  24  at  the  moment.  It  varies  day  by  day.  One  day  I 
counted  there  19,  the  next  day  it  will  be  17.  then  it  will  be  22. 
It  is  verv^  hard  to  keep  tab  on  them  right  now.  particularly 
since  I  have  been  on  this  case. 

iMr.  Horsky.  I  will  call  Mr.  Emil  Singer. 

Mr.  Emil  Singer,  a  witness  called  by  and  on  behalf  of  the 
defendant,  having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  examination  by  Mr.  Horsky: 

Q.  Will  you  state  your  name  for  the  reporter? — A.  Emil 
Singer.  .5534  Nevada  Avenue,  Chevy  Chase,  D.  C. 

699  Q.  You  are  employed  by  the  Hecht  Company,  is  that 
correct’? — A.  Yes.  sir. 

Q.  What  is  your  position? — A.  Buyer  of  case  goods,  depart¬ 
ment  69. 
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Q.  Would  you  explain  to  the  court  what  case  goods  are? — A. 
It  is  a  technical  term  for  bedroom  furniture  excluding  mat¬ 
tresses  and  springs,  dining  room  furniture  and  dinette  furniture, 
anything  made  out  of  wood  is  generally  called  case  goods. 

Q.  How  long  have  you  been  in  Department  69,  Mr.  Singer? — 
A.  Five  years. 

Q.  How  long  have  you  been  employed  by  the  Hecht  Com¬ 
pany? — A.  Six  years. 

Q.  Do  you  recall,  Mr.  Singer,  the  preparation  of  the  lists 
that  you  filled  out  on  OPA  form  No.  4  about  the  early  part  of 
May  last  year? — A.  Yes,  sir. 

Q.  You  worked  on  those? — A.  Yes.  sir. 

Q.  Did  you  use  the  delivery  checks  in  determining  what  tlie 
ceiling  prices  should  be  on  those  items? — A.  No,  sir. 

Q.  Would  you  explain  to  the  court  if  you  can  why  you  did 
not?' — A.  We  had  meeting  after  meeting.  Wc  have  been 

700  discussing  the  entire  situation,  and  the  time  element 
entered  into  it.  It  would  have  taken  us  months  to  do  it, 

so  we  didn't  use  our  sales  checks  for  that  })urpose. 

Q.  Will  you  explain  what  you  did  do? — Wc  decided  to  go 
out  on  the  floor  and  take  our  prices  appearing  on  the  price  tags 
on  the  merchandise  as  listed. 

Q.  Did  you  also  try  to  recall  whether  any  of  those  had  been 
changed  from  IVIarch  and  changed  them  yourself,  if  you  remem¬ 
ber  that? — A.  Since  March? 

Q.  Yes,  at  that  time.  When  you  were  making  out  this  list, 
did  you  try  to  remember  items  which  might  have  been  sold  at  a 
different  price  in  March  than  the  prices  on  the  floor? — .4.  Yes. 
in  a  few  cases  we  have  lowered  the  prices  or  increased  to  cor¬ 
respond  with  what  we  thought  the  price  was  in  March. 

Q.  And  you  changed  those  on  your  list? — A.  Yes.  sir. 

Q.  Since  March,  Mr.  Singer,  it  appears  from  an  exhibit  intro¬ 
duced  by  the  Government.  Plaintiff’s  Exhibit  No.  22.  lliat  there 
are  certain  items  that  were  found  in  your  dei)artment  on  the 
early  part  of  October  that  were  not  on  any  ceiling  price  list. 
Can  you  tell  the  Court  why  those  items  would  not  be  oit  the  list? 
I  will  hand  you — or  have  you  a  copy  of  the  exhibit  there? 

701  May  I  make  it  more  specific.  Are  you  familiar  with  the 
store  form  OPA  7? — A.  Yes,  sir. 

Q.  Have  you  made  out  form  OPA-7  on  items  of  furniture? — 
A.  I  have  made  out  some. 

Q.  Would  you  assume,  would  these  items  on  this  exhibit  that 
you  have  in  your  hand  be  items  as  to  which  you  have  not  made 
out? — A.  Yes,  sir, 

Q.  W’ould  you  explain  how  that  would  happen? — A.  W^e 
have  taken  the  listing  of  all  the  merchandise  on  our  floor.  I 
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believe  it  was  the  16th  or  18th  of  May.  and  naturally  since 
merchandise  coming  onto  the  floors  didn't  stop  on  account  of 
market  conditions — we  were  preparing  for  our  half-yearly 
sale — and  this  merchandise  evidently  came  on  the  floor,  and 
that  is  the  reason  after  May  18th.  that  is  the  reason  ceiling 
prices  have  not  been  listed  on  the  original  list. 

Q.  Do  I  understand  you  to  say  that  you  were  too  busy  to 
list  them,  is  that  the  idea?-  You  had  too  much  merchandise? — 
A.  We  were  preparing  at  that  time  the  original  list,  and  mean¬ 
while  this  merchandise  kci)t  on  coming  in  and  we  did  not  get 
to  it  to  list  these  also. 

Q.  You  understand  that  you  have  to  make  out  an  OPA 

702  No.  7  form  for  each  item? — A.  I  have  made  out  OPA-7 
forms  and  I  had  them  on  my  desk  and  I  showed  them  to 

one  of  the  investigators.  Mr.  Weber.  I  believe,  and  I  believe  Mr, 
Kaplan  also,  even  though  OPA-7  forms  were  not  turned  into 
Mr.  Etelson's  oflace,  because  I  had  shopping  to  do.  It  is  a  very 
long  procedure  and  would  have  taken  a  lot  of  time.  I  had  to 
go  out  shopping  myself.  Compari.«;ons  have  to  be  made,  and 
that  was  the  reason  for  the  delay. 

Q.  These  comparisons  you  speak  of  that  you  have  to  shop 
for  were  items  that  were  not  on  sale  in  the  Hecht  Company,  is 
that  correct? — A.  Some  of  them  were  not  on  sale  at  the  Hecht 
Company,  and  some  of  them  were  not  in  stock  any  more  at  the 
time,  although  they  appeared  on  the  original  ceiling  price  lists, 
and  nobody  else  could  make  a  comparison  unless  it  was  me 
])ersonally.  because  I  had  a  picture  in  my  mind  of  the  mer¬ 
chandise.  and  in  order  to  be  able  to  make  a  proper  comparison 
according  to  the  OPA  rules,  the  item  has  got  to  be  similar  in 
appearance  and  serviceability,  and  nobody  else  can  determine 
that  but  me  as  the  buyer,  because  I  have  the  picture  of  that 
merchandise  in  my  mind. 

Q.  You  understand  now.  do  you  not,  Mr.  Singer,  that  no  item 
can  be  sold  until  the  OPA-7  has  been  filled  out? — A.  Yes.  sir. 

Q.  And  has  gone  through  Mr.  Etelson’s  office? — A.  Yes, 
sir. 

703  Q.  And  that  is  being  done? — A.  That  is  being  done  to 
the  best  of  my  knowledge. 

Q,  Now  refer  to  that  Plaintiff’s  Exhibit  No.  22.  Mr.  Singer. 
Will  you  tell  the  Court  whether  there  are  any  items  on  that 
exhibit  which  actually  do  aj)pear  on  your  ceiling  price  list?  I 
will  hand  you  the  ceiling  price  list  and  ask  you  to  point  them 
out  to  the  Court.  Are  there  any  items  on  there  that  arc  actu¬ 
ally  listed,  are  there  items  on  this  exhibit  that  are  actually  on 
your  list? — A.  I  believe  there  are  some  items.  I  will  verify 
with  the  list  in  just  a  second. 
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Q.  Will  you  indicate  as  you  go  along? — A.  Yes,  sir. 

Q.  May  I  help  you.  Mr.  Singer?  I  refer  to  the  item  which 
is  entitled  style  5051,  armchair,  blue,  and  ask  you  if  that  is  listed 
on  page  10.  line  15? — A.  That  is  right;  it  is  on  page  10,  line 
15.  49-5051  armchair  listed  at  819.95. 

Q.  I  refer  you  to  the  next  item,  which  is  described  as  5051 
armchair — that  is  the  same  chair.  I  take  it. — A.  That  is  a 
duplication  of  the  same  item. 

Q.  5052  armchair.  5053  armchair,  is  that  listed  on  i^age  14. 
line  15;  excuse  me,  page  10.  line  17. 

Mr.  Austin.  That  is  for  5053? 

704  Mr.  Horsky.  5053,  that  is  right. 

The  Witness.  It  is  listed  on  10.  line  17. 5053  at  $14.95, 
and  on - 

By  Mr.  Horsky  : 

Q.  Just  a  moment.  Mr.  Singer;  I  notice  it  is  also  the  next 
one  in  green,  if  I  read  this  correctly. — A.  One  is  an  armchair 
and  the  other  one  is  a  side  chair. 

Q.  Excuse  me. — A.  And  on  ten.  line  7,  49-5054  is  listed  at 
$12.95. 

Mr.  Austin.  What  line  is  that 

The  Witness.  10,  line  7.  49-5054. 

By  Mr.  Horsky  : 

Q.  A  side  chair  at  $12.95.  is  that  correct? — A.  Yes,  sir;  side 
chair  at  $12.95. 

Q.  Near  the  bottom  of  the  exhibit.  Mr.  Singer.  I  refer  you 
to  item  listed  as  765-366.  a  china  table,  is  that  listed  on  page 
12.  line  21? — A.  On  page  12.  line  21.  765-366.  there  is  no  title 
given  to  the  piece  of  merchandise,  there  is  no  description,  I 
mean,  at  $39.95.  but  the  number  366  from  that  particular  fac¬ 
tory  designates  a  china  closet, 

Q.  China  closet? — A.  Yes.  sir. 

Q.  Would  china  refer  to  anything  else  than  closet? — A.  No. 
sir;  not  in  my  department. 

705  Q.  The  next  item,  Mr.  Singer,  is  the  one  immediately 
below  that.  765-373;  is  that  listed  on  page  13.  line  21? — 

A.  On  page  13.  line  21  we  have  listed  765-373  item  which  is 
a  refectory  solid  maple  table.  Description  has  evidently  been 
left  out.  It  is  listed  as  a  table. 

Q.  With  the  style  number? — .A.  That  is  right. 

Q.  Now  the  foiirtli  item  from  the  end  of  that  sheet  is  429- 
4100  bench.  Is  that  listed  on  jiage  1.  line  4? — A.  Page  1. 
line  4.  we  have  listed  429-4100  blond  mahogany  veneer  and 
gumwood  bench  at  $13.95. 

.'21075 — 13 - 10 
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Q.  On  the  next  sheet.  Mr.  Singer.  I  refer  you  to  the  item 
about  10  lines  down.  765-12:  china  closet,  is  that  listed  on  page 
12.  line  24? — A.  12.  line  24.  china  closet,  is  listed  765-12  at 
$29.95 ;  that  is  a  china  closet. 

Q.  And  at  the  last  item  of  the  middle  group  on  that  same 
sheet,  page  2  of  Plaintiff’s  Exhibit  No.  22.  I  refer  you  to  an 
8001  chest  and  ask  you  if  that  is  listed  on  page  16.  line  6? — A. 
Page  16.  line  6.  there  is  No.  8001.  solid  maple  chest  listed  at 
$23. 

Q.  The  fourth  item  from  the  bottom  on  i)age  2  of  Plaintiff’s 
Exhibit  No.  22  is  a  746-307  chest.  I  ask  you  if  that  is 
705A  listed  on  page  16.  line  9? — A.  Page  16.  line  9.  is  listed 
307  solid  maple  chest  at  827.95. 

Q.  I  notice  that  this  one  is  indicated  as  A-307. — A.  That  is 
erroneous.  That  should  be  B-307.  for  the  simple  reason  that 
this  manufacturer  from  season  to  season  changes  the  designs 
to  a  small  extent  in  order  to  be  able  to  discriminate  between 
them.  They  put  these  letters  in  front  of  it.  This  has  not 
been  in  stock,  the  A-307.  since  1941. 1  believe. 

Q.  The  listing  you  have,  however,  is - A.  Is  just  307. 

Q.  Without  the  letter? — A.  Without  the  letter,  because  that 
is  the  only  one  we  had  on  the  floor. 

Q.  Should  it  bo  described  as  B-307  on  this  list’.’ — A.  Well, 
if  we  had  any  of  the  others  in  stock  it  should  be  described  as 
B-307  just  for  tlie  purjwse  so  the  customer  who  makes  the 
purchase  gets  the  proper  chest ;  otherwise,  they  would  not  know 
which  one  to  send  them. 

Q.  They  both  sell  at  the  same  price? — A.  The  prices  in  1941 
were  different  than  they  were  in  1942. 

'  Q.  On  the  next  item,  a  chest.  310,  I  ask  you  if  that  is  listed 
on  page  16.  line  10’? — A.  That  is  also  listed  on  page  16.  line  10, 
as  310;  either  the  A  or  B  has  been  left  out.  and  this  is  a  ]xtrt 
of  the  same  series.  You  sec.  a  bedroom  suite  consists  of 

706  seven  pieces,  bed.  dresser,  chest,  vanity,  bench,  night 
table,  and  chair.  So  this  is  a  part  of  that  same  series,* 

Q.  Is  the  series  called  310'.’ — A.  300  series.  The  second  two 
numbers  indicate  the  particular  piece.  It  is  either  a  bed  or 
a  chest  or  a  dresser:  300  would  be  a  dresser,  307  is  a  chest. 

Q.  I  see.  Now.  the  next  to  the  last  item  on  that  sheet  is 
32S,  vanity,  is  that  listed  on  page  16.  line  S’? — A.  That  is  listed 
as  32S.  vanity,  at  $35.  and  that  is  a  part  of  the  same  series 
that  we  mentioned  a  few  minutes  ago. 

707  Mr.  Horsky.  Your  Honor.  I  would  like  to  pursue  the 
same  course  with  these  furniture  departments  that  I 

did  before,  and  I  would  like  to  have  Mr.  Weitzberg.  who  is  the 
man  who  has  helped  Mr.  Etelson  on  the  investigation,  take 
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them  up  from  time  to  time.  I  have  put  the  buyers  on  from 
each  department,  and  I’d  like  to  call  on  Mr.  Weitzberg  from 
time  to  time  for  further  evidence.  So  at  this  time  I  have  no 
more  questions  for  Mr.  Singer,  but  I  want  the  Government 
counsel  to  understand  there  will  be  another  man  testifying 
about  this  department. 

Mr.  Austin.  We  understand  this  is  the  method  counsel  for 
defendant  expects  to  pursue.  Are  you  through  with  Mr. 
Singer? 

Mr.  Horsky.  Yes. 

Cross-examination  by  Mr.  Austin: 

Q.  Mr.  Singer,  you  said  that  you  showed  OPA-7's  that  you 
had  made  out  to  Mr.  Weber? — A.  Mr.  Weber  and  Mr.  Kaplan. 

Q.  And  you  showed  them  to  Mr.  Kaplan? — A.  Yes;  they 
were  not  in  the  OPA  oflBce.  They  were  in  the  office  in  the 
midst  of  preparation.  In  other  words,  the  top  had  been  filled 
out  and  the  bottom  comparison  hadn't  been  made  on  all  of 
them  as  yet  at  the  time. 

70S  Q.  But  you  did  show  him  the  store’s  OPA-7  form? — 
A.  Yes,  sir. 

Q.  Which  you  had  started  to  fill  out? — A.  Yes.  sir. 

Q.  How  many  of  those  did  you  show  him? — A.  Oh.  I  ven¬ 
ture  to  Siiy  it  must  have  been  150  to  200. 

Q.  It  must  have  been  150  to  200? — A.  I  couldn’t  recall 
exactly.  I  didn’t  take  a  count. 

Q.  Was  the  merchandise  which  those  represented  on  the 
floor  selling  at  that  time? — A.  I  should  say  a  great  part  of  it. 

Q.  A  great  part  of  it. 

Mr.  Austin.  That  is  all.  I  believe.  Just  step  down.  Mr. 
Singer. 

(Witness  excused.) 

Mr.  Horsky.  I  will  call  Mr.  Weitzberg. 

Osc.\R  C.‘  Weitzberg,  a  witness  called  on  behalf  of  the  de¬ 
fendant.  having  been  first  duly  sworn,  was  examined  and  testi¬ 
fied  as  follows : 

Direct  examination  by  Mr.  Horsky: 

Q.  Would  you  state  your  name  to  the  reporter.  Mr.  Weitz¬ 
berg? — A.  Oscar  C.  Weitzberg.  W’-e-i-t-z-b-e-r-g. 

Q.  Are  you  employed  by  the  Hecht  Co.? — A.  That’s 
correct. 

709  Q.  What  is  your  position? — A.  I  am  the  comptroller 
of  the  store. 

Q.  Have  you  been  assisting  with  respect  to  the  investigatioa 
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of  the  exhibits  introduced  by  the  Government  in  this  case? — 
A.  I  have. 

Q.  You  have  made  the  investigation  of  Department  69? — 
A.  That’s  correct. 

Q.  With  respect  to  these  exhibits? — A.  That’s  correct. 

Q.  You  had  the  assistance,  I  take  it.  of  Mr.  Singer? — A.  Mr. 
Singer;  yes.  sir. 

Q.  Did  anyone  else  assist  you? — ^A.  Yes;  I  had  a  number  of 
people  in  the  warehouse  assist  me  in  pulling  checks  and  review'- 
ing  the  guide  cards. 

Q.  Could  you  estimate  how  many  people  it  was? — A.  I’d  say 
about  4  people,  besides  Mr.  Singer. 

Q.  You  have  also  investigated.  I  believe,  Departments  59 
and  76.  is  that  right? — A.  That’s  correct,  sir. 

Q.  How  long  have  you  spent  in  the  investigation  of  these 
thtce  departments  with  respect  to  the  Government  s  exhibits? — 
A.  Since  the  early  part  of  December. 

710  Q.  I  don’t  suppose  you  have  been  full  time?- — A.  No. 
I  have  had  some  other  duties  to  take  care  of.  but  it 

took  most  of  my  time.  There  were  a  few  days  when  I  didn’t 
do  anything  on  this,  but  I  generally  started  about  ten  o’clock 
and  worked  all  the  way  through  until  about  5:00  or  5:30. 

Q.  I  hand  you.  Mr.  Weitzberg.  Plaintiff’s  Exhibit  20  in  four 
sheets,  and  ask  you  if  you  have  investigated  the  items  on  that 
Exhibit? — A.  I  have.  sir. 

Q.  The  first  item  on  that  Exhibit  is  an  item  which  has  no 
figures  on  the  right-hand  side  of  the  page,  which  indicates  sales 
after  May  18. 

Mr.  Horsky.  Do  I  understand.  Mr.  Austin,  that  that  means 
that  that  is  to  be  ignored? 

Mr.  Austin.  Yes. 

By  Mr.  Horsky: 

Q.  The  next  item.  Mr.  Weitzberg,  is  a  vanity  which  lists  a 
IMarch  price  at  S36.00  and  sales  at  a  later  date  of  $38.00,  and 
is  indicated  as  not  being  listed.  W'hat  did  your  investigation 
disclose  with  respect  to  that  item’? — A.  May  I  refer  to  my  notes? 
Q.  Yes;  you  may, 

(Witness  referred  to  notes.) 

711  A.  My  investigation  disclosed  that  the  highest  de- 
liverv  was  $35.00.  although  there  were  sales  in  March 

at  $38.00. 

Q.  Which  were  not  delivered  in  March’i’ — A.  That’s  correct. 
They  wore  delivered  in  April. 

Q,  I  notice  that  there  is  one  sale  at  30.  although  the  others 
are  at  38.  Did  you  discover  anything  with  respect  to  that 
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item;  that  particular  sale? — A.  I  don’t  appear  to  have  a  guide 
card  after  July  3.  and  this  was  a  sale,  according  to  my  notes, 
that  was  cancelled  on  August  2.  I  have  no  other  information 
about  the  sale  of  $39.00  except  that  it  w’as  cancelled  on  August  2. 
Q.  You  don't  have  that  guide  card? — A.  No. 

Q.  Did  you  find  out  w’hether  this  was  listed.  Mr.  Weitz- 
berg'? — A.  No;  this  w’as  not  listed. 

Q.  Your  conclusion  is  that  the  sales  after  May  18  w’ere  at 
too  high  a  price'? — A.  That’s  correct,  sir. 

Q.  The  next  item  is  a  walnut  chest  to  Richard  Lewitt,  the 
March  price  being  $33.95,  and  subsequent  sales  at  $39  and 
$37.95,  and  indicated  as  being  listed.  What  did  you  discover 
with  respect  to  that  item'? — A.  The  highest  delivery  in  March 
was  $33.95. 

712  Q.  I  notice  that  both  of  the  sales,  ?^ir.  Weitzberg — One 
is  to  Lewitt  and  one  is  to  Lothewitt.  It  looks  as  if  it 

might  be  the  same.  Have  you  investigated'.'’ — A.  Yes;  it, 
seems  as  if  they  are  the  same.  The  second  one  is  an  exchange 
and  not  a  sale.  That  is.  apparently  the  first  piece  of  merchan¬ 
dise  that  was  delivered  to  the  customer  was  damaged  and  we 
had  to  send  her  another  one.  and  the  guide  card  shows  there 
was  one  sale  and  an  exchange. 

Q.  And  these  are  both  the  same  person'? — A.  That's  correct- 
Q.  So  there  was  really  only  one  sale  of  this  walnut  chest  after 
May  18'? — A.  That’s  correct. 

Q.  At  what  price  was  that  sale.  Mr.  Weitzberg'? — .-V.  That 
sale? 

Q.  That  is.  was  the  sale  at  39  or  37'? — A.  The  sale  was  at 
$37.95  on  June  16. 

Q.  This  Exhibit  indicates  that  on  June  16  the  $39.95  item 
applied.  Will  you  check  that  again? — A.  I’ll  check  that.  The 
guide  card  shows  $37.95. 

Q.  On  June  16? — A.  June  16,  that's  correct. 

Q.  Thank  you. 

Mr.  Horsky.  I  should  indicate,  how’ever.  that  I  would 

713  be  perfectly  willing  to  have  Government  counsel  cross- 
examine  as  we  go  over  this  so  we  won’t  have  to  go  over 

it,  if  they  wish. 

Mr.  Austin.  We  will  do  that,  but  we  see  no  occasion  so  far.. 
if  the  Court  please. 

Mr.  Horsky.  Thank  you. 

By  Mr.  Horsky: 

Q.  The  next  item  is  a  vanity  with  the  price  indicated  at 
$46.00  in  March  and  one  sale  at  $50.00.  And  there  is  an  item 
on  the  submitted  ceiling  price  list  column  indicating  “Exchange 
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50".  which  I  do  not  understand.  Will  you  explain  what  you 
found  out  with  res])ect  to  that  item? — A.  I  don’t  have  the  guide 
card  for  that. 

Q.  You  do  not  have  the  guide  card? — A.  No;  I  do  not  have 
the  guide  card  for  that.  You  see.  the  reason  I  don’t  have  ail 
the  guide  cards  is  because  we  are  taking  inventory  at  this  time, 
and  some  of  these  guide  cards  are  what  we  call  current  guide 
cards  and  they  have  to  be  checked;  and  we  just  completed  ov.: 
inventory  on  J^aturday.  and  some  of  those  cards  are  being  proc¬ 
essed  right  now. 

Q.  What  was  the  result  of  your  investigation  from  the  infor¬ 
mation  you  have  on  this  item’? — A.  The  result  of  my  investi¬ 
gation  showed  that  the  correct  ceiling  was  S46.00.  and 

714  i  haven’t  been  able  to  check  to  see  whether  that  was  a 
S50sale  or  whether  that  was  an  exchange  whicli  h.ad  been 

])Osted  at  SoO.OO. 

Q.  The  last  column  indicates.  ‘‘Exchange"  and  then  “50". 
Would  that  suggest  to  you  that  it  was  an  exchange  at  $50’.^ — 
A.  If  I  remember,  and  it  is  quite  some  time  since  I  woiked  on 
this  particular  card,  there  was  an  exchange  at  S50.00.  but  the 
only  thing  I  was  checking  at  that  time  was  our  highest  delivery, 
which  was  S46.00. 

Q.  I  see.  Was  this  listed.  Mr.  Weitzberg?' — A.  Yes;  it  was 
listed  at  S50.00.  That  was  on  page  2.  line  48. 

Cross-examination  by  Mr.  Austin  : 

Q.  If  the  transaction  with  Mr.  Behrens  was  an  exchange,  he 
was  charged  S50.00,  was  he  not? — A.  Not  necessarily,  because 
we  post  to  the  guide  cards  in  order  to  show  that  a  piece  of  mer¬ 
chandise  has  left  our  stock.  The  guide  card,  after  all.  is  a  control 
of  stock.  When  there  is  a  sale,  we  post  an  entry  showing  the 
amount  that  we  charged  the  customer  from  the  sales  check. 
When  there  is  an  exchange  and  we  exchange  a  piece  for  a  cus¬ 
tomer.  the  service  bureau  or  the  adjustment  bureau  makes  an 
exchange  order.  The  rule  is  that  they’re  supposed  to  check 
with  the  sales  check  to  see  what  the  customer  had  been 

715  originally  charged.  If  they  pick  up  the  wrong  sales 
check  in  making  out  the  new  exchange  order,  or  if  they 

can’t  find  it.  then  they  call  the  warehouse  to  find  out  what  the 
proper  price  is  for  that  particular  piece  of  merchandise.  If  it 
IS  called  over  to  the  girl  incorrectly,  and  it  is  conceivable  that  it 
may  be  because  of  the  fact  that  some  of  the  numbers  are  so  close 
to  each  other  and  the  girls,  after  all.  some  of  them,  are  new  and 
untrained,  may  call  off  the  wrong  price. 

Actually,  the  customer  isn’t  charged  S50.00.  It’s  just  a 
clearance  on  our  guide  cards.  S50.00  for-  a  piece  going  out ; 
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and  then  there  will  be  a  credit  of  §50.00  for  a  piece  coming 
back.  That  is,  our  exchange  order  has  a  top  and  a  bottom. 
The  upper  part  of  the  exchange  order  shows  the  amount  that 
we  charge  it  out  at.  and  the  bottom  part  shows  the  amount 
that  it  is  credited  in  at,  and  it  s  at  the  same  price  so  there  would 
be  no  overcharge  to  the  customer. 

Redirect  examination  by  Mr.  Horsky: 

Q.  The  SoO.OO  has  no  relation  to  what  the  customer  pays 
at  all?  It  is  merely  internal  bookkeeping? — A.  It  is  merely 
internal  bookkeeping. 

Q.  The  customer  never  sees  the  exchange  order? — A. 

716  I  think  the  customer  mav  see  the  exchange  order  onlv  to 

V  C?  V 

sign  as  receiving  the  merchandise. 

Q.  I  see.  The  next  item.  Mr.  Weitzberg.  is  a  walnut  bed. 
Apparently  there  are  two  style  numbers.  Will  you  explain 
what  you  discovered  with  respect  to  the  walnut  bed  sold  to 
Richard  Bowie  and  listed  here  at  S7.95.  and  S20.00  in  March? 

And  then  some  subsequent  sales  at - A.  There  are  two  items. 

That  isn’t  a  bed.  If  you  are  referring  to  Style  Xo.  731-2235. 
that  is  a  bench. 

Q.  That  is  a  bench?  I  see. — A.  At  S7.95. 

Q.  And  one  sale  of  that  bench  at  $11.95’.^ — A.  That’s  con’ect. 
Q.  What  did  you  discover  with  respect  to  that  item? — A. 
According  to  the  record  here,  the  correct  ceiling  price  is  $7.95. 
The  last  piece  of  merchandise  was  sold  on  April  11  for  $7.95. 
On  June  27  one  of  the  customers  cancelled  his  purchase  and 
we  had  a  piece  returned  on  June  27  for  $7.95.  This  apparently 
v.as  sold  to  customer  Hartley  on  July  17,  for  $11.95.  How  it 
came  about  that  he  was  sold  at  that  price  I  can’t  understand, 
because  our  regular  price  was  $7.95.  It  is  possible  that  some¬ 
one  put  the  wrong  tag  on  there. 

Q.  The  sale  was  at  $11.95’? — A.  $11.95. 

Q.  That  is  indicated  as  being  not  listed,  or  it  has  no 

717  indication  at  all  in  that  column.  Mr.  Weitzberg.  Did 
you  discover  whether  it  was  listed  or  not’? — A.  Xo; 

it  was  not  listed  because  apparently  this  entire  transaction 
occurred  at  a  time — I  just  want  to  review  the  dates  for  you. 
We  sold  our  last  piece  on  April  11.  Sometime  in  May  IMr. 
Singer  apparently  made  his  listings,  and  there  was  no  mer¬ 
chandise  then.  The  i)iece  was  returned  by  a  customer  on 
June  27.  A  piece  was  sent  to  the  store — this  piece  that  was 
returned — on  July  9.  It  was  sold  on  the  17th.  so  there  was  no 
opportunity  for  listing  it. 

Q.  But  it  should  have  been  listed  originally  in  the  original 
list? — A.  It  should  have  been  in  the  original  list,  but  accord- 
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ing  to  the  way  Mr.  Singer  did  it.  which  he  testified  to  before, 
which  was  from  the  floor  pieces,  there  was  no  such  piece  on  the 
floor  at  the  time  he  made  his  listing. 

Q.  Yes;  but  it  was  not  priced. — A.  That’s  correct,  sir. 

Mr.  Austin.  You  didn’t  mean  to  intimate  that  Mr.  Singer’s 
method  of  listing  it  wasn’t  a  correct  way  there’? 

The  Witness.  I  haven’t  said  that. 

Mr.  Austin.  I  know  you  haven’t  said  it.  but  you  referred 
to  the  way  he  did  it.  You  weren't  intimating  that  either? 

The  Witness.  I  wasn’t  trjdng  to.  I  just  said  that 

718  was  the  way  he  listed  it.  in  tr\’ing  to  account  for  the 
reason  that  he  didn’t  have  it  on  the  original  list. 

Q.  Now  the  next  item.  Mr.  Weitzberg.  is  the  bed  to  which  I 
referred  before,  at  S20.00.  with  two  sales  at  S22.00  subsequent 
to  May  18.  Would  you  indicate  what  you  discovered  with 
respect  to  that  item’? — A.  The  highest  delivery  was  $20.00. 
There  were  two  sales  at  $22.00  which  were  above  the  ceiling. 

Q.  What  was  the  date  of  the  sale  of  which  the  delivery  was 
on  March  2? — A.  The  ceiling  was  based  on  the  sale  to  Richard 
Bowie,  which  w’as  made  on  February  25.  and  which  was  de¬ 
livered  on  March  2. 

Mr.  Horsky.  Excuse  me,  do  you  have  some  questions,  Mr. 
Austin  ? 

Mr.  Austin.  No;  I  believe  not. 

By  Mr.  Horsky  : 

Q.  The  next  item  is  a  mahogany  dresser  wdth  the  highest 
delivered  price  of  $35.00  in  March  indicated  on  the  Exhibit, 
and  sales  thereafter  at  $43.00.  at  $39.00,  and  $40.00.  What 
did  your  investigation  reveal  wdth  respect  to  that  item? — A. 
The  sale  to  Herbert  Tucker,  on  which  the  ceiling  was  fixed, 
was  made  on  February  24  and  was  delivered  on  March  21. 

Q.  Is  that  the  highest  delivered  price  in  March? — 

719  A.  And  that  was  the  highest  delivered  price  in  March. 
There  was  one  sale,  however,  in  March  at  $40.00  to  a 

customer  by  the  name  of  Salva  that  wasn’t  delivered  until 
April  16.  So  that  the  highest  sale  in  March  was  $40.00, 
although  it  was  not  delivered. 

Mr.  Horsky.  Thank  you. 

Mr.  Austin.  Mr.  Weitzberg,  does  the  figure  “43”  on  the  sub¬ 
mitted  ceiling  price  column  indicate  that  it  was  listed  at  $43.00? 
The  Witness.  That’s  correct,  on  page  5.  line  42. 

Mr.  Austin.  Is  that  equally  true  of  the  previous  “22’’? 
Does  that  mean  that  it  was  listed  at  $22.00? 

The  Witness.  That’s  right. 

Mr.  Austin.  Thank  you. 
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By  Mr.  Horsky  : 

Q.  The  next  item.  Mr.  Weitzberg.  is  a  dresser  with  an  in¬ 
dicated  highest  March  price  of  S35.00  and  sales  thereafter  at 
S40  and  S43. — A.  That  is  a  continuation  of  the  previous  item. 

Q.  I  see.  That  is  simply  the  same  item? — A.  That  is  con¬ 
tinued  with  a  repetition  of  Mr.  Tucker’s  name. 

720  Q.  I  see.  And  the  same  explanation,  of  course? — 
A.  That’s  correct,  sir. 

Q.  The  next  item  is  a  chest  on  chest,  with  the  March  deliv¬ 
ered  price  indicated  on  the  Exhibit  of  S2S.95.  and  with  various 
sales  thereafter  at  S42.95  and  S3S.95.  Would  you  indicate 
what  you  discovered  with  respect  to  that  item? — A.  Accord¬ 
ing  to  my  investigation.  I  find  that  the  highest  delivery  was  at 
S39  95. 

Q.  S39.95? — A.  That's  right. 

Q.  Do  you  have  some  document  there  evidencing  that? — A. 
Yes;  I  have  an  exchange  to  Vincent  De  Francis  on  March  10. 

(Witness  handed  document  to  Mr.  Horsky.) 

Q.  Is  this  an  exchange  order? — A.  That’s  correct. 

Q.  You  have  just  testified,  however,  Mr.  Weitzberg,  that 
the  exchange  might  be  at  an  arbitrary  price.  Ck)uld  you  indi¬ 
cate  whether  or  not  that  would  be  the  actual  price  at  which 
the  customer  would  be  charged  for  the  merchandise  if  it  is  an 
exchange? — A.  According  to  the  guide  card,  the  customer  De 
Francis  was  charged  on  February  21  at  S39.95.  Apparently 
this  chest  was  damaged  on  delivery  and  we  exchanged  a  new 
chest  on  March  10. 

721  Q.  But  this  was  the  same  chest  that  was  delivered? — 
A.  That’s  correct.  The  reason  for  the  exchange  was 

damaged  on  delivery. 

Q.  And  the  chest  was  delivered  to  the  customer  in  March? — 
A.  At  $39.95 ;  that’s  correct. 

Q.  And  the  price  the  customer  paid  was  $39.95? — A.  That’s 
correct. 

Q.  Can  you  take  that  apart  [indicating  document  in  wit¬ 
ness’s  hand]. 

(W^itness  detached  document.) 

Mr.  Horsky.  I  offer  this  in  evidence.  Your  Honor,  as  De¬ 
fendant’s  Exhibit  10. 

(The  document  was  marked  “Defendant’s  Exhibit  10”  and 
received  in  evidence.) 

The  W’lTNESS.  There  was  one  additional  sale  on  ]\Iarch  28 
to  customer  Evans  of  $42.95.  but  this  sale,  however,  was  not 
delivered  until  April;  so  that  the  highest  price  sold  in  March 
was  $42.95  but  not  delivered. 
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By  Mr.  Horsky  : 

Q.  The  highest  delivery  in  March  was  S39.95,  is  that  cor¬ 
rect? — A.  That’s  correct. 

Q.  That  means  that  the  items  listed  in  the  right-hand  column 
at  S42.95  are  sales  higher  than  the  ceiling  price,  and  the 

'  items  listed  at  $38.95  are  lower  than  the  ceiling  price? 

722  Is  that  correct? — A.  That's  correct,  sir. 

Q.  And  that  the  overcharge  should  be  adjusted  ac¬ 
cordingly? — A.  That's  correct. 

Mr.  Austin.  That  is  listed  as  $42.95.  is  it  not.  Mr.  Weitzberg? 

The  Witness.  That’s  correct.  It  was  listed  at  $42.95. 

Mr.  Austin.  And  those  sales  then  at  $42.95  would  all  be  in 
excess  of  the  proper  ceiling  price? 

The  Witness.  That’s  correct,  sir. 

By  Mr.  Horsky: 

Q.  The  next  item.  Mr.  Weitzberg.  is  a  bed  at  $20.00  which 
the  Exhibit  indicates  as  the  highest  March  price,  and  sales 
thereafter  at  $24.  $22.  and  one  at  $28.42.  Did  you  investigate 
that  item? — A.  Yes:  I  investigated  this  item  and  found  that 
the  highest  delivery  was  at  $20.00;  although  this  particular  bed 
sold  for  $22.00  in  1941.  it  was  on  sale  in  March  at  $20.00  and 
the  highest  delivery  was  at  $20.00.  I  haven’t  been  able  to 
find  the  check  for  the  peculiar  price  of  $28.42. 

Q.  The  sales  check,  you  mean'? — A.  The  sales  check;  so 
that  I  can't  tell  for  a  certainty  that  that  is  correct. 

723  although  the  guide  card  does  show  a  transaction  of 
$28.42. 

Q.  Was  this  listed.  Mr.  Weitzberg.  at  $24.00'? — A.  This  was 
listed  at  $24.00. 

Q.  And  your  conclusion  is  that  these  sales  were  above  the 
highest  delivered  March  price'? — A.  That’s  correct. 

Q.  The  next  item  is  a  bed.  $20.00.  with  sales  at  $'22  and  $24. 
Did  you  investigate  that  item? — A.  That  is  a  duplication  of 
the  line  above. 

Q.  Then  that  is  a  continuation  of  the  same  bed? — A.  Yes: 
except  that  this  is  indicated  as  a  3-3  bed.  whereas  the  case  above 
was  a  4-6  and  not  a  3-3  bed. 

Q.  I  see.  Delivered  to  the  same  person  on  the  same  date? — 
A.  That’s  correct. 

Q.  And  the  same  explanation  applies? — A.  That  is  correct. 

Q.  The  next  item  is  a  4-6  mahogany  bed  with  a  March 
delivery  price  indicated  at  $18  and  two  sales  at  $20.  Did  you 
discover  anything  with  respect  to  that  item? — A.  Yes;  accord¬ 
ing  to  the  guide  cards,  the  sales  to  Cloy  and  Lewis  were  made 
in  1941  and  not  in  1942. 
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Q.  You  have  the  guide  card? — A.  Ido. 

724  Q.  Could  you  indicate  to  the  Court  how  you  can  tell 
that  they  are  1941  sales? 

(Witness  handed  document  to  the  Court.) 

Mr.  PIoRSKY.  Speak  up,  Mr.  Weitzberg. 

The  Witness.  Apparently  this  is  the  entrj'  of  S20.00  to  Cloy 
and  this  entry  of  Lewis  is  where  the  investigators  for  the  Gov¬ 
ernment  made  their  exhibit.  However,  this  is  1941  and  not 
1942.  because  this  indicates  that  this  is  the  beginning  of  our 
1942  fiscal  year.  So  that  this  would  all  be  1941  transactions 
and  not  1942. 

By  Mr.  Horsky: 

Q.  Would  you  explain  a  little  more  so  that  the  record  will 
be  clear  as  to  what  you  mean  by  saying  “this’'  indicates  that 
it’s  the  1942  guide  card,  or  the  beginning  of  the  1942  listing? — 
A.  Well,  the  entries  to  Cloy  and  to  Lewis  occur  before  the  no¬ 
tation  in  blue  pencil.  January  30th  inventory,  which  was  the 
January  30.  1942.  inventory. 

Mr.  Horsky.  I’ll  offer  that  in  evidence.  Your  Honor,  as  De¬ 
fendant’s  Exhibit  11. 

(The  document  was  marked  “Defendant’s  Exhibit  No.  11” 
and  received  in  evidence.) 

The  Court.  We  will  recess  for  five  minutes. 

(The  hearing  was  recessed  at  3:00  p.  m.) 

725  (5.  At  the  recess,  you  were  just  explaining  the  guide 
indicating  that  the  two  sales  to  Clav  or  Clov  were  in 

1941 ;  is  that  correct? — A.  That  is  correct. 

Mr.  Horsky.  Do  I  have  that  exhibit  (addressing  Mr.  Aus¬ 
tin)?  Did  I  introduce  it  in  evidence? 

Mr.  Austin.  You  did  introduce  it. 

Mr.  Horsky.  Is  it  there  (addressing  the  Clerk)? 

The  Clerk.  Yes;  it  is:  it  is  Number  11. 

Q.  The  next  item  is  a  bench  at  S6.95  on  the  exhibit  and  has 
the  highest  delivery  March  price  with  one  sale  of  SS.95.  What 
did  you  discover  with  respect  to  that  item? — A.  The  highest 
delivery  price  was  S6.95. 

Q,  And  the  sale  is? — A.  SS.95. 

Q.  And  is  above  the  proper  price? — A.  That  is  correct. 

Mr.  Austin.  And  above  your  listed  ceiling  price? 

The  Witness.  That  is  correct.  It  happens  to  be  the  last 
sale  of  this  piece  and  the  last  prior  sale  had  been  back  in 
August — August  21st.  to  a  customer  named  Smith,  for  S6.95, 
and  that  sale  was  cancelled,  and  the  piece  came  back  to 

726  the  warehouse  and  was  sampled  to  the  store  and  nerh.ai->« 
was  mis-tagged  at  that  time. 
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Q.  I  didn’t  ask  you  about  the  listing  of  the  previous  item. 
It  is  indicated  here  as  being  not  listed;  is  that  correct? — A. 
Are  you  referring  now  to  two  seven  three  one  nine  five? 

Q.  Xo;  the  item  at  SIS.OO.  as  to  which  there  were  two  sales 
in  1041? — A.  That  is  correct:  it  wasn't  on  the  list. 

Q.  It  wasn’t  listed.  The  next  item  is  a  walnut  dresser  with 
an  indicated  highest  delivery  price  in  March,  of  thirty-six  and 
on^  sale  at  thirty-eight.  What  did  you  discover  with  respect 
to  that  item? — A.  The  highest  was  thirty-six  dollars. 

Q.  And  the  sale  at  thirty-eight  was  above - A.  (Inter¬ 

rupting.)  .\bove  the  ceiling  price. 

Q.  .\bove  the  ceiling  price*? — A.  That  is  correct. 

Q.  Was  that  listed? — A.  Yes:  that  was  listed  on  page  six. 
line  five,  at  thirty-six  dollars. 

727  Q.  Thirty-six  dollars’? — -V.  That  i.^  rorrect. 

Mr.  .-VusTiN.  And  the  sale  tlien  was  above  your  own 
ceiling  price? 

The  Witness.  That  is  correct. 

Q.  The  next  item  is  a  dresser  with  the  same  figure,  thirty-six 
dollars,  in  March,  and  thirty-eight  dollars  thereafter.  However, 
it  is  a  different  dresser.  I  take  it,  and  a  different  style.  What 
did  you  discover  with  respect  to  that  item? — A.  The  highest 
delivery  was  thirty-six  dollars. 

Q.  I  notice  there  are  two  sales  indicated  to  McGlade;  are 
they  both  sales? — A.  No;  the  transaction  of  August  6th  is  not  a 
sale  but  a  credit  which  indicates  that  the  McGlade  sale  of  July 
6th  was  cancelled,  so  in  place  of  having  two  violations,  there 
shouldn’t  be  any.  because  the  cancellation  took  place  in  August. 

Q.  You  mean  in  place  of  four,  there  should  be  two'? — A.  I  am 
sorry. 

728  l\Ir.  .\usTiN.  I  object;  that  is  an  unwarranted  as¬ 
sumption.  Let  us  get  that  straight. 

■Mr.  Horsky.  You  can  go  ahead  and  ask  him.  if  you  want  to, 

Mr.  -Austin.  W’as  there  a  sale  made  to  McGlade  on  the  6th 
of  July? 

The  Witness.  That  is  correct. 

Mr.  Austin.  And  then  you  say  what  is  indicated  here  as  a 
sale  on  the  6th  of  August  was  just  an  exchange  or  credit? 

The  Witness.  No;  this  was  a  credit. 

Mr.  -Austin.  In  other  words,  he  brought  the  merchandise 
back? 

The  Witness.  N’ot  necessarily.  It  may  never  have  left  the 
warehouse.  In  other  words,  the  fact  that  an  item  is  listed  on  the 
guide  card  does  not  mean  we  have  shipped  it  to  the  customer. 

Mr.  Austin.  But  the  sale  was  made  on  the  6th  of  July? 

The  Witness.  There  was  one  in  July,  but  there  was  no  sale 
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in  August ;  there  was  a  red  figure,  showing  a  credit  or  cancella¬ 
tion  of  the  })revious  transaction  on  the  6th  of  August. 

729  Mr.  Austin.  Assuming  what  you  say  to  be  true,  don’t 
you  mean  to  say  instead  of  being  two  sales,  there  was 

only  one  sale? 

The  Witness.  That  is  right. 

Mr.  Austin.  There  was  one  sale  to  McGlade? 

The  Witness.  Yes;  there  was  one  sale,  and  there  was  a 
cancellation  of  that  on  August  6th. 

Direct  examination  (continued)  by  Mr.  Horsky: 

Q.  When  you  say  ‘‘sale.”  you  mean.  I  take  it.  there  was  a 
customer  that  came  in  and  ordered  the  merchandise?  It  was 
still  unconsummated  by  being  delivered? — A.  I  assume  that; 
yes. 

Q.  It  did  not  mean  it  was  actually  so  and  all  the  money  paid 
and  everything  taken  care  of? — A.  I  haven't  any  other  infor¬ 
mation.  except  the  guide  card. 

Mr.  Horsky.  I  will  offer  that  guide  card  in  evidence  as 
Defendant’s  Exhibit  12. 

(The  document  was  marked  ‘‘Defendant’s  Exhibit  No.  12,” 
and  received  in  evidence.) 

Q.  That  is  indicated  as  being  not  listed,  is  that  cor- 

730  rcct? — A.  I  have  it  as  listed  on  page  five,  line  fifty. 
(Looking  at  papers)  I  want  to  check  it.  It  is  listed  here 

as  thirty  dollars,  but  apparently  that  is  incorrect,  because  the 
highest  delivery  was  thirty-six  dollars. 

Mr.  Austin.  But  it  is  on  there  as  thirty  dollars? 

The  Witness.  Yes.  I  haven't  verified  that  against  the  orig¬ 
inal  sheets;  whether  the  work  sheet  prepared  was  thirty  or 
thirty-six  dollars  and  whether  this  is  a  typcographical  error  or 
not. 

Mr.  Austin.  Of  course,  the  work  sheets  were  not  filed  with 
the  O.  P.  A.? 

The  Witness.  No:  this  was  filed  with  the  0.  P.  A.  [in¬ 
dicating]. 

Mr.  Austin.  And  these  sales  of  thirty-eight  dollars  would 
be  above  your  own  ceiling  prices;  whether  it  was  thirty  dollars 
or  what  you  say  it  should  be? 

The  Witness.  Yes,  sir;  thirty-eight  dollars  would  be  above 
the  thirty-six  dollars,  which  is  the  highest  delivery. 

Redirect  examination  (continued)  by  Mr.  Horsky: 

Q.  The  next  item  is  a  single  line  across  the  bottom 

731  of  that  sheet;  a  chest  at  S32.95,  with  an  indicated  de¬ 
livery  thereafter  after  May  IS,  at  S3S.95.  Did  you 
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make  an  investigation  of  that,  and  what  did  you  discover,  if 
you  did? — A.  The  highest  delivery  was  $32.95. 

Q.  And  the  sales  at  S3S.95.  was  above  ceiling  price? — A. 
That  is  correct. 

Q.  Is  that  the  correct  sales  check  number  on  that  exhibit? — 
A.  The  correct  sales  check  number,  but  I  think  it  has  the  wrong 
style  number.  The  stvle  number  here  is  27-15522.  It  should 
be  27-3532. 

Q.  On  this  exhibit.  I  notice  that  apparently  the  sales  check 
number  column  has  style  number  under  it  and  factory  and 
style  number  under  it. — A.  That  is  correct. 

Q.  In  other  words,  the  exhibit  should  be  reversed? — A.  That 
is  correct. 

Q.  That  is  true  of  all  the  items  on  this  sheet?  They  are 
turned  around? — A.  Yes;  in  other  words,  the  items  under  sales 
check  number  are  actually  factory  and  style  number. 

Q.  And  in  this  case,  the  style  number  is  erroneously 

732  indicated  in  addition  to  that?' — A.  That  is  correct. 

Q.  The  next  item  is  a  dresser  with  the  highest  delivery 
March  price  indicated  at  $40.00  and  four  sales  thereafter  at 
844.00.  What  did  you  discover  with  respect  to  that  item? — A. 
The  highest  delivery  was  $40.00.  although,  according  to  the 
guide  card,  there  was  a  sale  of  $44.00  in  March  to  Hanley. 

Q.  A  sale  of  $44.00  in  March? — Yes:  according  to  the 
guide  card. 

Q,  Have  you  any  record  of  when  that  was  delivered? — A.  Oh. 
ves;  I  have  the  Hanlev  check.  The  sales  however  is  dated 
February  2Sth.  although  it  is  shown  on  the  guide  card  as  March. 
It  wasn’t  delivered  till  May  4th. 

Q.  It  was  sold  in  IMarch.  but  not  delivered? — A.  It  was 
actually  sold  in  February,  but  posted  on  the  guide  card  in 
March. 

Q.  And  the  sales  at  $44.00  are  above  the  highest  delivery  in 
March? — A.  That  is  correct. 

Q.  Was  that  listed  at  $44.00? — A.  Yes;  on  page  2. 
line  38. 

733  Q.  The  next  item  is  a  chest-on-chest  with  the  March 
price  indicated  at  $20.00  and  some  items  with  no  prices 

and  some  with  $28.95  after  it  and  one  of  $55.90.  Did  you  inves¬ 
tigate  that  and  what  did  you  discover? — A.  In  the  first  ])lace. 
the  thing  seemed  to  be  a  little  jumbled  up  to  even  that  and  the 
best  I  could  establish  was  a  ceiling  for  this  particular  item  num¬ 
ber  746-4110  che.^t-on-chost  was  $26.05  based  on  a  sale  to 
Rebecca  Libby.  There  were  13  violations  listed  here,  with  no 
amounts.  1  presume,  of  course,  in  th  c.mr.se  of  their  investiga- 
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tion,  the  Government  apparently  had  a  lower  sales  check  and 
then  found  this  S26.95  and  voided  the  other  ones. 

Q.  What  did  you  discover  with  respect  to  this  S5o.90  sale? — 
A.  There  was  no  such  price  at  $55.90.  This  “Price”  is  the  name 
of  the  customer  in  this  case.  There  was  no  violation  to  Price. 
That  $55.90  on  July  10th  was  a  sale.  $26.95. 

Q.  Have  you  the  sales  check? — I  have  the  guide  card. 

Q.  Would  you  ijidicate  to  the  Court  where  Price  apix?ars  on 
there?' 

734  (Witness  steps  up  to  the  Judge  and  exhibits  same.) 

Mr.  Austin.  We  will  admit,  if  the  Court  i)leases.  that 

item  should  not  be  in  there,  through  some  error,  as  indicated 
by  the  fact  that  no  overcharge  was  entered  in  the  column  for 
that. 

Mr.  IIoKSKY.  An  error  by  the  person  who  made  u])  the  Gov¬ 
ernment  Exhibit,  is  that  right? 

Mr.  Austin.  That  is  right. 

Mr.  Horsky.  Not  our  error? 

Q.  I  am  not  clear,  from  the  way  that  is  set  up.  as  to  whether 
that  is  listed  or  not.  Is  that  listed  at  $28.95? — A.  No;  the 
sale  was  $26.95. 

Q.  Is  the  item  listed? — A.  The  item  is  listed  at  $28.95,  page 
12.  line  49. 

Mr.  Austin.  And  all  the  sales  in  excess  of  that  amount  are 
the  same  as  your  own? 

The  Witness.  Not  all.  There  are  a  number  of  transactions 
listed  as  sales  that  were  not  sales,  but  credits.  For  ex- 

735  ample,  there  is  one  to  Talbert,  listed  here  as  seven  six. 
That  is  not  a  sale  but  a  credit, 

(At  this  point,  the  witness  stepped  up  to  the  Judge 
and  exhibited  same.) 

The  Witness  (addressing  the  Judge).  That  is  not  a  sale,  but 
a  credit.  It  is  listed  to  Talbert,  $28.95, 

Q.  That  would  indicate  it  had  been  sold  prior  to  this  time, 
or  returned? — A.  Yes  [looking  through  records].  I  am  trying 
to  find  when  it  was  sold. 

Q.  I  don’t  find  Talbert  on  the  list  prior  to  that.  Would 
your  conclusion  that  it  was  sold  prior  to  May  ISth — is  that 
likely  if  his  name  does  not  appear’? — A.  I  am  trying  to  see 
whether  they  have  it  listed  or  not.  because  sometimes  the  origi¬ 
nal  sale  may  be  under  another  name,  because  of  the  poor  hand¬ 
writing.  In  other  words.  Talbert  may  be  anything  on  that  as  a 
prior  sale,  so  I  couldn’t  say  whether  you  have  it  listed  or  not. 

Q.  On  7, 16  42  there  was  a  transaction  of  Talbert ;  that  was 
not  a  sale’? — A.  No;  that  is  an  entry  in  red.  which  would  indi¬ 
cate  a  credit. 
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Mr.  Horsky.  Any  questions? 

Mr.  Austin.  No. 

'  Q.  The  next  item  is  a  maple  dresser,  with  the  highest 

736  delivery  March  price  indicated  as  S3 1.00  and  a  series  of 
sales  at  S33.00;  what  did  you  discover  with  respect  to 

that  item? — A.  That  the  highest  delivery  was  at  S33.00. 

Q.  Do  you  have  the  sales  check? — A.  Yes;  I  have  a  sales 
check. 

Q.  This  is  a  sale  to  Mrs.  Fred  Hinkle,  delivered  March  19th, 
19‘^:2;  is  that  correct? — ^A.  That  is  correct. 

Mr.  Horsky.  I  offer  it  in  evidence  as  Defendant’s  Exhibit  13. 
(The  document  was  marked  “Defendant’s  Exhibit  13,”  and 
received  in  evidence.) 

Q.  Was  that  listed? — A.  No;  it  was  not  listed.  I  have  no 
record  of  it  having  been  listed. 

Q.  The  sale  of  $33.00  was  at  the  March  ceiling  price? — A. 
That  is  correct. 

Mr.  Austin.  I  notice  this  sales  check  is  for  746-4200  and 
the  style  number  on  the  exhibit  is  746-^200A. — A.  The  “A”  is 
a  classification. 

The  Court.  What? 

The  Witness.  The  “A”  they  refer  to  is  a  classification. 

737  Mr.  Austin.  You  have  the  guide  card  on  this? 

The  Witness.  Yes;  I  do. 

(At  this  point,  the  witness  hands  a  document  to  Mr.  Austin.) 
Mr.  K\pl.\n.  Is  that  the  only  guide  card? 

The  Witness.  No;  there’s  others;  that  is  one  of  the  Hinkle 
sale. 

Mr.  Austin.  Do  you  know  who  entered  a  notation  here. 
“Ceiling  $31.00.”  on  these  guide  cards;  do  you  know  what  that 
means? 

The  Witness.  No;  I  imagine  that  the  seller  may  have  put 
it  down  in  pencil  at  the  time  they  worked  with  the  investigator 
for  the  Government. 

Mr.  Austin.  Would  that  be  Mr.  Crone’s  writing? 

The  Witness.  I  couldn’t  say. 

Mr.  Austin.  The  sale,  I  notice,  is  in  Department  59 ;  isn’t  it? 
The  Witness  All  the  Furniture  Department  is  in  Depart¬ 
ment  59;  “69”  and  “76”  are  all  written  on  the  59  Department 
salps  check,  but  if  you  look  at  the  left-hand  side,  it  is  “69”  on 
the  left;  in  the  left-hand  column. 

I  Redirect  examination  (continued)  by  Mr.  Horsky: 

Q.  The  next  item  does  not  have  any  prices  after  the 

738  names,  so  I  presume  that  is  not  challenged  as  improper. 

Mr.  Austin.  That  is  right. 
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Q.  For  the  purposes  of  the  record,  what  was  the  highest  price 
on  this  dresser  listed  here  at  $20.95? — A.  $23.95. 

(At  this  point,  a  discussion  was  had  off  the  record  amongst 
the  attorneys  for  the  respective  parties.) 

Mr.  Horsky.  The  Government  requests  that  I  put  in  evi¬ 
dence  the  guide  card  of  that  last  transaction.  May  I  offer  them 
in  evidence  as  Exhibits  14. 15,  and  16? 

(The  documents  were  marked  “Defendant’s  Exhibits  14,  15, 
and  16,”  respectively,  and  received  in  evidence.) 

Q.  The  next  item,  on  the  top  of  page  3  of  the  same  exhibit, 
is  also  indicated  with  no  comments  on  the  right-hand  side  of 
the  page,  and  I  take  it  that  is  not  alleged  to  be  improper? — A. 
I  assume  it  likewise. 

Q.  The  next  item  is  a  bed  or  two  beds  with  the  highest  de¬ 
livery  March  price  at  $13.00  and  various  sales  of  the  bed  at 
$14.00;  what  did  you  discover  with  respect  to  that  item? — A. 
The  highest  delivery  in  March  was  $13.00,  although  it  had  sold 
in  1941  at  $14.00.  Apparently  it  had  been  put  on  special  sale 
during  the  month  of  March  1942,  at  $13.00. 

739  Q.  Was  it  listed? — A.  Yes;  page  12,  line  55.  at  $14.00. 

Q.  And  the  sale  was  at  $14.00  above  the  highest  deliv¬ 
ery  March  price? — A.  That  is  correct. 

Q.  The  next  item  is  a  dresser  with  an  indicated  ]March  price 
at  $24.00  and  a  single  sale  at  $26.00.  What  did  you  discover 
with  respect  to  that  item? — A,  The  highest  delivery  in  March 
was  $24.00,  and  there  had  been  one  sale  in  May  at  $26.00. 

Q.  Above  the  highest  delivery  price? — A.  It  was  above  the 
highest  delivery  price  in  iVIarch. 

Q.  Was  that  listed? — ^A.  No;  it  was  not  listed. 

Q.  The  next  item  is  two  beds,  with  no  prices  on  either  the 
left-hand  or  the  right-hand  column,  and  I  assume  that  that  case 
is  not  challenged;  is  that  right? 

Mr.  Austin.  That  is  correct. 

Q.  The  next  item  is  a  chest-on-chest  with  an  indicated 
March  delivery  price  at  $39,45  and  a  single  sale  at  $39.45; 
what  did  you  discover  with  respect  to  that  item? — 

740  A.  The  highest  delivery  in  March  was  to  Schmidt  on  a 
sale  that  was  made  on  February  26th.  The  correct  ceil¬ 
ing  therefore  should  be — is  listed  here  $39.45,  although  the 
sales  check  reads  $39.50. 

Q.  The  ceiling  should  be  $39.50? — A.  And  not  $39.95. 

Q.  Do  you  have  the  sales  check? — A.  Yes. 

Q.  Is  the  sales  check  to  August  Schmidt? — A.  That  is  right. 

Q.  Delivery  March  3? — A.  That  is  correct. 

521075 — 13 - 20 
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Mr.  Horsky.  I  offer  this  in  evidence  as  Defendant’s  Ex¬ 
hibit  17. 

(The  document  was  marked  “Defendant’s  Exhibit  17”  and 
received  in  evidence.) 

Q.  That  is.  the  ceiling  price  is  not  as  high  as  indicated  on 
the  Government’s  Exhibit? — A.  That  is  correct. 

Q.  And  the  sale  was  over  the  ceiling  price;  is  that  listed  at 
S33.95,  as  indicated  on  the  exhibit? — A.  It  wasn’t  listed  at 
$33.95;  it  was  listed  at  $39.95. 

741  Q.  On  what  page? — A.  Page  14;  line  6. 

Mr.  Austin.  You  say  that  the  letter  on  the  sales 
check  describing  the  styles  of  this  chest-on-chest  is  the  same 
as  you  formerly  described  it? 

The  Witness.  I  don’t  know  what  you  refer  to. 

Mr.  Austin.  In  other  words,  it  merely  denotes  a  classifica¬ 
tion? 

The  Witness.  You  mean  on  this  sales  check? 

Mr.  Austin.  Yes. 

The  Witness.  I  will  check  that  in  a  minute.  [Checking 
same.]  Yes;  I  understand  it  to  mean  the  classification. 

Mr.  Austin.  Whether  it  is  put  at  the  head  of  the  style  num¬ 
ber  or  the  rear  of  the  style  number,  it  does  not  make  any 
difference. 

The  Witness.  In  checking  guide  cards.  I  don’t  recall  any 
place  where  a  letter  was  an  important  figure.  I  always  under¬ 
stood  the  letter  to  be  the  classification;  in  this  case.  Class 
A. 

Q.  The  next  item  is  a  bench  with  an  indicated  March  de¬ 
livery  price  of  $12.95  and  a  single  sale  at  $14.00.  What  did 
you  discover  with  respect  to  that  item? — A.  I  couldn’t  find 
the  sales  check  on  Lunex  sale. 

Q.  What  is  the  highest  deliverv  price  in  March? — 

742  A.  $12.95. 

Q.  With  respect  to  the  Lunex  sale,  what  did  you  dis¬ 
cover? — A.  I  couldn’t  find  a  sales  check.  The  guide  card  isn’t 
very  clear  either,  because  apparently  someone  had  written 
“$10.95”  and  then  written  over  the  zero  in  the  $10.95  a  “4,” 
so  it  looks  like  $14.95. 

Q.  Would  you  indicate  to  the  Court  what  you  mean? 

(At  this  point,  the  witness  steps  up  to  the  Judge  and  in¬ 
dicates  same.) 

Q.  Do  I  understand  you  to  mean  that  you  cannot  tell;  you 
cannot  find  the  sales  check? — A.  No;  that  is.  to  check  whether 
this  was  $14.00.  as  they  have  listed  here,  or  $10.95,  because 
it  looks  as  though  it  was  originally  $10.95.  and  someone  wrote 
a  *‘4’’  over  the  “0”  in  the  ten. 
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Q.  Was  this  listed  at  $10.95? — A.  This  was  listed  at  $10.95, 
on  page  3,  line  44. 

Mr.  Horsky.  May  I  offer  this  in  evidence  as  Defendant's 
Exhibit  Number  18. 

(The  document  was  marked  “Defendant’s  Exhibit  18”  and 
was  received  in  evidence.) 

Q.  The  next  item  is  a  bed  with  the  highest  delivery  March 
price  indicated  at  $32.00  and  two  sales  thereafter  at 

743  $34.00;  w'hat  did  you  discover  with  respect  to  thait 
item? — A.  The  correct  ceiling  is  $34.(X),  w’hich  is  the 

highest  deliv-ery  in  March. 

Q.  You  have  a  sales  check  for  that? — A.  Yes;  I  have  a  sales 
check  to  a  customer  named  McIntyre;  sales  check  number 
5977-33. 

Q.  Incidentally,  the  same  confusion  with  respect  to  sales 
check  number  and  factory  and  style  number  appears  on  page 
2? — A.  That  is  right;  it  continues  through  the  entire  exhibit. 

Q.  Would  you  indicate  to  the  Court  where  the  item  appears 
on  that  sales  check? 

(At  this  point,  the  witness  steps  up  to  t!ie  Judge  and  in¬ 
dicates  same. ) 

Mr.  HOR.SKY.  I  offer  this  in  evidence  as  Defendant’s  Exlvhit 
19. 

(The  document  was  marked  “Defendant  s  Exhibit  10"  and 
received  in  evidence.) 

Q.  The  sales  at  $34.00  therefore  are  at  or  under  tiie  items 
of  March? — A.  That  is  right. 

(5.  The  next  item  is  a  bed  with  the  same  figures;  $32.00 
indicated  as  the  highest  delivery  March  price  in  the  SlU.OO 
sale;  what  did  you  discover  with  respect  to  that? — 

744  A.  This  has  style  number  2201  ^2-  whereas  the  i)revious 
style  number  is  2200Vl*.  They  are  the  same  bed.  ex¬ 
cept  that  one — the  one  we  are  referring  now  to — is  the  33  bed. 
a  twin-sized  bed.  and  the  other  one  the  full-sized,  and  the  cor¬ 
rect  ceiling  would  be  $32.00  based  on  the  McIntyre  deliverv  at 

3:34.00. 

Q.  The  sales  check  just  introduced  in  evidence? — A.  That 
is  correct. 

?i4r.  Austin.  May  I  have  the  guide  card  for  those? 

The  Witness.  I  haven’t  any  guide  card.  I  have  a  photo¬ 
graph  showing  that  the  two  beds  are  identical,  except  that  one 
'size  is  known  as  2200(4  and  the  other  one  is  2201Vo. 

Mr.  Austin.  There  is  another  guide  card,  is  there”? 

The  Witness.  Yes;  there  would  be  another  guide  card  for 
the  other  bed. 
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Mr.  Austin.  But  there  are  different  guide  cards  for  2200VL* 
and  2201i/>? 

The  Witness.  That  is  correct.  There  is  a  different  guide 
card.  It  happens  in  this  particular  factory,  the  manu- 

745  facturer  apparently  designates  different  beds  by  differ¬ 
ent  size,  by  different  number,  but  the  33  or  46  bed 

would  be  the  same. 

Q.  They  sell  all  the  beds  at  the  same  price?— A.  That  is 
correct. 

Q.  The  next  item  is  a  chest-on-chest,  indicating  highest  de¬ 
livery  March  price  at  $56.95  and  three  sales  thereafter  at  $60.95 
What  did  you  discover  with  respect  to  that  item? — A. 
That  the  highest  delivery  in  March  was  $56.95  to  a  customer 
Herman  ^’himmel.  The  sale  to  customer  Shimmel  was  on 
February  9th.  and  it  was  delivered  March  20th.  There  were 
nP  sales  in  March  at  any  price.  The  last  piece  was  sold  Feb¬ 
ruary  24th  and  a  new  shipment  in  March  and  offered  at  $60.95. 
The  first  sale  to  customer  Roberts  on  April  3rd.  at  $60.95. 

Q.  But  the  proper  ceiling  price  in  this  item  is  $56.95? — A. 
That  is  correct. 

Q.  And  the  sales  indicated  are  above  the  proper  margin? — 
That  is  right;  and  the  two  sales  listed  should  be  $60.95. 

Q.  They  are  improperly  listed  on  this  exhibit? — A.  That  is 
correct. 

746  Q.  This  is  indicated  as  being  listed  at  $60.95? — A. 
Yes;  on  page  7,  line  47. 

Q.  The  next  item  is  a  mahogany  dresser  with  an  indicated 
highest  delivery  March  price  at  $65.00  and  one  sales  for  $76  and 
three  for  $70  thereafter.  What  did  you  discover  with  respect 
to  this  item? — A.  The  ceiling  established  by  the  government 
investigator  was  based  on  a  sale  to  customer  named  Brown, 
which  occurred  on  September  16,  1941.  When  the  delivery 
was  made  of  the  various  items  that  the  customer  had  ordered 
in  September  1941.  the  customer  refused  this  dresser.  In 
other  words,  although  the  dresser  was  tendered  to  him,  he  re¬ 
fused  to  accept  it  when  it  was  offered.  There  were  no  sales  in 
March  1942.  although  the  offering  price  was  $72.00. 

Q.  Do  you  have  an  indication  of  the  customer’s  refusal  to 
accept  the  delivery? — A.  Yes. 

(At  this  point,  the  witness  looks  through  his  documents  and 
produces  a  document.) 

Q.  Will  you  indicate  to  the  Court  how  you  determined 
that? — A.  This  is  the  dresser  referred  to  as  five  four  one  two 
two  naught  two  dash  two  two  naught  six  at  $65.00,  and  de- 
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livery  of  these  two  pieces  were  made  March  19th,  and 

747  the  driver  wrote  here  “one  dresser  cancelled*’  and  gave 
the  customer  credit  on  March  24th  for  this  dresser  at 

$65.00. 

Q.  So  there  was  no  delivery  in  March  of  this  item  to  Mr. 
Carpenter;  is  that  correct? — A.  Mr.  Brown. 

Q.  Brown ;  excuse  me.  What  did  you  discover  with  respect 
to  the  proper  March — the  proper  ceiling  price  for  this  item, 
if  that  delivery  was  rejected? — A.  Well.  I  have  a  sale  of  S72.00 
on  the  guide  card;  not  a  sale,  but  an  exchange  on  March  7th, 
which  was  offered  to  customer  Levinson  for  §72,00. 

Q.  W’hat  document  do  you  have  to  evidence  that? — A.  The 
exchange  to  Levinson  was  never  consummated  in  March.  It 
was  offered  to  him  three  times,  but  apparently  the  customer, 
Levinson  was  never  at  home,  but  it  was  the  highest  offerijig  in 
March. 

Q.  Will  you  indicate  to  the  Court  how  you  come  to  that 
conclusion? 

(At  this  point,  the  witness  steps  up  to  the  Court.) 

A.  Customer  Levinson  originally  made  purchase  in  Feb¬ 
ruary.  Apparently  there  was  something  wrong.  It 

748  was  damaged  and  so  on.  March  7th  an  exchange  order 
was  made  out  for  this  piece  at  S72.00.  and  the  drivers 

recorded  the  fact  that  the  customer  was  not  at  home  on  March 
10th.  March  11th.  and  March  14th. 

Q.  If  I  understand  your  testimony  correctly,  it  was  prof¬ 
fered  for  delivery  to  Mr.  Brown  and  Mr.  Levinson  and  was 
not  delivered  to  either  of  them? — A.  That  is  correct. 

Q.  But  the  highest  price  at  which  it  was  proffered  was 
$72.00? — A.  That  is  correct. 

Mr.  Horsky.  May  I  offer  in  evidence,  your  Honor,  the  docu¬ 
ments  to  which  the  witness  has  referred  as  Defendant’s  Exhibits 
20.  21,  22.  23.  and  24. 

(The  documents  were  marked  “Defendant's  Exhibits  20.  21. 
22,  23,  and  24’’  respectively,  and  were  received  in  evidence.) 

Q.  I  notice  one  sale  here  at  $76.00;  did  you  make  any  inves¬ 
tigation  of  whether  that  is  a  correct  representation?- — .V.  Yes; 
a  sale  was  made  on  May  19th  to  customer  J.  T.  Mahon  at  $76.(X). 
Q.  That  is  above - A.  (Interrupting.)  The  $72.00  ceil¬ 

ing;  that  is  right. 

749  (^.  Was  that  listed  at  $76.00  as  indicated  here? — A.  It 
was  listed  on  page  7,  line  44,  at  $76.00. 

Q.  The  next  item  is  a  mahogany  bed  at  $37.00  as  the  indi¬ 
cated  March  price  with  one  sale  to  Wood  at  $39.00.  Did  you 
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make  an  investigation  of  that  item? — A.  Yes;  this  was  based 
on  the  Shimmel  check  I  referred  to  a  few  cases  ago.  The  Shim- 
mel  sale  was  made  on  February  9th  and  was  delivered  on  March 
20th.  I  don’t  have  the  guide  card  here,  but,  according  to  nota¬ 
tion.  the  Wood  sale  was  cancelled  on  October  27th  at  S39.00. 

Q.  Is  this  one  of  the  guide  cards  you  say  was  being  used? — 
A.  I'hat  is  correct. 

(J.  Von  have  looked  on  the  guide  card?— A.  Yes;  I  have; 
my  notations  are  from  the  guide  card. 

Mr.  Al\stin.  You  don’t  know  whether  this  article  was  ever 
taken  out  of  the  store  or  not? 

The  Witness.  Xo;  I  can’t  say  whether  it  was  ever  taken  out 
of  the  store. 

Mr.  Austin.  It  was  offered  to  Mr.  Wood  at  S39.00? 

'rhe  Witness.  At  the  time  the  sale  was  written;  yes. 

750  Q.  The  next  item  is  an  outer  table  with  an  indicated 
highest  March  delivery  i)rice  of  $34.95.  and  one  sale  at 

$39.95.  What  did  you  discover  with  respect  to  that  item’.^ — 
A.  The  highest  delivery  in  March  was  $34.95  and  the  sale  in 
September  was  at  $39.95. 

Q.  And  that  was  above  the  proper  ceiling  i)rice‘? — A.  That 
is  right :  it  was  listed  on  page  7.  line  53. 

il  At  $39.95’?— A.  Yes. 

Q.  The  next  item  is  a  dresser  at  $59.00  as  the  highest  delivery 
March  price  and  sales  thereafter  at  $63.00.  What  did  you  dis¬ 
cover  with  respect  to  that  item? — A.  The  ceiling  at  $59.00  v/as 
established  on  the  delivery  to  J.  T.  Carpenter  on  March  20th. 
The  sale  to  Carpenter  was  on  February  9th.  There  were  sales 
in  March  at  $63.00.  In  fact,  there  was  one  sale  to  a  customer 
named  Posher  at  $63.00 on  March  26th.  The  delivery  was  su]!- 
posed  to  be  Marcii  31st.  Because  of  our  heavy  deliveries  at 
that  time,  we  couldn’t  make  the  deliveries  on  March  31st,  and 
it  wasn’t  delivered  until  April  2nd. 

Q.  Was  that  the  highest  delivery  March  j^rice.  $59.00? — 
.A.  That  is  correct. 

751  Q.  And  tlie  sales  at  $63.00  was  above  the  ceiling  price; 
that  was  listed’? — A.  That  was  listed;  page  7,  line  53. 

Q.  At  $63.00? — A.  That  is  right. 

Q.  The  next  item  is  a  dresser  with  the  highest  indicated 
March  delivery  price  of  $60.00  and  sales  at  $64.00;  one  of  them 
without  a  name  being  indicated.  What  did  vou  discover  with 
respect  to  that  item? — A.  The  ceiling  was  based  on  the  sale  of 
February  25th  to  customer  Harter  and  it  was  delivered  on 
March  4th  at  $60.00.  This  dresser  sold  in  December  1941  at 
$64.00  and  was  sold  on  March  10th  to  customer  Port  at  $64.00. 
but  I  have  no  higher  delivery  in  March  than  the  $60.00. 
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Q.  Therefore,  the  S64.00  sales  are  above  the  proper  ceiling 
price? — A.  That  is  correct. 

Q.  The  next  item  is  a  bed  with  an  indicated  highest  price — 
with  an  indicated  highest  delivery  March  price  of  S32.00  and 
one  sale  at  $33.00;  what  did  you  discover  with  respect  to  that 
item? — A.  The  correct  ceiling  is  $32.00.  but  delivery  to 

752  Power  at  $33.00  occurred  in  1941. 

Q.  That  is,  the  date  should  be  10 '22/41  instead  of 
10/22/42? — A.  That  is  correct. 

Q.  Have  .you  any  guide  card  which  indicate  that? — A.  Yes. 
Q.  Would  you  indicate  to  the  Judge  how  you  arrived  at  that 
conclusion? 

(Witness  steps  up  to  the  Judge.) 

The  Witness.  This  is  Sojitember  1941  [indicating] ;  the  sale 
of  10  22  to  Power  is  at  $32.00.  That  [indicating]  is  in  1941 
and  there  is  an  entry  after  that.  December  1941. 

Mr.  Horsky.  I  offer  this  in  evidence  as  Defendant's  Exhibit 
Number  25. 

(The  document  was  marked  “Defendant’s  Exhibit  Number 

25. ’’  and  same  was  received  in  evidence.) 

Q.  That  was  listed  at  $32.00  in  the  ceiling  price  list? — A. 
That  is  correct ;  on  page  1.  line  31. 

Q.  The  next  item  is  a  bed  with  the  highest  indicated  delivery 
l^rice  of  $32.00,  and  one  sale  at  $34.00.  What  did  you  discover 
with  respect  to  that  item'? — A.  The  highest  delivery  was 

753  $^32.00  and  the  Leach  sale  of  $34.00  was  cancelled.  The 
Leach  sale  of  May  22nd  was  cancelled  on  June  25th. 

Q.  Do  you  have  the  guide  card'? — A.  Yes. 

Q.  Would  you  indicate  to  the  Court  how  you  determined 
that  the  sale  was  cancelled? 

(At  this  point  the  witness  steps  up  to  the  Judge.) 

A.  This  is  the  entry  for  the  Leach  sale;  May  22nd.  Leach 
sold  by  65— $35.00,  and  here  [indicating]  is  the  entry  of  June 
25  to  Leach,  to  indicate  that  the  sale  was  cancelled.  $34.00. 

Mr.  Horsky.  I  offer  this  in  evidence  as  Defendant's  Exhibit 
Number  26. 

(The  document  was  marked  “Defendant’s  Exhibit  Number 

26. ”  and  same  was  received  in  evidence.) 

The  Court.  That  will  be  all.  We  will  be  back  tomorrow 
morning  at  10  o’clock. 

(Adjourned  at  4:05  p.  m.) 

758  PROCEEDINGS 

(The  proceedings  began  at  10:  00  a.  m.) 

The  Court.  I  think,  perhaps,  we  may  begin. 
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Oscar  C.  Weitzberg,  a  witness  previously  duly  sw’orn,  re- 
surhed  the  stand  and  testified  further  as  follows: 

Redirect  examination,  by  Mr.  Horsky: 

Q.  At  the  conclusion  yesterday,  Mr.  Weitzberg,  I  believe  we 
had  proceeded  on  Plaintiff’s  Exhibit  20  down  to  about  two- 
thirds  of  the  way  down  on  the  third  page  thereof  and  you  had 
concluded  your  explanation  of  the  item  of  the  4/6  bed  at  $c9. 
and  $34.  The  next  item  is  a  chest  with  an  alleged  highest  de¬ 
livered  price  of  $65.95  and  one  sale  thereafter  at  $64.95.  What 
does  your  investigation  reveal  with  respect  to  that  item? 

The  Court.  What  page  is  that? 

Mr.  Horsky.  Page  3  of  Plaintiff’s  Exhibit  20.  Your  Honor. 
It  is  the  fifth  item  from  the  bottom  of  the  page  in  the  left-hand 
margin.  The  purchaser’s  name  on  the  left-hand  margin  is 
Corwin. 

The  Court.  Yes. 

By  Mr.  Horsky: 

Q.  What  does  your  investigation  reveal? — A.  The  sale  to 
Corwin  was  made  on  February  10th  and  was  originally  sup¬ 
posed  to  have  been  delivered  on  February  19th.  The  cus¬ 
tomer  was  out  at  the  time  the  driver  was  there  and  the 

759  driver  came  back  the  following  day  on  the  20th.  The 
customer  was  out  again  and  final  arrangements  were 

made  for  delivery  and  it  was  delivered  in  March. 

Q.  And  that  was  the  highest  delivery? — A.  That  was  the 
highest  deliver^’ ;  yes. 

Q.  And  this  other  sale? — A.  Was  made  on  May  22nd. 

Q.  Was  above  the  highest  maximum  price? — A.  Yes. 

Q.  That  is  not  indicated  as  either  listed  or  not  listed.  Mr. 
Weitzberg.  What  did  you  discover  with  respect  to  that? — A. 
It  was  listed  on  page  7.  line  23  at  $64.95. 

Q.  Thank  you.  The  next  item  is  a  vanity  wdth  a  highest 
delivered  March  price  of  $50.  and  one  sale  at  $54.  What  did 
you  discover  with  respect  to  that  item? — A.  The  4/6  bed? 

Q.  I  think  you  have  the  wrong  item. — A.  I  am  on  the  wrong 
line.  You  are  talking  about  the  vanity. 

Q.  That  is  right. — A.  The  government  investigator  indi¬ 
cated  that  the  highest  delivery  to  Brown  was  at  $50.  This 
vanity  in  mahogany  is  identical  to  the  Prima  Vera  vanity 

760  which  has  the  same  number — no,  I  am  sorry — has  a  dif¬ 
ferent  number.  It  is  248-1560  3/4.  The  only  differ¬ 
ence  is  the  type  of  wood.  One  is  light  modern  and  the  other  is 
mahogany  and  the  highest  delivery  on  the  Prima  Vera  was  $54 
which  w’as  to  Helen  Fitzgibbons,  March  19th. 

Q.  Do  you  have  that  sales  check? — A.  Yes. 
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Q.  I  take  it.  Mr.  Weitzberg,  that  you  are  not  sure  of  whether, 
under  the  appropriate  regulations,  this  would  set  the  ceiling 
price  for  this  mahogany  or  not,  is  that  right? — A.  There  seems 
to  be  some  doubt  because  of  the  different  number.  Apparently 
in  this  manufacture  a  different  style  seems  to  indicate  a  differ¬ 
ent  type  of  wood  just  as  I  testified  yesterday  that  a  different 
size  bed  was  indicated  by  a  different  style  number. 

Mr.  Horsky.  Yes;  I  offer  this  in  evidence.  Your  Honor,  as 
Defendant’s  Exhibit - 

The  Clerk.  27. 

Mr.  Austin.  Note  our  objection  to  that,  if  you  please,  on  the 
grounds  that  it  is  irrelevant. 

The  Court.  Yes. 

(The  document  was  marked  “Defendant’s  Exhibit  27"  for 
identification  and  was  received  in  evidence.) 

761  By  Mr.  Horsky: 

Q.  Is  this  item  listed.  Mr.  Weitzberg? — A.  Yes;  this 
item  was  listed  on  page  8.  line  10  at  S54. 

Q.  The  next  item  is  a  chest — excuse  me — there  was  a  sale  to 
Mr.  Dix  at  854.  Mr.  Weitzberg. — A.  What  is  that? 

Q.  There  was  a  sale  to  Mr.  Dix  at  S54  of  mahogany  vanity,  is 
that  correct? — A.  There  was  a  sale  to  Dix  at  $54. 

Q.  And  your  investigation  indicates  that  it  is  doubtful 
whether  that  is  improper  or  proper? — A.  That  is  correct. 

Mr.  Austin.  May  I  ask  Mr.  Weitzberg — will  you  point  that 
item  out — this  248-156034  mahogany  vanity? 

The  Witness.  You  mean  that  ceiling  price-list? 

Mr.  Austin.  Yes. 

The  Witness.  Here  it  is — page  8.  line  10, 248-1560  3/4.  The 
3  of  the  3/4  seems  to  run  into  the  1560. 

Mr.  Austin.  It  has  been  changed,  hasn’t  it? 

The  Witness.  No.  It  might  have  been  changed  in  typing. 

Mr.  Austin.  Right  there. 

The  Witness.  It  might  be  25  and  it  might  be  15. 

762  Mr.  Austin.  I  want  to  read  it.  that  is  all.  I  am  not 
questioning  it. 

The  Witness.  Well,  we  couldn’t  read  it  either. 

By  Mr.  Horsky: 

Q.  The  next  item,  Mr.  Weitzberg,  is  a  chest  with  an  alleged 
highest  March  price  of  $41.95  and  sales  thereafter  at  $45.95. 
Did  you  investigate  that  item? — A.  Yes;  I  did. 

Q.  What  did  you  find  there? — A.  There  were  no  sales  of  this 
chest  in  March  1942.  The  delivery  to  the  customer  Caviness 
at  $41.95  in  March  was  based  on  a  sale  that  occurred  during 
August  1941,  the  half-yearly  sale  at  which  time  it  had  been  re- 
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duced  to  $41.95.  although  the  regular  price  had  been  $45.95. 
It  was  carried  on  our  books  at  $45.95  and  was  included  in  our 
January  31st  inventory  at  that  value  and  we  paid  our  income 
taxes  at  that  value.  The  last  piece  was  sold  out — no ;  let  me 
see.  The  only  record  I  have  here  is  of  no  sales  in  March,  al¬ 
though  we  had  had  it  in  stock. 

Q.  Yes;  but  this  ceiling  price  is  based  on  a  sale  almost  six 
months  prior  to  the  March  critical  month. — A.  That  is  correct. 
Our  sales  in  February  had  been  at  $45.95.  but  there  were  no 
deliveries  in  March  at  $45.95  and  no  sales  with  the  ex- 

763  ception  of  this  Caviness  delivery  which  was  at  $45.95. 

Q.  Yes. 

Mr.  Austin.  Do  you  have  the  sales  check  of  this  delivery? 
The  Witness.  Yes;  I  have. 

By  Mr.  Horsky  : 

Q.  This  was  indicated  as  not  listed,  Mr.  Weitzberg.  Will 
you  state  whether  that  is  correct  or  not?— A,  No:  it  was  listed 
on  page  3.  line  8. 

Q.  It  is  listed  on  page  3.  line  8? — A.  That  is  correct. 

Mr.  Horsky.  I  will  offer  that  sales  check  in  evidence.  Your 
Honor.  Is  that  the  only  thing  on  that  sheet,  Mr,  Clerk? 

Mr.  Austin.  I  think  there  are  some  others. 

The  Witness.  There  is  everything  that  pertains  to  that  sheet. 
The  Clerk.  Put  the  whole  sheet  in? 

Mr.  Horsky.  All  right,  put  the  sheet  in.  I  offer  that  as  Ex¬ 
hibit  28 — Defendant’s  Exhibit  28. 

(The  document  was  marked  ‘‘Defendant’s  Exhibit  28”  for 
identification  and  was  received  in  evidence.) 

By  Mr.  Horsky  : 

Q.  The  next  item.  Mr.  Weitzberg.  is  a  hanging  mirror.  That 
has  an  indicated  highest  delivered  March  price  of  $19.95 

764  and  one  sale  at  $22,95.  What  did  your  investigation  re¬ 
veal  with  respect  to  that  item? — A.  The  highest  delivery 

was  $19.95  in  March  and.  according  to  the  guide  card,  there  was 
one  delivery  at  $22.95  to  Miller.  I  have  not  been  able  to  find 
the  sales  check  to  verify  the  guide  card  entry. 

I Q.  This  is  indicated  as  not  listed.  Will  you  state  whether 
that  is  correct? — A.  That  is  correct,  it  w’as  not  listed. 

Q.  The  next  item  is  a  4/6  bed  at  $26  that  sells  thereafter  at 
$28,  What  did  your  investigation  reveal  with  respect  to 
that? — A.  This  was  also  based  on  the  same  Caviness  sale  re¬ 
ferred  to  just  before — that  is,  the  sale  was  made  in  August  1941 
and  delivery  in  March  1942. 

Q.  It  was  not  delivered  in  March  at  any  other  price? — A. 
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That  is  correct.  There  were  no  sales  in  March  at  any  price. 
The  regular  price  had  been  $28  before  the  sale — in  February 
and  after  March. 

Q.  There  is  a  note.  Mr.  Weitzberg.  that  there  was  an  ex¬ 
change  to  a  customer  named  Lyon.  Do  you  find  anything  with 
respect  to  that? — A.  Yes.  Although  there  were  no  sales  in 
March,  there  was  an  exchange  to  a  customer  by  the  name 

765  of  Lyon  at  $28  which  would  make  it  the  highest  delivery. 

Q.  Was  that  exchange  delivered  in  March? — A.  That 
is  correct.  It  was  delivered  on  March  21st. 

Q.  Do  you  have  that  order  there?  Show  it  to  the  Court. 
Again.  Mr.  Weitzberg.  let  me  clarify  the  matter  of  an  exchange 
order.  When  the  exchange  is  delivered,  how  is  the  price  de¬ 
termined?  Does  that  mean  that  the  price  was  predetermined? 
Does  that  mean  that  the  price  was  predetermined  by  some 
transaction? — A.  Yes;  it  was  predetermined  by  the  original 
sale. 

Q.  Does  the  guide  card  show  this  sale? — A.  Yes;  I  will  find 
that  sale  for  you.  I  don’t  have  the  guide  card  for  the  3/3  bed 
for  which  the  line  sale  would  indicate.  I  just  have  the  guide 
card  for  the  4/6  bed. 

Mr.  Horsky.  I  see.  I  offer  this  in  evidence,  Your  Honor.  As 
Defendant’s  Exhibit  29. 

Mr.  Austin.  Another  objection  to  that,  please. 

Q.  Your  conclusion.  Mr.  Weitzberg,  is  that  the  sales  were  at 
or  under  the  ceiling  price. — A.  That  is  correct. 

Q.  This  is  indicated  as  not  lister.  Will  you  state  whether 
that  is  correct? — A.  It  was  listed  on  page  3,  line  11, 
at  $28. 

766  Mr.  Horsky.  Might  I  ask  Your  Honor,  for  the  pur¬ 
poses  of  clarification,  for  the  government  counsel  to  ex¬ 
plain  their  objection  to  the  sales  order — insufficient  evidence  or 
whatever  objection  they  have  to  it? 

Mr.  Austin.  We  have  our  objection  to  the  introduction  of 
the  sales  check  in  that  it  is  irrelevant  and  immaterial. 

Mr.  Horsky.  It  shows  delivery  in  March  at  $28,  Mr.  Austin. 

The  Court.  It  may  be  received  now. 

(The  document  was  marked. “Defendant’s  Exhibit  29”  for 
identification  and  was  received  in  evidence.) 

By  Mr.  Horsky  : 

Q.  The  next  item,  Mr.  W’eitzberg.  is  a  bench  at  $11.95  with 
sales  thereafter  at  $12.95  and  one  at  $14.95.  What  is  the  result 
of  your  investigation  of  that  item? — A.  This  again  refers  to  the 
Caviness  transaction  which  occurred  in  August  1941  where  the 
sale  was  made  during  the  half-yearly  sale  at  a  reduced  price 
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of  SI  1.95,  but  the  delivery  was  not  made  until  March  1942. 
There  were  no  sales  in  March  1942  at  any  price.  There  was, 
however,  this:  it  is  indicated  as  not  listed.  It  was  listed  on 
page  3,  line  7  at  $12.95. 

767  Q.  -Vll  right.  The  next  item  is  a  chest  with  an  indi¬ 
cated  highest  March  price  of  $25  in  the  right-hand  col- 

umi>.  I  take  it  that  that  is  concededly  proper.  Is  that  right, 
Mr.  Austin? 

Mr.  .-VusTiN.  We  are  not  claiming  any  violation  on  the  basis 
of  that  transaction. 

Mr.  Horskv.  And  the  same  with  resi)ect  to  the  next  one. 

Mr.  Austin.  That  is  right. 

Mr.  Horsky.  And  the  same  with  respect  to  the  next  one — 
excuse  me — the  next  one. 

Mr.  Austin.  Yes. 

By  Mr.  Horsky  : 

Q.  The  next  one.  Mr.  Weitzberg,  Robert  Burrows,  which  is 
listed  here  as  a  highest  delivered  price  of  $12 — did  you  investi¬ 
gate  that? — A.  I  did.  sir. 

Q.  What  did  you  discover? — A.  I  find  it  was  Burrows. 
1596S-4S.  which  is  listed  on  this  exhibit  as  having  a  delivery 
price  of  $12  and  is  only  shown  as  $11  on  the  sales  check. 

•  Q.  The  proper  ceiling  on  that  should  be  $11. — A.  That  is 
correct. 

Q.  And  the  exhibit  should  be — is  incorrect  to  that 

768  extent. — A.  That  is  correct. 

I  Q.  The  next  item  is  a  maple  vanity  with  a  highest 

indicated  -March  delivered  price  of  $19.95  and  sales  thereafter 
at  $25.30,  and  they  have  prices  at  $30  and  $32.  Will  you  indi¬ 
cate  what  you  discovered  with  respect  to  that? — A.  The  high¬ 
est  delivery  in  March  was  $19.95.  This  was  sold  during  the 
half-yearly  sale  at  the  reduced  price  of  $19.95.  and  then  sold 
after  the  sale  at  the  regular  price. 

Q.  Are  any  of  those  six  sales — were  any  of  those  six  sales 
subsequently  cancelled? — A.  Yes;  there  was  a  sale  to  Haniman 
that  was  cancelled  on  June  2nd.  There  was  a  sale  to  Karoo- 
kum  which  was  cancelled  on  August  20th.  and  there  was  a  sale 
to  Shelly  which  was  cancelled  on  October  20th. 

Q.  The  next  item  is  a  chistrobe.  I  guess  it  states  with  an 
indicated  highest  delivered  March  price  of  $18,  and  one  sale 
thereafter  at  $39.95.  What  did  you  discover  with  respect  to 
that? — A.  The  delivery  to  Olson  was  based  on  a  sale  that 
occurred  on  January  8. 1942,  and  at  the  customer’s  request  was 
held  for  him  and  delivered  on  March  3,  1942.  The  last  piece 
of  that  Chistrobe  was  sold  on  January  20th.  There  was  no 
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stock  of  this  merchandise  during  the  period  January  until  May 
when  one  piece  came  in. 

769  I  cannot  tell  whether  it  w’as  returned  from  the  cus¬ 
tomer.  No;  this  came  from  the  manufacturer.  It  was 

marked  S39.95  and  sold  at  that  price  on  May  29th. 

Q.  This  is  indicated  as  not  listed.  Mr.  Weitzberg;  is  that 
correct? — A.  That  is  correct. 

Q.  How  about  the  previous  one  about  which  I  did  not  ask 
you?  Was  that  listed? — A.  That  was  listed.  It  was  listed 
on  page  13.  line  1. 

Q.  At  what  price,  Mr.  Weitzberg? — A.  What? 

Q.  At  what  price  was  it  listed? — A.  The  previous  one  or  this 
one? 

Q.  The  maple  vanity. — A.  At  $32. 

Q.  The  next  item,  Mr.  Weitzberg.  is  a  4./6  bed  with  an  indi¬ 
cated  highest  delivered  March  price  of  $11.  and  one  sale  there¬ 
after — two  sales  thereafter  at  $12.  What  did  you  discover  with 
respect  to  that  item? — A.  The  highest  delivery  was  $11  to  a 
customer  Macosh.  The  last  piece  was  sold  to  a  customer  Ma- 
cosh.  In  April — April  11th.  to  be  exact,  the  customer  retu!-ned 
the  piece.  It  was  then  sold  on  June  24th  to  a  customer 

770  West  for  $12.  and  is  listed  as  one  of  the  violations.  This 
sale  was  cancelled  by  West  on  August  27th  and  then 

was  sold  to  customer  Halse  for  $12.  so  that  one  piece  shows 
two  violations. 

Q.  I  see.  The  next  item  is  a  dresser  at  $24  with  an  indi¬ 
cated  sale  thereafter  at  $26.  What  did  you  discover  with  re¬ 
spect  to  that  one? — A.  This  is  a  duplication  of  a  previous  line. 
1  believe  it  is  on  page  2 — it  occurs  on  page  3.  It  is  the  t’nird 
name  down — Chapman. 

Q.  The  same  item? — A.  Yes. 

Q.  All  the  way  across? — A.  That  is  correct. 

Q.  The  sale  is  the  sam^^  in  the  right-hand  column  as  well? — 
A.  That  is  right.  The  whole  item  is  duplicated. 

Q.  The  next  item  is  a  buffet  with  an  indicated  March  price 
of  $65  and  three  sales  thereafter  at  $68.  What  did  you  dis¬ 
cover  with  respect  to  that  item? — A.  The  delivery  to  Gould  is 
based  on  a  sale  on  February  and  delivered  on  March  3rd.  There 
were  sales  at  $68  although  there  were  no  deliveries  until  April. 

Q.  And  the  items  are  above  the  highest  price? — 

771  A.  That  is  correct. 

Q.  The  next  item  is  a  dining  room  table  at  $45.95  and 
sales  thereafter  at  $48.95.  What  did  you  discover  with  respect 
to  that? — A.  According  to  the  guide  card  and  the  sales  tissue 
I  have  here  there  was  a  sale  at  $48.95  to  a  customer  by  the 
name — excuse  me — the  sales  tissue  indicates  that  the  delivery 
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was  promised  for  March  24th.  but  I  cannot  find  the  sales  check. 

Q.  Have  you  the  tissue  there? — A.  Yes. 

Q.  Can  you  show  the  Court  how  you  determine  that? — A. 
There  is  the  date  here.  The  date  is  the  date  we  promised  to 
deliver  to  the  customer,  and  this  is  a  carbon  copy  of  the  original 
sales  check  and  the  delivery  of  that  check. 

Mr.  Horsky.  I  will  offer  the  tissue  in  evidence.  Your  Honor, 
as  Defendant's  Exhibit  30. 

By  Mr.  Horsky: 

Q.  Your  conclusion.  Mr.  Weitzberg.  is  that  you  just  are  not 
able  to  determine  whether  this  was  delivered  or  not. — A.  That 
is  correct. 

771 -A  Q.  And  it  may  or  may  not  be  establishing  a  ceiling 
price. — A.  That  is  correct. 

'  Q.  If  it  does,  the  sales  are  at  the  ceiling  price,  is  that  correct, 
sir? — A.  That  is  correct. 

Mr.  Austin.  Just  a  moment.  May  I  see  that? 

( Discussion  off  the  record.) 

Q.  This  is  indicated  as  listed.  IMr.  Weitzberg.  at  $46.95,  is 
that  correct? — A.  $48.95  on  page  9,  line  22. 

Q.  Now - 

Mr.  .Austin.  Just  a  minute.  Mr.  Horsky.  please.  If  the 
Court  Please,  for  the  purposes  of  the  record,  if  Defendant's 
Exhibit  30  is  introduced  for  the  purpose  of  attempting  to  show- 
delivery  in  March  of  this  item,  we  object  to  it  on  the  grounds 
that  it  does  not  prove  that  it  was  delivered  in  March  and  tha» 
it  is  irrelevant  and  immaterial  as  proof  of  that  fact. 

Mr.  Horsky.  Your  Honor,  this  is  introduced  solely  as  ind. 
eating  the  best  facts  we  can  find  with  respect  to  that  item.  It 
is  not  introduced  as  conclusive  proof  bec‘ause  it  is  not  conclusive 
and  does  not  show  conclusively  when  it  was  delivered. 
772  The  Court.  It  may  be  received. 

(The  tissue  was  marked  “Defendant’s  Exhibit  30” 
for  identification  and  was  received  in  evidence.) 

By  Mr.  Horsky: 

Q.  The  next  item.  Mr.  Weitzberg.  is  a  buffet  at  $56  and  an 
indicated  sale  to  Thomas  at  $59.  What  did  you  discover  w-ith 
respect  to  that  item? — A.  The  highest  delivery  in  March  was 
$56.  and  the  guide  card  show-s  one  sale  to  customer  Thomas  at 
$59,  although  I  have  not  been  able  to  get  the  sales  check  to 
establish  that  that  was  the  correct  j^rice  or.  the  sales  check. 

Q.  If  it  is  correct,  the  sale  was  above  the  highest  price'? — 
A.  That  is  correct. 

Q.  The  next  item,  I  notice,  has  nothing  in  the  right-hand 
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column,  and  1  assume,  Mr.  Austin,  that  that  is  not  alleged  to 
be  a  violation. 

Mr.  Austin.  That  is  right. 

Mr.  Horsky.  The. next  item  is  the  sower  mahogany.  That  is 
the  same. 

Mr.  Austin.  The  same. 

Mr,  Horsky.  And  the  next? 

Mr.  Austin.  The  same. 

773  Mr.  Horsky.  And  the  next? 

Mr.  Austin.  The  same. 

Mr.  Horsky.  And  the  next,  the  mahogany  table? 

Mr.  Austin.  Insofar  as  the  price  relationship  is  concerned, 
yes. 

By  Mr.  Horsky: 

Q.  The  next  item  is  a  side  chair  with  a  March  price  of  $7 
and  a  sale  or  sales  thereafter  at  SS.  What  did  you  discover 
with  respect  to  that  item? — A.  The  delivery  to  customer  Bea¬ 
trice  Cohen  at  S7  was  based  on  a  sale  on  February  7th.  It  was 
originally  a  will-call  sale. 

Q.  What  sale? — A.  Will  call. 

Q.  Yes. — A.  And  she  later  asked  to  have  it  transferred  to  her 
account,  which  was  done  on  February  11th.  Originally  the 
delivery  was  suposed  to  be  on  February  2{5th,  but  was  later 
changed  to  March  3rd. 

Q.  That  is  the  highest  delivery  March  price? — A.  That  is 
correct. 

Q.  And  do  you  find  anything  with  respect  to  these  items 
listed  as  sales  "at  SS? — A.  Ves  ;  one  of  the  items  listed  to  cus¬ 
tomer  Grier. 

774  Q.  Is  that  about  the  fourth  item  down? — A.  That  is 
right. 

Q.  June  12th? — A.  That  is  right. 

Q.  Yes. — A.  Allegedly  sold  at  SS.  The  guide  card  shows  a 
sale  at  S7. 

Q.  That  is  not.  then,  a  price  violation? — A.  That  is  correct. 

Mr.  Austin.  Do  you  have  the  sales  check? 

The  Witness.  No;  I  don’t. 

Mr.  Horsky.  I  will  put  the  guide  card  in  evidence.  Your 
Honor,  as  Defendant’s  Exhibit  31. 

(The  guide  card  was  marked  ^'Defendant’s  Exhibit  31”  for 
identification  and  was  received  in  evidence.) 

By  Mr.  Horsky; 

Q.  The  next  item,  Mr.  Weitzberg.  is  a  China  closet  from 
Miss  Cohen  at  $35  in  March  with  sales  thereafter  at  S39.  What 
did  you  discover  with  respect  to  that? — A.  This  again  refers 
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to  the  Beatrice  Cohen  transaction  that  I  just  discussed  where 
the  sale  was  made  in  February  but  delivery  did  not  occur  until 
March.  This  was  sold  during  our  half-yearly  sale  at  S35.  The 
regular  price  was  $39. 

775  Q.  Thirty-five  dollars  is  the  highest  delivered  March 
price? — A.  That  is  right — there  were  none  sold  during 
March  although  they  were  offered  at  $39  during  March. 

Q.  The  next  item  is  an  armchair  at  $S  with  sales  thereafter 
at  $9  to  Miss  Beatrice  Cohen.  Is  that  still  the  same  transac¬ 
tion? — A.  That  is  right. 

Q.  And  that  is  the  highest  delivery  price  in  March? — A.  That 
is  correct. 

Q.  The  last  item,  Mr.  Weitzberg,  is  a  dining  room  suite,  five 
pieces,  at  $34.96  with  sales  thereafter  at  $39.95.  What  did 
you  discover  with  respect  to  that  item? — The  ceiling  was 
ba.sed  on  a  sale  to  a  customer  Slaughter  on  February  13th. 
Original  delivery  was  supposed  to  be  on  Februaiy*  2Sth.  but  the 
customer  was  not  at  home.  It  was  delivered  on  March  2nd. 
The  last  piece  of  this  item  w’as  sold  on  August  31st. 

Subsequent  to  the  date  of  this  last  sale  a  number  of  returns 
were  made  by  customers  and  they  were  sold  at  $39.95.  The 
error  might  have  been  made  by  being  confused  with  another 


style  number  w’hich  was  similar  to  it — 538 


1052 

1053 


which  is  a  sim' 


ilar  chair  and  a  refractory  table  instead  of  an  extension 
table. 

776  Q.  This  is  indicated  as  not  listed.  Mr.'  Weitzberg,  is 
that  correct? — A.  That  is  correct:  it  was  not  listed. 

Q.  Do  you  have  any  further  questions  with  respect  to  that 
exhibit.  Mr,  Austin? 

Mr.  Austin.  I  believe  not.  Mr.  Weitzberg.  I  hand  you 
Plaintiff’s  Exhibit  21  entitled  “Schedule  of  March  Sales,”  et 
cetera.  Have  you  investigated  this  exhibit? — A.  Yes;  I  have. 

Q.  What  did  you  discover  with  respect  to  it? — A.  I  find  that 
this  is  a  duplication  of  some  of  the  items  we  just  discussed  on 
Plaintiff's  Schedule  Xo.  20. 

Q.  Exhibit  Xo  20. — A.  What?  Oh.  yes;  Exhibit  Xo.  20. 

Q.  Could  you  indicate  to  the  Court  where  those  items  appear 
on  the  previous  schedule  so  the  government  counsel  will  have 
the  record? — A.  Yes.  May  I  see  that,  please? 

(The  Clerk  hands  the  document  to  the  witness.) 

Q.  The  duplication — the  first  line  of  this  Exhibit  Xo.  21  is 
duplicated  on  i)age  3. 

Mr.  .Austin.  If  the  Court  please.  Plaintiff  will  admit 

777  that  these  items  are  duplicatioi'.s  in  that  they  are  recited 
in  Plaintiff’s  Exhibit  20. 
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For  the  purposes  c,f  the  record  I  wish  to  state  that  the  pur¬ 
pose  of  this  exhibit  is  not  alone  to  show  sales  in  excess  of  the 
March  price  but  to  show’  that  the  defendant  sold  commodities 
after  May  18th  at  prices  in  excess  of  his  own  established  and 
published  ceiling  price.  The  items  are  identical  with  those  that 
appear  on  the  previous  exhibit. 

The  Court.  I  assume  there  is  no  question  about  that. 

Q.  That  is  right.  As  to  the  duplication,  Mr.  Weitzberg.  that 
need  not  be  further  pointed  out.  Did  you  investigate  the 
prices  on  this  exhibit^ — the  listed  ceiling  prices  to  see  w’hether 
they  w'ere  correct? — A.  Yes;  the  second  line  referring  to  the 
dining  room  table  Xo.  171.  151-3. 

Q.  Yes. — A.  It  is  indicated  on  this  exhibit  as  being  $46.95 
and  is  listed  as  $48.95. 

Q.  Therefore  these  sales  were  not  above  the  listed  ceiling 
price. — A.  That  is  correct. 

Q.  Will  you  indicate  where  that  is  listed,  Mr.  Weitz¬ 
berg? 

778  Mr.  Austin.  Sjicak  so  the  reporter  can  hear  you. 

A.  Yes;  it  appears  on  page  9.  line  22 — 171-151-3, 

$48.95. 

Q.  In  other  words,  the  person  who  i)rei^ared  this  exhibit  in¬ 
correctly  copied  this  ceiling  price  for  this  item. — A.  That  is 
correct. 

Q.  The  price  on  the  first  item  is  correctly  stated — the  ceiling 
price. — A.  X^o;  it  appears  on  our  schedule  at  $64.95  on  page 
7,  line  23. 

Q.  Again  with  respect  to  this  item,  the  person  who  submitted 
or  prepared  this  schedule  incorrectly  copied  the  ceiling  price  for 
this  item. — A.  That  is  correct. 

Q.  So  that  for  the  purpose  for  which  the  item  is  offered,  it 
proves  nothing.  It  is  completely  disproved  by  the  ceiling  price 
book. 

Mr.  Austin.  I  will  object  to  that. 

Mr.  Horsky.  I  will  withdraw’  the  question,  sorry. 

By  IMr.  Horsky; 

Q.  Mr.  Weitzberg.  I  hand  you  Plaintiff’s  Exhibit  22.  I  think 
that  has  been  testified  to.  Your  Honor.  I  w’ill  withdraw’  that. 
I  hand  you  Plaintiff’s  Exhibit  23  entitled  “Items  not 

779  sold  in  iVIarch  but  sold  at  a  higher  price  after  May  18. 
1942.  than  on  submitted  ceiling  price-list.”  Have  you 

investigated  that  exhibit.  Mr.  Weitzberg? — A.  Yes;  I  have. 

Q.  What  did  you  discover  with  respect  to  the  first  item,  which 
is  a  w’ainnt  veneered  table?-*-A.  May  I  refer  to  my  notes, 
please? 
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Q.  Surely. — A.  The  correct  ceiling  is  $46.95. 

The  Court.  I  did  not  understand  you. 

A.  I  said  the  correct  ceiling  is  $46.95. 

Q.  Do  you  know  how  many  sales  there  were  at  $46.95? — 
A.  There  was  one  sale  at  that  price. 

Q.  What  did  you  discover  with  respect  to  the  next  itom,  Mr. 
Weitzberg? — A.  The  correct  ceiling  is  $36.  There  were  no  sales 
at  $38.  There  was  a  sale  on  June  19th  to  Magruder  which  was 
at  $30,  not  $38. 

Q.  Does  the  guide  card  show  a  $38  sale? — -V.  Well,  it  might 
be  construed  to  read  at  $38. 

Q.  Will  you  show  it  to  the  Court,  please. — A.  Yes.  This  is 
the  one  that  appears  to  be  $38. 

Q.  Do  you  have  the  sales  check  for  that  sale? — A.  Yes;  I 
have  the  sales  check  for  that  sale. 

780  Q.  And  the  price? — A.  Thirty  dollars. 

Mr.  Horsky.  I  offer  this  in  evidence.  Your  Honor,  as 
Defendant's  Exhibits  31  and  32. 

The  Clerk.  Thirty-two  and  33. 

Mr.  Horsky.  Thirty-two  and  33,  sorry. 

(The  documents  were  marked  “Defendant's  Exhibits  32  and 
33”  for  identification  and  were  received  in  evidence.) 

By  Mr.  Horsky  : 

Q.  The  next  item.  Mr.  Weitzberg,  is  a  bench  listed  as  an 
original  sale  at  $12.95  and  subsequent  sale  at  $14.95.  What  did 
you  discover  with  respect  to  that  item? — A.  This  is  a  duplica¬ 
tion  of  one  of  the  items  on  Exhibit  20. 

Q.  Is  the  ceiling  price  correctly  stated  at  $12.95? — A.  I  will 
have  to  refer  to  that  exhibit.  The  correct  ceiling  price  is  $11.95. 

Q.  Is  it  listed  in  the  exhibit  at  $11.95? — A.  No;  this  again 
refers  to  the  Caviness  sales  check  which  was  in  August  1941 
but  delivery  was  in  1942. 

'  Mr.  Austin.  Now,  I  don’t  understand,  if  the  Court  please, 

I  what  the  witness  is  testifying  to  about  this  ceiling  price. 

781  Mr.  Horsky.  I  don't  either.  Mr.  Austin.  I  want  to 
clarify  it. 

Mr.  Austin.  In  other  words,  whether  he  is  testifying  as  to 
whether  this  is  the  listed  ceiling  price  or  not. 
i  Mr.  Horsky.  Yes;  that  is  what  I  want  to  clear  up. 

By  Mr.  Horsky  : 

Q.  What  is  the  listed  ceiling  price,  Mr.  Weitzberg? — A. 
$12.95. 

Q.  And  you  say  it  should  be  .$11.95? — A.  That  is  correct. 

Q.  And  this  is  one  of  the  items  that  appears  on  Plaintiff’s 
Exhibit  20. — ^A.  That  is  correct. 
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Q.  The  next  item,  Mr.  Weitzberg,  is  a  bench  with  sales  at 
$17.95  and  a  ceiling  price  listed  at  $14.95.  What  did  you  dis¬ 
cover  with  respect  to  that? — A.  The  correct  ceiling  price  is 
$17.95. 

Q.  Well,  is  it  listed  in  our  book  at  $14.95  or  $17.95? — A.  I  will 
have  to  check  that. 

Q.  I  refer  you,  Mr.  Weitzberg,  to  page  7,  line  36.  Is  that 
the  item? — A.  That  is  right. 

Q.  And  it  is  listed  at  $14.95,  is  that  right? — A.  It  is  listed  at 
$14.95. 

782  Q.  You  stated  the  correct  ceiling  price  was  $17.95. — 
A.  That  is  correct. 

Q.  Will  you  indicate  on  what  basis  you  reached  that  re¬ 
sult? — A.  There  were  no  sales  or  deliveries  during  March.  We 
had  one  piece  in  stock  during  March  1942,  and  we  owned  that 
piece  at  $17.95,  which  is  indicated  on  this  card. 

Q.  Would  that  mean.  Mr.  Weitzberg,  that  that  was  the  price 
ticket  in  March? — A.  Yes;  that  was  the  price  ticket  in  March 
and  that  is  the  price  at  which  we  owned  it  on  the  guide  card. 

Q.  Clarify  what  you  mean  by  the  price  at  which  you  owned 
it.  What  does  that  mean  with  respect  to  the  price  which  would 
be  on  the  merchandise  which  would  be  offered  to  the  public. — 
A.  Well,  there  is  nothing  here  to  indicate  definitely  the  actual 
price  tag  that  we  had  on  the  merchandise  during  March  except 
that  the  guide  card  shows  that  in  August  1941  the  merchandise . 
was  marked  at  $17.95  and  apparently  had  been  offered  at  that 
price  all  the  way  through. 

Q.  The  exhibit  indicates  that  the  original — which  I  assume 
is  the  price  on  the  confirmation — is  $14.95.  Does  it  show 
that — the  guide  card  too? — A.  There  is  no  confirmation  num¬ 
ber  here.  The  original  retail,  according  to  the  guide 

783  card,  was  at  $15.95  in  1941 — July  1941.  Apparently 
sometime  during  the  half-yearly  sale  in  1941  it  was 

marked  at  $17.95. 

Q.  And  it  continued  at  that  price? — A.  And  it  continued  at 
that  price. 

Mr.  Horsky.  I  offer  that  card  in  evidence,  Your  Honor, 
as  Defendant’s  Exhibit  34. 

(The  card  was  marked  ^‘Defendant's  Exhibit  34”  for  identi¬ 
fication  and  was  received  in  evidence.) 

784  Q.  The  next  item.  Mr.  Weitzberg,  is  a  maple  chest 
with  an — with  no  original  price  indicated,  with  a  sub¬ 
sequent  price  of  $15.00,  and  a  ceiling  price  of  $24,00.  What 
did  you  discover  with  respect  to  that? — A.  We  don't  have  a 
Style  No.  745-8. 
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Q.  You  have  not  been  able  to  check  it? — A.  Xo;  I  have  not 
h»een  able  to  check  it. 

'  Q.  But  there  is  some  error  in  the  exhibit  identifying  the 
style? — A.  That  is  correct. 

Mr.  Austin.  I  object. 

Mr.  Horsky.  I  withdraw  the  question,  and  will  rephrase  it, 
your  Honor. 

By  Mr.  Horsky  : 

I  Q.  There  is  no  Style  No.  745-S  in  this  department? — A. 
That  is  correct.  There  is  no  Style  Xo.  745-8. 

Q.  The  next  item.  Mr.  Weitzberg,  is  a  vanity  with  a  ceiling 
]irice  of  823.95.  and  various  sales,  one  at  826.95.  one  at  821.00; 
and  one  at  825.00.  What  did  you  discover  with  respect  to 
that? — A.  The  item  marked  originally  818.00  is  incorrect.  It 
was  originally  brought  in  at  820.00  and  not  818.00. 

Q.  What  do  you  have  to  indicate  that? — A.  The  guide  card 
itself  which  would  indicate  it  was  brought  in  for  820.00. 
785  and  a  mark-down  taken  on  June  16  to  818.00,  and  then 
a  cancellation  of  mark-down  taken  on  June  20  back  to 

820.00. 

Q.  Is  it  listed  in  the  ceiling  price  at  823.95? — A.  That  is  cor¬ 
rect.  It  is  listed  at  823.95. 

Q.  Is  that  the  proper  ceiling  price? — A.  No ;  it  has  been  re¬ 
checked.  and  it  is  now  established  on  a  proper  comparison. 
Apparently  it  was  compared  originally  with  something  that 
didn’t  have  delivery  in  March,  so  we  had  to  compare  it  with 
something  on  which  there  was  delivery  in  March,  and  a  now 
comparison  is  at  828.95. 

Mr.  Austin.  What  was  the  ceiling  price  as  listed  on  the  coil¬ 
ing  price  list? 

The  Witness.  823.85. 

Mr.  Horsky.  I  offer  the  guide  card  in  evidence,  your  Honor, 
as  Defendant’s  Exhibit  35. 

(The  document  was  marked  “Defendant’s  Exhibit  35”  and 
received  in  evidence.) 

By  Mr.  Horsky: 

Q.  Do  we  need  both  of  them.  Mr.  Weitzberg? — A.  I  don’t 
Think  so.  The  first  one  will  be  sufl5cient.  I  will  take  this  one 
bar'k.  All  we  want  is  the  original. 

Q.  The  next  item,  Mr.  Weitzberg.  is  a  dresser,  ceiling  price 
listed  at  823.95.  and  subsequently  sold  at  826.95.  W’hat  did 
I  you  discover  with  respect  to  that? — A.  This  is  the 
7S6  matching  dresser,  matching  vanity,  listed  now  8.002. 
I  The  explanation  is  exactly  the  same. 
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Q.  It  is  listed  at  $23.95? — A.  It  is  listed  at  $2.3.95.  but  it  is 
now  established  at  $28.95. 

Q.  The  next  item  is  a  bed  with  a  ceiling  price  list  indicated 
at  $13.00  and  a  sale  of  $14.00.  What  did  you  discover  with 
respect  to  that? — A.  The  correct  ceiling  is  $13.00.  and  there 
was  one  sale  at  $14.00. 

Q.  The  next  item  is  a  vanity  with  a  ceiling  price  indicated  at 
$31.00.  and  the  subsequent  sale  at  $25.00. 

Mr.  Horsky.  May  I  ask  Counsel,  your  Honor,  since  that  does 
not  comply  with  the  title  whether  that  item  should  properly 
be  on  this  exhibit.  That  is  these  sales  are  not  above  the  listed 
ceiling  price. 

Mr.  Austin.  Apparently  not. 

Mr.  Horsky.  That  may  be  stricken  off? 

Mr.  Austin.  Yes. 

Mr.  Horsky.  And  is  the  same  true  of  the  next  item? 

Mr.  Austin.  Yes. 

By  Mr.  Horsky: 

Q.  Mr.  Weitzberg.  I  hand  you  Plaintiff's  Exhibit  24  and  ask 
you  if  you  investigated  that  exhibit.  This  exhibit,  your  Honor, 
is  entitled  “New  Merchandise  Sold  in  March  Appearing  On 
Ceiling  Price  List  At  A  Higher  Price  Than  Early  Sales 
787  of  Item.’’  The  first  item  Mr.  Weitzberg,  is  a  vanity  with 
the  original  sale  at  $58.00  and  the  subsequent  sale  at 
$68.00,  with  an  indicated  ceiling  price  at  $72.00.  What  did  you 
discover  with  respect  to  that  item? — A.  There  seems  to  be  some 
doubt  as  to  the  correct  way  to  establish  the  ceiling  price  on 
this.  This  is  an  odd  mirror. 

Q.  It  is  listed  as  a  vanity. — A.  I  am  sorry.  It  is  a  vanity 
with  an  odd  mirror.  That  is  not  the  original  mirror,  and  it 
was  assembled  from  these  two  pieces.  It  was  transferred  from 
one  piece  of  stock,  the  vanity  was.  and  the  mirror  from  another 
piece  of  stock,  and  matched  as  an  odd  piece.  It  was  not  assem¬ 
bled  until  August  1942,  and  the  piece  from  which  it  was  assem¬ 
bled  was  not  sold  during  March  1942,  but  was  offered  during 
March  1942.  The  guide  card  shows  that  it  was  held  at  $68.00, 
although  the  buyer  remembers  tagging  it  at  $72.00.  Of  course, 
there  is  nothing  to  substantiate  the  $72.00  so  the  highest  would 
be  $68.00. 

Q.  The  guide  card  indicates  the  $68.00  price  in  March:  is 
that  correct? — A.  That  is  right. 

Q.  And  $68.00  would  be.  so  far  as  you  can  determine,  the 
proper  ceiling  price? — A.  That  is  correct. 

Q.  Would  you  indicate  from  the  guide  card.  Mr.  Weitzberg. 
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to  the  Court  where  the  §68.00  figure  appears?— 
7S8  A.  This  is  the  guide  card  that  is  referred  to  in  Exhibit 
24.  There  is  no  sales  marked,  but  this  shows  how  the 
merchandise  was  assembled  in  August  1942.  and  subsequently 
sold  at  S68.00. 

Mr.  Horsky.  I  offer  that  in  evidence.  Your  Honor,  as  De¬ 
fendant's  Exhibit  36. 

(The  document  was  marked  “Defendant’s  Exhibit  36’’  and 
received  in  evidence.) 

By  Mr.  Horsky: 

Q.  The  next  item.  Mr.  Weitzbcrg.  is  a  4X6  bed  with  an 
original  sale  indicated  at  S9.05.  subsequent  sale  at  S13.00,  and 
ceiling  price  at  $13.00.  What  did  you  discover  with  respect  to 
that  item? — A.  The  correct  ceiling  price  is  $13.00. 

Q.  Based  on  what?  I  will  have  to  ask  you  to  indicate  upon 
what  document  you  have  that  based. — A.  It  is  duplicated  on 
another  schedule,  I  believe,  and  I  have  got  to  go  back  to  the 
other  schedule.  It  is  duplicated  on  Schedule  23. 

Q.  Exhibit  23? — A.  Exhibit  23,  and  it  is  the  eighth  item. 

Q.  And  the  $13.00  price  was — ceiling  price  was  based  on 
what  documentary  evidence?  It  is  listed  there  at  $13.00;  is 
that  right’? — A.  That  is  correct. 

789  Q.  In  our  price  book’? — A.  That  is  correct,  at  $13.00. 

!  Q.  Do  you  know  upon  what  basis  the  $13.00  price 

is  set  as  the  ceiling  price? — A,  OPA  7  was  filed  in  the  OPA 
office  on  August  10— sometime  before  October  10,  and  was 
compared  with  Factory  746,  Style  Xo.  122  bed. 

Q.  You  arrived  at  the  ceiling  price  of  $13.00’? — A.  That  is 
correct. 

Q.  Thank  you.  The  next  item.  Mr.  Weitzberg,  is  a  buffet 
with  an  original  indicated  price  of  $24.95,  sales  thereafter  at 
$26.88.  and  a  ceiling  price  of  $29.95.  What  did  you  discover 
with  respect  to  that  item? — A.  The  original  retail  was  not 
§24.95.  but  §29.95  on  the  confirmation.  I  have  in  my  hand 
Confirmation  Xo.  5880,  and  the  retail  is  indicated  at  $29.95 
and  not  at  $24.95  as  is  shown  on  the  exhibit. 

Q.  In  other  words,  the  original  column  should  be  corrected 
to  $29.95? — A.  That  is  correct. 

Q.  I  notice.  Mr.  Weitzberg,  that  the  next  item  is  also  the 
next  style  number,  and  indicated  on  the  same  receiving  date 
at  the  same  original  price.  Should  that  also  be  corrected? — 
A.  That  is  correct.  It  should  be  corrected  at  $29.95. 

Q.  Would  you  indicate  to  the  Court  where  you  find  it  on 
that? — A.  Yes;  this  is  Style  Xo.  10  buffet,  and  this  is 

790  the  retail  as  indicated  in  this  column,  $29.95,  and  this 
is  the  hutch.  Style  Xo.  11,  and  is  indicated  at  $29.95. 
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Mr.  Horsky.  I  offer  that  in  evidence,  your  Honor,  as  De¬ 
fendant’s  Exhibit  37. 

(The  document  was  marked  ‘‘Defendant's  Exhibit  No.  37” 
and  received  in  evidence.) 

The  Court.  We  will  suspend  for  a  five-minute  recess.  (Re¬ 
cess.) 

By  Mr.  Horsky: 

Q.  Before  the  recess.  Mr.  Weitzberg,  I  believe  you  testified 
that  the  exhibit  should  be  corrected  to  indicate  S29,95  as  the 
original  price  for  the  buffet  and  hutch.  What  did  you  discover 
with  respect  to  the  ceiling  price  of  that  item? — A.  The  correct 
ceiling  price  is  S29.95,  and  was  so  listed,  and  the  price  was 
arrived  at  by  filing  an  OPA  7  and  making  comparison  with  an 
item  that  was  delivered  in  March. 

Q.  Do  you  have  the  item  with  which  it  was  compared? — A. 
Yes. 

Q.  If  you  don’t  have  it.  Mr.  Weitzberg - A.  It  may  be  in 

the  other  schedule.  Some  of  these  items  are  listed  on  more 
than  one  schedule.  It  happens  that  the  evidence  may  be  in 
the  other  schedule. 

Q.  I  don’t  want  to  take  much  time  on  each  of  these  items. — 
A.  Well,  it  was  correctly  established  and  a  comparison  made. 

Q.  All  right.  Is  that  equally  true  of  the  buffet  and 
791  hutch?  Is  the  explanation  the  same  for  both  of  these 
two  items? — A.  Yes;  the  explanation  would  be  the 

same. 

Mr.  Austin.  Do  you  have  the  guide  card  for  those  two.  Mr. 
’Weitzberg? 

The  Witness.  My  filing  system  has  broken  down.  Ap¬ 
parently  not. 

By  Mr.  Horsky  : 

Q.  The  next  item.  Mr.  Weitzberg,  is  a  chest  with  a  ceiling 
price  indicated  at  S23.00  and  various  sales  some  at  and  some 
below  that  figure.  What  did  you  discover  with  respect  to  that 
item? — A.  I  think  this  is  a  duplication,  too.  I  will  check  that. 
No ;  it  is  not  a  duplication.  The  price  of  S18.95  which  is  marked 
on  the  original  is  not  correct.  It  was  originally  marked  $19.95 
instead. 

Q.  Instead  of  $18.95? — A.  That  is  correct. 

Q.  What  accounts  for - 

Mr.  Austin.  Just  a  moment  now  if  I  may  interpose  here. 
Now,  are  you  taking  that  from  the  guide  card  or  the  confirma¬ 
tion? 

The  Witness.  I  am  taking  it  from  the — I  have  the  confirma¬ 
tion. 


Mr.  Austin.  All  right.  I  just  wanted  to  make  sure  that  you 
were  testifying  each  time  from  the  same  source.  You  had  the 
guide  cards  in  your  hand.  That  is  all.  I  just  wanted  to  find 
out. 

792  The  Witness.  It  was  easier  for  me  to  refer  to  it  be¬ 
cause  it  is  indicated  on  the  guide  card  and  the  place 

marked  original  retail. 

Mr.  Horsky.  I  will  offer  the  confirmation  in  evidence.  Your 
Honor,  and  the  guide  card,  as  Defendant’s  Exhibits  38  and  39. 

(The  document  was  marked  '‘Defendant’s  Exhibits  38  and 
39”  and  received  in  evidence.) 

Mr.  Austin.  May  I  see  the  guide  card.  Mr.  Clerk?  Isn’t 
the  first  sale  on  that  guide  card  at  $18.95? 

The  Witness.  The  first  sale? 

Mr.  Austin.  Yes. 

The  Witness.  As  I  understood  the  original  referred  to  the 
original  price.  It  wasn’t  that  on  the  previous  item  on  the 
schedule  because  there  was  no  original  sale  at — for  $58.00  on 
that  item. 

Mr.  Austin.  On  this  guide  card  the  original  sale  is  $18.95, 
is  it  not? 

The  Witness.  That  is  correct. 

Mr.  Horsky.  May  I  ask  of  Counsel,  your  Honor,  what  the 
original  is  supposed  to  indicate  on  the  schedule  so  we  will  be 
clear  on  the  explanation  to  the  Court. 

Mr.  Austin.  Well,  it  indicates  the  original  sale. 

Mr.  Horsky.  The  first  sale? 

Mr.  Austin.  Actual  sale,  yes;  on  the  guide  card. 

By  Mr.  Horsky  : 

793  Q.  W’ell;  will  you  go  back.  Mr.  WYltzberg.  to  the  first 
item  where  we  checked  that,  and  with  that  explanation 

in  mind  will  you  indicate  to  the  Court  whether  the  $58.00  figure 
is  correct  on  the  first  item  as  the  first  sale? — A.  I  will  have  to 
see  that  exhibit.  The  very  first  line  the  525-83  vanity? 

Q.  Yes. — A,  The  first  sale  is  $68.00. 

iQ.  So  the  original  should  be  corrected  to  $68.00  rather  than 
$58.00? — A.  That  is  right. 

Q.  The  next  item  is  a  bed  with  an  indicated  first  sale  at 
$9.05,  is  that  correct? — A.  I  will  have  to  check  back.  In  this 
case  the  first  sale  is  $9.05. 

Q.  All  right. — A.  I  have  the  guide  card  for  the  buffet  and 
hutch. 

Q.  The  first  sale  on  those  is  at  what  price,  Mr.  Weitzberg? — 
A.  The  first  sale  on  the  buffet  is  $29.95. 

Q.  $29.95  instead  of  $24.95? — A,  That  is  correct. 
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Q.  And  on  the  hutch  is  what? — A.  S29.95. 

Q.  Instead  of  $24.95? — A.  That  is  correct. 

794  Q.  Now*,  the  first  sale  on  the  chest  about  which  you 
were  testifying  is  actually  $18.95.  you  say.  as  indicated  on  the 
exhibit? — A.  Yes;  the  first  sale  is  $18.95. 

Q.  All  right.  What  did  you  discover  with  respect  to  the 
ceiling  price  of  that  item.  Mr.  Weitzberg.  or  have  I  asked  that 
question  already? — A.  The  ceiling  price  is  $23.00.  and  is  so 
listed  in  our  ceiling  price  book. 

Q.  Do  you  know  on  what  basis  that  price  was  established? — 
A.  This  was  8,001? 

Q.  That  is  right. — A.  It  was  compared  on  OPA  7.  and  com¬ 
pared  with  746.  Line  107.  The  ceiling  price  of  both  was 
$23.00. 

Q.  $23.00?— A.  Yes. 

Mr.  Horsky.  Thank  you.  That  is  all. 

Re-cross-examination  by  Mr.  Austin: 

Q.  This  guide  card.  Mr.  Weitzberg,  shows  that  this  mer¬ 
chandise  was  received  when? — A.  On  June  4. 

Q.  And  the  OPA  7  showing  when  the  comparison  was  made 
indicates  what  date? — A.  The  comparison  was  made  on  Sep¬ 
tember  26. 

795  Q.  And  will  you  look  at  that  guide  card  and  tell  us 
how  many  sales  of  that  item  took  place  between  the  time 

it  was  received  and  the  OPA  7  was  made  out? — A.  I  have  49 
through  July  24. 

Q.  In  other  words,  this  item — there  was  49  sales  of  this  item 
before  the  OPA  7  was  made  out? — A.  At  least  49. 

Q.  Will  you  go  through  those  guide  cards  again  and  tell 
us  how’  many  different  prices  that  commodity  was  sold  for 
over  that  period  of  time? — A.  Well,  it  was  sold  at  $18.95, 
$21.06,  $21.00,  $19.95.  $18.00.  $21.00.  $13.00. 

Q.  In  other  words,  it  was  sold - A.  .And  $23.00. 

Q.  In  other  words,  it  was  sold  at  a  least  a  half  a  dozen  differ¬ 
ent  prices  from  the  time  it  was  received  and  the  time  the  ceil¬ 
ing  price  was  established  on  it? — A.  That  is  correct. 

Mr.  Austin.  That  is  all. 

Redirect  examination  by  Mr.  Horsky: 

Q.  This  is  a  jiromotional  piece.  Mr.  Weitzberg? — A.  I  would 
so  presume  from  the  information  on  the  guide  card. 

796  Q.  It  was  never  sold  above  ceiling  price? — .A.  No;  I 
have  no  record  of  any  sales  above  that,  above  $23.00. 

Q.  The  next  item,  Mr.  Weitzberg.  is  a  maple  chest  with  indi¬ 
cated  original  sale  of  $25.00,  a  ceiling  price  of  $24.00.  and  sales 
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at  prices  ranging  from  S13.00  to  $22.95.  What  did  you  dis¬ 
cover  with  respect  to  that  item? — A.  8.008? 

Q.  That  is  right. — A.  The  original  price  was  $25.00.  The 
original  sale  was  $25.00,  and  the  ceiling  price  was  originally 
made  at  $24.00.  Apparently  this  was  not  a  correct  comparison 
because  a  comparison  was  made  with  an  item  which  was  not 
delivered  in  March,  so  a  new  comparison  would  have  to  be 
made,  and  the  new  comparison  is  with  a  similar  item,  the  ceil¬ 
ing  price  of  which  was  $27.00. 

Q.  Do  you  have  the  style  number  of  that  item? — A.  The 
new  item? 

Q.  Yes. — A.  rd  have  to  look  at  some  of  the  new  ceiling 
price  books. 

Mr.  Horsky.  I  don’t  think  unless  Counsellor  wishes  that  I 
will  press  that  question. 

Mr.  Austin.  No;  I  just  wanted — will  you  bring  out,  Mr. 
Horsky.  whether  this  $24.00  is  the  ceiling  price  or  whether  it 
now  appears  at  $27.00? 

Mr.  Horsky.  Yes. 

797  By  Mr.  Horsky  : 

I  Q.  The  $24.00  is  the  ceiling  price  in  the  book  that  you 

have  as  appears  in  Government  Exhibit  19? — A.  That  is  cor- 
l*0Ct 

Q.  And  it  now  has  been  repriced  at  $27.00? — A.  That  is  cor¬ 
rect. 

Q.  Would  your  conclusion  be  that  that  was  a  piece  similar 
to  the  previous  piece  in  that  respect? — A.  Yes;  it  is  a  com¬ 
panion  piece  and  apparently  was  promoted  at  the  same  time. 

Q.  The  next  item,  Mr.  Weitzberg.  is  a  maple  vanity  with  a 
first  sale  at  $25.00,  a  subsequent  sale  of  $26.05.  and  ceiling  price 
of  $31.00.  What  did  you  discover  with  respect  to  that  item? — 
A.  It  was  originally  brought  in  at  $31.00  on  the  confirmation. 

Q.  What  was  the  first  sale? — A.  The  first  sale  was  at  $25.00. 

Q.  And  the  ceiling  price  is  listed  at  $31,00.  How  was  that 
established,  do  you  know? — A.  By  a  comparison  with  an  item 
that  was  delivered  in  March.  This  is  a  duplication  of  one  of 
the  items  on  the  previous  exhibit. 

Q.  This  is  one  of  the  items  that  was  scratched  off  the 

798  previous  exhibit,  is  that  right? — A.  I  think  so;  yes. 

Q.  It  is  the  next  to  the  last  item  on  the  previous  exhi¬ 
bit. — A.  It  is  the  next  to  the  last  item,  and  the  same  thing 
would  be  true  of  the  next.  No.  8403. 

Q.  With  respect  to  that  next  number,  8403,  the  maple 
dresser,  the  first  sale  is  indicated  at  $31.00,  and  the  ceiling  price 
at  $31 .00,  and  the  sale  price  is  lower  than  that.  Do  you  know — 
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did  you  find  out  whether  the  S31.00  is  the  first  sale,  and  whethci” 
the — how  the  ceiling  price  was  established? — A.  1 1  was  brought 
in  for  S31.00,  and  the  first  sale  occurred  on  September  30,  S31.00. 

Q.  The  ceiling  price  was - A.  The  ceiling  price  was  based 

on  a  comparison  with  an  item  that  was  delivered  in  March  at 
S31.00. 

Mr.  Horsky.  That  is  all. 

Re-cross-examination  by  Mr.  Austin: 

Q.  Do  you  have  those  guide  cards.  Mr.  Weitzberg? — A. 
Yes.  8403? 

Q.  8403  and  8402.  Do  you  have  the  OPA  7  for  these? — 
A.  I  think  so.  8403? 

Q.  8402. — A.  This  is  8402. 

799  Q.  What  is  the  date  of  that  OPA  7? — A.  September  2. 
Q.  And  what  is  this  date  over  here? — A.  That  is  Sep¬ 
tember  2. 

Q.  That  is  for - A.  8402. 

Q.  8402? — A.  Compared  with  Style  No.  4338  from  Williams 
Furniture. 

Q.  When  was  this  mercliandise  brought  in? — A.  The  mer¬ 
chandise  was  received  on  Sejitember  8. 

Q.  In  other  words  the  OPA  7  was  made  out  before  you  got 
the  merchandise,  is  that  right? — A.  Apparently. 

Q.  How  does — does  that  same  apply  to  8403? — A.  Yes,*  they 
were  made  out  at  the  same  time.  They  refer  to  the  same  con¬ 
firmation. 

Q.  Do  you  know  whether  Mr.  Singer  made  these  comparisons 
on  the  dates  that  appear  here? — A.  Well;  apparently,  because 
this  was — if  the  date — this  is  the  date  he  made  it  out.  about  the 
time  he  made  out  his  confirmation.  It  was  sent  back  to  the 
OPA  office,  and  they  stamjied  on  it  September  4 ;  this  date  over 
here  indicates  the  date  that  the  Price  Control  Office,  rather, 
registered  the  item. 

Mr.  Austin.  That  is  all. 

Redirect  examination  by  Mr.  Horsky  : 

800  Q.  The  next  item.  Mr.  Weitzberg,  is  8404.  which  is 
listed  the  first  sale  at  $14.00.  and  ceiling  price  at  $17.00. 

Wliat  did  you  discover  with  respect  to  that  item? — A.  This  was 
brought  in  at  $17.00.  and  the  mark-down  was  taken.  The 
first  sale  was  at  $14.00  on  September  30. 

Q.  Do  you  know  how  the  $17.00  ceiling  price  was  estab¬ 
lished? — A.  W’hen  OPA  7  was  made  on  September  2  at  the 
same  time  as  the  other  two  OPA  7’s,  it  was  compared  with 
William  Furniture  Bed  No.  4322. 
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iQ.  This  is  a  matching  piece  to  the  previous  item.  I  take  it. — 
A.  That  is  right. 

Q.  The  next  item,  Mr.  Weitzberg.  is  a  desk  chest  with  the 
first  sale  at  $32.00.  and  the  ceiling  price  at  that  same  figure 
with  a  sale  at  $19.00.  What  did  you  discover  with  respect  to 
that  item? — A.  This  item  was  brought  in  at  $32.00.  The  first 
sale  occurred  on  Sei)tember  23  at  $32.00.  The  next  sale  was  at 
$32.00.  and  the  mark-down  was  taken  and  sold  at  $19.00  there¬ 
after  and  not  at  $14.00.  There  are  no  sales  at  $14.00. 

Q.  There  is  no  $14.00  sale  indicated  on  the  exhibit  ns  far 
as  I  can  see. — A.  I  think  I  have  the  wrong  line  $32.00. 
SOI  Q.  This  is  the  desk  chest  8414. — A.  Yes,  sir;  there 
was  a  $19.00  sale  which  is  correct. 

Q.  How  was  the  ceiling  price  established? — A,  By  compari¬ 
son  with  an  item  that  was  delivered  in  March. 

Q.  Do  you  have  the  OPA  7  to  indicate  what  the  comparison 
was? — A.  It  was  compared  with  a  7608  desk  chest  from  Wil¬ 
liams  Furniture  Company. 

Q.  Thank  you.  The  next  item  is  a  secretary  chest  with  the 
first  sale  at  $35.00,  ceiling  j')rice  at  $40.00.  and  an  indicated  sale 
after  the  first  sale  of  $19.00.  What  did  you  discover  with  re¬ 
spect  to  that  item? — A.  This  was  originally  brought  in  at 
$40.00.  It  was  so  shown  on  the  confirmation.  It  was  reduced 
after  it  came  in.  and  the  first  sale  was  at  $35.00  and  subsequent 
sales  were  $19.00.  This  was  a  promotional  piece,  and  it  sold 
together  with  these  other  pieces. 

Q.  How  was  the  $40.00  ceiling  established? — A.  On  the  basis 
of  an  OPA  7. 

iQ.  Compared  with  what.  Mr.  Weitzberg? — A.  This  was 
compared  with  a  6816  maple  chest  from  Sun  Glow,  and  the 
ceiling  price  there  was  $40.00. 

iQ.  Thank  you.  The  last  item  on  this  exhibit  is  a  maple 
chest  with  the  first  sale  at  $13.95.  subsequent  sales  at  $23.95. 

What  did  you  discover  with  respect  to  this  item?— 
802  A.  The  correct  ceiling  is  $23.00. 

'  Q.  Based  on  what.  Mr.  Weitzberg? — A.  Based  on  an 

OPA  7.  The  OPA  7  was  made  out  subsequent  to  the  ceilings 
that  were  placed  on  this  old  type  ceiling  price  book.  It  is  now 
listed  on  our  new  type  ceiling  price  book, 

Q.  You  don’t  have  the  OPA  7  with  you? — A.  No. 

i  Q.  This  item  then  was  sold  at  $13.95  prior  to  the  time  that  a 
price  was  established  on  it?— A.  That  is  right.  In  fact,  before 
the  merchandise  was  received  I’d  say  from  this  guide  card. 

Mr.  Austin.  What  do  you  say  the  ceiling  price  is.  Mr. 
Weitzberg? — 

The  "Witness.  $23.00.  There  was  one  sale  at  $23.95. 
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Mr.  Austin.  Do  you  know  when  that  ceiling  price  was  es¬ 
tablished? 

The  Witness.  I  can’t  say  offhand.  I’d  have  to  refer  to 
the  OPA  7. 

Mr.  Horsky.  Your  Honor,  that  concludes  this  particular  de¬ 
partment  so  far  as  Mr.  Weitzberg  is  concerned.  Unless  Gov¬ 
ernment  counsel  wishes  to  examine  him  further  at  this  time, 
I’d  like  to  withdraw  Mr.  "Weitzberg  and  start  another  depart¬ 
ment. 

Mr.  Austin.  Just  one  or  two  questions. 

Re-cross-examination  by  Mr.  Austin  : 

803  Q.  There  was  one  thing  Mr.  Etelson  said  you  would 
answer.  I  think.  Mr.  Weitzberg.  and  that  is  how  these 

sales  checks  in  the  service  department  are  kept.  Will  you  tell 
us  about  that? — A.  Yes;  I  am  familiar  with  that.  After  the 
merchandise  has  been  delivered  to  a  customer,  the  driver  brings 
back  to  the  warehouse  the  delivery  sales  check  with  the  cus¬ 
tomer  s  signature  on  it  to  indicate  that  the  customer  has  re¬ 
ceived  the  merchandise  in  good  condition. 

Q.  Let  me  interrupt.  Those  are  the  yellow  sales  checks 
which  have  been  going  into  evidence  with  the  delivery  date 
marked  in  red  across  there’i’ — A.  That  is  correct.  Then  the 
delivery  checks  are  sent  to  the  Adjustment  Bureau  at  the  store 
with — where  they  are  filed  alphabetically.  The  general  pro¬ 
cedure  for  filing  is  to  start  a  new  series  of  filing  on  January’-  1 
of  each  year,  and  the  file  would  contain  all  the  sales  checks 
from  January  1  to  December  31.  at  which  time  a  new  set  of 
files  would  be  started. 

Q.  And  that  file  includes  the  sales  checks  for  these  four 
departments,  docs  it.  these  furniture  departments? — A.  That 
is  correct;  59,  60.  76.  and  60. 

Mr.  Austin.  That  is  all. 

Redirect  examination  by  Mr.  Horsky: 

Q.  For  further  clarification  of  that.  Mr.  Weitzberg. 

804  some  of  these  sales  checks  have  sales  from  each  of  those 
departments  on  the  same  check,  do  they  not? — A.  That 

statement  is  correct  with  respect  to  Department  59,  69.  and 
76,  and  those  are  generally  written  on  a  59  Department  sales 
check.  That  is,  the  sales  check  is  printed  with  the  red  numeral 
59.  60  Department,  however,  has  its  own  sales  check,  and  that 
is  indicated  by  a  numeral  60  appearing  thereon. 

Q.  What  purpose  do  these  sales  checks  serve  in  the — what 
do  you  call  it — Adjustment  Bureau? — A.  That  is  correct. 

Q.  What  are  they  kept  there  for  ordinarily'? — A.  They  are 
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kept  there  to  enable  the  store  to  take  care  of  customer’s  com¬ 
plaints.  In  other  words,  there  might  be  a  question  of  delivery. 
One  of  the  ways  that  we  can  establish  it  quickly  would  be  to 
refer  to  those  sales  checks,  or  a  piece  of  merchandise  may  be 
damaged,  and  we  are  in  a  position  to  write  out  a  repair  order 
to  send  someone  out  to  repair  the  furniture,  or  if  the  customer 
wants  a  piece  exchanged,  if  we  have  the  sales  check,  why  the 
exchange  order  would  be  written  from  the  sales  check,  and  in 
absence,  of  course,  of  the  sales  check,  an  exchange  order  would 
be  written  up  from  information  obtained  from  telephone  from 
the  warehouse. 

Q.  Well,  I  take  it  from  what  you  say  that  the  file  is  currently 
in  use  all  the  time  for  store  purposes;  is  that  correct’? — A. 

That  is  correct.  It  is  in  use  at  all  times.  In  other 
SOo  words,  there  are  dozens  of  girls  downstairs  who  handle 
these  checks,  and  the  same  check  might  be  down  there, 
niight  be  in  someone’s  file  for  weeks  at  a  time  before  the  matter 
is  satisfactorily  concluded,  and  it  would  be  very  difficult  to 
establish  where  the  sales  check  is. 

Q.  The  checks  are  physically  removed  when  a  question  arises 
with  respect  to  that  item? — A.  That  is  correct. 

Q.  WTiere  would  they  be  put?  I  mean  where  does  the  person 
who  removes  it,  takes  it  away — what  is  the  physical  set-up  of 
that  adjustment?--A.  Takes  it  to  her  desk  or  to  his  desk  to 
work  at  it. 

Q.  How  many  people  are  in  that  bureau;  do  you  know’? — 
A.  I’d  say  at  least  20  people. 

Q.  At  least  20  people? — A.  In  the  entire  bureau;  yes.  Not 
all  of  them,  of  course,  work  on  furniture  department  checks, 
but  in  the  course  of  handling,  there  might  be — they  might  all 
have  recourse  to  using  those  checks. 

Q.  Any  one  of  them  might  handle  the  furniture  com¬ 
plaint? — A.  That  is  correct. 

Mr.  Horsky.  That  is  all. 

Re-cross-e.xamination  by  Mr.  Austin  : 

Q.  One  more  question,  Mr.  Weitzberg,  and  I  am  de- 
806  pending  partially  on  my  recollection  for  this.  Isn’t  it 
true  that  in  these  four  departments  there  have  been 
since  the  1st  of  Januar\'  1942,  to  November  1  somewhere  be¬ 
tween  55.000  and  60.000  transactions? — A.  I’d  have  to  check 
my  records  to  verify  that. 

Mr.  Horsky.  Could  you  say  whether  that  would  be  possibly 
correct  ? 

The  Witness.  It  might  be  that  would  be  possibly  correct. 
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By  Mr.  Austin  : 

Q.  I  base  my  figures  on  what  I  believe  you  told  us  on  another 
occasion.  You  broke  down  the  figures  for  the  various  de¬ 
partments. — A.  I  don’t  recall  w’hether  we  took  it  from  January 
1  to  November  1,  or  whether  we  took  it  from  May  18  or  March 
31.  ^ 

Q.  Well,  my  recollection  is - A.  I  could  check  those  figures 

and  have  more  accurate  information  concerning  the  exact 
number  of  transactions  in  the  aforementioned  departments. 

Mr.  Horsky.  Would  you  care  to  have  Mr.  Weitzberg  get 
the  figure,  Mr.  Austin? 

Mr.  Austin.  Yes,  I  would  like  to  have  the  transactions  from 
January  1  approximately  to  November  1. 

Mr.  Horsky.  When  you  say  transactions  you  mean  number 
of  sales  checks? 

Mr.  Austin.  Number  of  sales  checks  appearing  in  the  file 
for  the  service  department. 

807  The  Witness.  The  only  way  to  get  it  the  way  you 
would  want  it — you  say  number  of  sales  checks  appear¬ 
ing  in  the  file.  We’d  have  to  physically  take  the  sales  checks 
and  count  them.  We  do  have  records,  however,  of  the  daily 
transactions  by  department. 

By  Mr.  Austin: 

Q.  Well,  what  would  be  the  difference? — A.  Which  is  part 
of  our  statistical  records. 

Q.  What  would  be  the  different  between  the  result  you  would 
get  from  those  records  and  the  physical  count  of  the  sales 
checks? — A.  There  is  a  question  of  time.  There  is  a  time 
element.  I  mean  if  you  want  an  answer,  we  maybe  would  have 
to  stop  someone  and  actually  go  through  the  sales  checks  and 
make  sure  they  don’t  have  any  that  are  dated  subsequent 
to - 

Q.  I  don’t  want  you  to  do  that  either.  Would  the  result  be 
the  same? — A.  I’d  say  substantially  the  same. 

Q.  Approximately?  That  is  all  we  need  is  an  approximate 
number. — A.  Yes. 

Mr.  Austin.  That  is  ail. 

Mr.  Horsky.  That  is  all.  Mr.  Weitzberg.  [W^itness  ex¬ 
cused.] 

The  Court.  I  think  we  will  recess  now  until  1:30.  (Court 
was  recessed  at  12:20  p.  m.) 

808  (Proceedings  resumed  at  1:30  P.  M.) 

Mr.  Horsky.  Mr.  Weitzberg  will  be  recalled. 

The  Government’s  counsel  wishes  to  ask  him  about  some 
figures.  He  has  the  figures. 
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Oscar  C.  Weitzberg,  the  witness  on  the  stand  at  the  time 
of  taking  the  noon  recess,  resumed  the  stand  and  testified  fur¬ 
ther  as  follows: 

Redirect  examination  by  Mr.  Horsky  : 

Q.  'Mr.  Weitzberg,  have  you  the  figures  which  Mr.  Austin 
requested  of  you? — A.  Yes;  the  total  transactions  for  the 
period  from  January  1st  to  October  31st.  1942  for  Departments 
59,  69,  76.  and  62  were  fifty-four  thousand  and  thirty 
transactions. 

Mr.  Austin.  That  means  there  would  be  that  number  of 
sales  checks? 

The  Witness.  I  told  you  before,  I  couldn’t  tell  you  whether 
this  would  be  the  same  sales  checks.  Obviously,  there  must 
have  been  some  duplicates,  because  Department  69  would  be 
duplicated  on  the  59  Department  sales  check. 

^Ir.  Austin.  Then  there  would  probably  be  a  few  less 
checks? 

The  Witness.  Yes;  but  to  what  extent  less,  I  couldn’t 
say. 

809  The  Court.  Would  that  be  one  transaction? 

The  Witness.  Yes;  that  would  be  one  transaction. 
That  would  be  a  separate  transaction,  because  it  is  written  up 
on  a  separate  sales  check. 

Mr.  Horsky.  That  is  all.  (Witness  excused.) 

Mr.  Horsky.  May  I  call  Mr.  Weiner. 

William  Weiner,  called  as  a  witness  by  the  defense,  being 
first  duly  sworn,  testified  under  oath  as  follows: 

Direct  examination  by  Mr.  Horsky: 

Q.  You  are  employed  by  the  Hecht  Company? — A.  That  is 
correct. 

Q.  In  what  capacity’.^ — A.  I  am  a  buyer  of  the  Occasional 
Furniture  Department:  that  is  76  Department,  and  also  the 
Lamp  Department,  which  is  the  64  Department,  and  mirrors 
and  pictures,  the  70  Department. 

Q.  You  are  a  buyer  in  three  Departments? — A.  Three 
departments. 

810  Q.  And  you  are  buyer  in  Department  76? — A.  That 
is  correct. 

Q.  When  you  say  “Occasional  Furniture”,  will  you  define 
it? — A.  Occasional  furniture  means  all  wood  goods,  starting 
with  secretaries,  desks,  drop  leaf  tables,  commodes;  all  in  the 
wood  family. 

Q.  How’  long  have  you  been  a  buyer  of  Department  76? — 
A.  Seven  years. 
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Q.  How  long  have  you  been  employed  by  the  Hecht  Com¬ 
pany? — A.  This  will  be  my  fourteenth  year  in  the  company. 

Q.  Do  you  recall  the  preparation  of  the  list  of  items  in  the 
early  part  of  May  for  your  Department? — A.  Yes. 

Q.  This  plaintiff's  Exhibit  35. 1  take  it  is  a  photostat  of  the 
list  prepared  at  that  time  plus  the  supplements? — A.  That  is 
correct. 

Q.  Will  you  explain  to  the  Court  how  you  went  about  to 
prepare  that  original  list? — A.  We  had  several  meetings  prior 
to  the  listings.  We  were  instructed — I  was  instructed  to  make 
a  complete  listing  of  all  the  merchandise  on  our  floor  at 

811  the  offered  price  on  our  price  ticket. 

Q.  Who  gave  you  those  instructions? — A.  Mr.  Blau, 
our  Manager — our  Merchandise  Manager. 

Q.  He  is  the  ?^Ierchandise  Manager  for  your  Department? — 
A.  For  the  Home  Ware  Division. 

Q.  I  did  not  hear  you. — A.  Mr.  Blau  is  Merchandise  Mana¬ 
ger  of  the  Home  Ware  Division. 

Q.  Did  he  instruct  you  with  respect  to  the  modification  of 
any  offered  price  then  if  it  had  been  changed  from  the  ]\Iarch 
price? — A.  Yes. 

Q.  Did  you  change  any  price? — A.  Yes:  after  the  listings 
were  made,  we  reviewed  the  list  and  whatever  changes  to  be 
made  to  the  merchandise  that  was  offered  in  March  we  made 
those  changes. 

Q.  Were  you  instructed  by  Mr.  Blau,  you  say.  at  the  time 
you  prepared  this  list:  is  that  correct? — A.  That  is  correct. 

Q.  I  show  you  Plaintiff's  Exhibit  37.  entitled  “Items  Sold'’ 
on  which  no  ceiling  prices  were  established  in  Department  76. 
I  notice  that  this  column  entitled  “Merchandise  Received"  in¬ 
dicates  that  some  of  the  items  were  received  in  March : 

812  some  of  them  were  received  as  late  as  September.  With 
respect  to  the  items  that  were  received  in  March — first, 

let  me  ask  you  are  any  of  those  items  actually  listed  in  your 
ceiling  price  book? — A.  Yes. 

Q.  May  I  get  you  the  book.  [Looking  through  records.] 
This  is  your  price  book,  isn't  it'? — A.  That  is  correct. 

Q.  Will  you  indicate  to  the  Court  which  ones  of  those  items 
were  actually  listed  and  where?  Let  me  get  my  exhibit,  so  I 
can  follow  you.  All  right,  now. — A.  592 — pardon  me;  628 
over  68  kneehole  desk  and  walnut. 

Q.  That  is  the  fifth  item? — A.  That  is  correct. 

Q.  Where  is  that  listed?  [Looking  through  record.]  May 
I  refer  you  to  page  three. — A.  Page  3.  line  16. 

’  The  Court.  What  line? 
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The  Witness.  Sixteen,  sir. 

Q.  Will  you  point  out,  to  the  Court.  Mr.  Weiner,  where  you 
found  it? — A.  (Steps  up  to  bench  and  shows  same  to  the 
Judge). 

Q.  That  is  listed  at  what  price? — A.  In  my  book, 
S20.95. 

813  Q.  What  is  the  next  item  vou  find  listed? — A.  215  over 
320. 

Q.  That  appears  down  about  12  or  13  or  14  lines? — A.  Yes. 
Q.  Where  is  that  listed? — A.  Page  7,  line  14. 

Q.  And  at  what  price? — A.  S69.95. 

Q.  I  notice  that  there  is  one  here  in  walnut  and  one  in  ma¬ 
hogany.  Are  they  both  listed? — A.  Yes;  they  are  both  listed: 
one  mahogany  and  one  walnut  finish. 

Q.  Both  in  the  same  lines? — A.  Yes. 

Q.  Will  you  indicate  to  the  Court  where  they  are? — A. 
(Steps  up  to  the  Judge  and  indicates  same.) 

Q.  What  is  the  next  item  on  this  exhibit  vou  find  listed? — 
A.  215  over  341. 

Q.  That  is  the  next  item  on  this  exhibit;  is  that  right? — 
A.  That  is  correct. 

Q.  Will  you  point  out  to  the  Court  where  that  is  listed? — 
A.  Page  7.  line  1.  215  over  341;  walnut,  $59.95. 

814  Q.  And  it  is  listed  at  $59.95? — A.  That  is  correct. 
Q.  TVTiat  is  the  next  item  you  find  listed? — A.  That 

is  the  same  piece ;  both  of  them  are  chests. 

Q.  The  next  item  is  the  same  in  mahogany? — A.  That  is 
correct;  and  that  is  all  we  have  in  the  description  is  just  the 
walnut. 

Q.  The  listing  indicates  only  walnut? — A.  Walnut  only. 

Q.  And  actually  then  the  mahogany  item  is  not  listed,  is 
thait  correct? — A.  The  mahogany  is  not  listed.  Both  the 
same. 

Q.  Both  the  same  style  number? — A.  Yes;  that  is  correct. 
Q.  I  notice  that  the  last  items  on  this  exhibit,  Mr.  Weiner, 
appear  or  bear  different  series  of  factory  numbers;  are  they 
all  in  your  department? — A.  No;  these  items  are  in  69  De¬ 
partment;  china  closet  and  side  chairs,  which  are  dining  room 
furniture. 

Q.  They  aren’t  in  the  report? — A.  No. 

I  Q.  Have  you  checked  to  see  whether  those  are  listed 

815  in  the  69  Department  list? — A.  I  did  review  that. 

I  Q.  W'ill  you  indicate  if  they  are  in  the  69  Depart¬ 
ment?  I  ask  you  to  point  out  whether  or  not  they  are  listed, 
and  if  they  are.  where  they  are.  I  hand  you  the  Ceiling  Price 
List  for  69  Department,  and  ask  you  to  show  the  Court  where 
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these  items  appear.  The  first  of  ’hese  items  is  49-128.  a  side 
chair.  Will  you  point  out  to  the  Court  where  it  appears,  if 
it  does? — A.  Page  10,  line  14.  S10.95. 

Q.  The  next  item  is  49-5048.  Where  does  it  appear? — A. 
5048,  page  10,  line  12. 

Q.  Will  you  show  the  Court  where  it  is  on  the  schedule? — 
A.  (Steps  up  to  Judge  and  exhibits  same.) 

Q.  What  price  is  that  listed  at? — A.  §12.95. 

Q.  The  next  item  is  49-5051 ;  armed  chair — an  arm  chair. — 
A.  Page  10.  line  15. 

Q.  At  w’hat  price? — A.  $19.95. 

Q.  The  next  item,  5051,  arm  chair,  same  .<;tyle  num- 

816  ber;  is  that  listed? — A.  That  is  listed. 

On  what  page? — A.  $14.95,  page  10,  line  16. 

Q.  That  is  the  next  line  on  that? — A.  That  is  correct. 

Q.  The  next  one  is  49-5052,  an  arm  chair.  Will  you  point 
out  where  that  is  listed? — A,  Page  9,  line  19. 

Q.  Would  you  show  it  to  the  Court  please? — A.  Yes.  [Steps 
up  to  the  Judge  and  indicates.  1  5094  is  the  number;  $12.95. 

Q.  The  next  item  is  5068.  a  China  closet.  Would  you  indi¬ 
cate  where  that  is  listed,  if  it  is  listed? — A.  Page  9.  line  46. 

Q.  At  what  price? — A.  $49.95. 

Q.  The  last  item,  is  that  listed:  1717221-3. — A.  1  don't  think 
so. 

Q.  You  don't  find  that  listed?  T  notice  that  there  are,  de¬ 
spite  the  fact  that  some  of  these  items  have  been  listed,  items 
on  here  which  apparently  were  either  in  March  or  received 
shortly  after  March,  before  May  ISth.  which  were  not 

817  on  your  list.  Can  you  explain  how  those  items  haven't 
appeared  on  your  list'? — A.  We  started  to  make  OPA 

7's.  I  believe  it  was  the  early  part  of  June,  and  at  that  time, 
we  started  on  one  particular  form,  and  then  there  was  a  change 
made.  I  recall  at  one  time.  I  may  have  had  about  four  or  five 
dozen  forms  that  were  to  be  filed,  in  which  we  eliminated  and 
made  out  the  new  form  that  was  being  put  in.  By  that  time. 
I  believe  a  lot  of  merchandise  may  have  been  coming  through 
and  comjiarisons  were  not  made  and  we  were  holding  on  those 
seven  forms  which  did  not  go  through.  In  many  cases,  we  did, 
where  we  had  established — where  we  had  the  established  price 
already  set.  we  would  put  those  through,  but  in  the  interim  we 
were  getting  a  lot  of  accumulation  of  these  others  that  had  not 
been  passed  along  to  the  OPA  office.  May  I  say  something? 

Q.  Did  you  want  to  add  to  your  previous  answer'? — A.  Yes; 
I  would  like  to  say  this  that  as  I  look  on  this  exhibit.  I  know 
of  a  few  other  items  such  as  731  over  40  and  731  over  41,  that 
were  on  my  base  list. 
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Q.  They  are  on  your  base  list? — A.  Yes.  731  over  40 
[hesitating]. 

Q.  Yes. — A.  Is  Page  2.  I  have  to  count  these  lines. 

818  Q.  Xe.xt  to  the  bottom  item;  is  that  the  one  you  refer 
to? — A.  That  is  correct. 

Q.  Yes.  That  is  item  731  over  40  on  this  exhibit  that  you 
have  in  your  hand;  is  that  correct? — A.  That  is  correct. 

Q.  Do  you  find  731  over  41? — A.  That  is  the  next  page;  the 
first  one  on  the  top  list;  that  is  page  3.  line  41.  [Steps  up  to 
Court  and  indicates  to  the  Judge.] 

Q.  Line  1.  do  you  mean? — A.  Line  1.  Excuse  me.  And 
the  other  is  731.  [Steps  up  to  Judge  and  indicates.] 

Q.  Do  you  find  any  others  that  are  listed? — A.  Yes;  628 
over  109. 

Q.  Yes;  that  is  on  page  11. — A.  24;  page  11;  line  24. 

Q.  I  don't  have  page  number  11. — A.  That  is  on  the  supple¬ 
ment  list  after  the  OPA  forms. 

Q.  Dated - A.  (Interrupting.)  Dated  October  10th,  and 

each  month  we  get  the  listings  through,  and  that  was  ma¬ 
hogany  make  walnut  finish. 

819  Q.  Would  you  indicate  it  to  the  Court? — A.  Yes;  and 
that  is  on  page  11.  line  24  (indicating  to  Judge). 

Q.  I  see  that  has  101  over  109;  not  as  628. — A.  Well.  101  is 
a  number  that  the  manufacturer  of  this  factory  represent  as  his 
number;  in  other  words,  the  Krebs  Stengel  Company  repre¬ 
sent — as  a  matter  of  fact  they  advertise— they  represent  from 
one  to  one  hundred  factories  and  this  is  one  of  their  numbers 
that  they  use.  We  have  some  other  numbers.  158.  In  writing 
their  orders,  we  copy  their  confirmation  on  to  our  orders;  we 
use  their  number,  but  the  number  is  109. 

Q.  The  number  is  109  and  the  628  on  the  exhibit  is  the 
factory  number  of  the  particular  factory  purchase? — ^A.  628. 
On  my  base  it  is  12. 

Q.  That  is  the  OPA  index  number;  is  that  correct ;  the  12? — 
A.  That  is  right. 

Q.  Made  out  for  the  purpose  of  this  exhibit  and  not  for  the 
purpose  of  the  store — A.  That  is  right. 

Mr.  Horsky.  That  is  all. 

Mr.  Austin.  No  cross-examination.  [Witness  excused.] 

820  Mr.  Horsky.  I  will  call  Mr.  Blau. 

Jack  Blau,  called  as  a  witness  by  the  defense,  being  first 
duly  sworn,  testified  under  oath  as  follow’s: 
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Direct  examination  by  Mr.  Horsky: 

Q.  Will  you  state  your  name  to  the  reporter? — A.  Jack  Blau. 

Q.  What  is  your  position  with  the  Hecht  Company? — A. 
Merchandise  Manajier  of  the  Home  Ware  Division. 

Q.  What  Dei)artments  docs  that  include? — A.  59.  69.  76.  70. 
64. 3, 4. 5,  6. 1.  63,  65. 66,  67.  I  think  that  is  all. 

Q.  That  is  called  the  Home  Wares-Furniture  Division? — 
A.  That  is  right. 

Q.  How  long  have  you  held  that  position? — ^A.  Five  years. 

Q.  How  long  have  you  been  employed  by  the  Hecht  Com¬ 
pany? — A.  Fourteen  years. 

Q.  Do  you  recall.  Mr.  Blau,  the  occasion  of  making 

821  out  the  lists  on  the  general  maximum  price  regulation 
in  the  early  part  of  May? — A.  Yes.  I  do. 

Q.  You  heard  Mr.  Weiner  state  that  he  had  received  in¬ 
structions  from  you  with  respect  to  the  making  out  of  this 
list? — A.  Yes. 

Q.  Do  you  recall  giving  him  these  instructions? — A.  Yes. 

Q.  Can  you  toll  the  Court  the  reason  why  you  so  instructed 
Mr.  Weiner? — A.  We  had  a  few  meetings  prior  to  our  decision 
and  we  arrived  at  taking  the  offered  price  because  of  the  ele¬ 
ment  of  time. 

Q.  That  is,  you  mean  the  time  within  which  you  had  to  pre¬ 
pare  the  lists? — A.  That  is  right. 

Q.  How  long  did  you  have  to  prepare  those  lists;  what  was 
the  instruction  you  received  from  the  Price  Control  with  respect 
to  the  time? — A.  To  take  the  delivery  price - 

Q.  (Interrupting.)  No;  with  respect  to  the  time  which 
you  had  to  prepare  the  lists? — A.  Will  you  repeat  that 
question. 

822  Q.  How  long  did  Mr.  Levy,  then  the  Price  Control 
Administrator,  give  you  to  get  the  lists  ready? — A.  I 

can’t  recall  exactly,  but  it  was  a  very  short  time. 

Q.  Would  you  elaborate  to  the  Court  what  you  mean  about 
the  time  element  entering  into  your  decision? — A.  I  would 
say  we  probably  had,  after  we  had  received  instructions,  about 
a  week  in  order  to  get  prepared  and  if  we  took  the  delivery 
price,  it  would  take  us  much  too  long  to  arrive  at  a  ceiling  price, 

Q.  You  knew  at  that  time,  did  you  not.  that  you  did  have 
sales  checks  which  indicate  delivery  price?  I  mean,  indicate 
whether  it  was  a  delivery  or  not  on  a  particular  item? — A.  Yes. 

Q.  The  sales  checks  in  the  Furniture  Department,  about 
which  we  are  now  talking  about? — A.  I  don't  know  where  the 
sales  checks  were  located,  but  I  knew  we  had  sales  checks. 
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Q.  You  didn't  go  to  those  amounts  for  the  reason  you  just 
stated'? — A,  That  is  right. 

823  Mr.  Horsky.  That  is  all. 

Mr.  Austin.  No  cross. 

(Witness  excused.) 

Mr.  Horsky.  I  will  call  Mr.  Weitzberg  to  resume  the  stand. 

Oscar  C.  Weitzberg,  recalled. 

Redirect  examination  by  Mr.  Horsky: 

Q.  Mr.  Weitzberg.  you  hav'e  made  an  examination  of  all  the 
exhibits  introduced  into  Department  76‘? — A.  I  have. 

Q.  With  the  assistance  of  Mr.  Weiner'? — A.  That  is  correct. 
Q.  And  Mr.  Blau'? — A.  Not  with  Mr.  Blau ;  with  Mr.  Weiner 
and  several  others  in  the  warehouse. 

Q.  Do  you  have  on  the  bench  opposite  you.  the  Exhibit  37 
in  Department  76'? — A.  Yes.  I  have. 

Q.  On  that  exhibit,  Mr.  Weitznberg.  on  lines  9  and  10, 

824  or  rather  line  10, 1  notice  a  breakfront  desk,  73141,  which 
was  originally  offered  at  S59.95,  and  the  first  sales — the 

first  sale  is  indicated  at  869.95.  Did  you  make  an  investigation 
of  that?— A.  I  did. 

Q.  What  did  you  discover  with  respect  to  that  869.95 
figure'? — A.  I  don't  seem  to  have  the  guide  card  here,  but  my 
notes  on  it  indicate  the  first  posting  on  the  guide  card  occurred 
on  May  13th  and  it  represented  a  transfer  of  a  73141  to  one 
of  our  Baltimore  stores  and  the  869.95  was  not  a  sale,  but  a 
transfer  to  this  other  store. 

(^.  How  is  the  price  with  respect  to  the  transfer? — A.  A 
claim  is  prepared:  we  use  a  claim  in  making  the  transfer  from 
one  store  to  another.  It  has  a  form  different  than  the  ones  we 
had  here  before. 

Q.  This  is  a  bookkeeping  transaction?— A.  That  is  correct. 
Q.  You  said  you  do  not  have  the  guide  card'? — A.  I  do  not 
have  the  guide  card.  Apparently  this  is  another  one  being 
used  during  the  inventory. 

825  Q.  You  have  the  other  exhibit  for  this  Department? — 
A.  I  do. 

Q.  Have  you  made  an  investigation  of  Plaintiff's  Exhibit  36, 
Mr.  Weitzberg? — A.  Yes;  I  have. 

Q.  The  first  item  on  that  exhibit  is  an  item  which  has  no 
figures  in  the  right  hand  column.  Do  I  understand  that  is 
not  claimed  as  a  price  violation,  Mr.  Austin? 

Mr.  Austin.  That  is  right. 

Q.  The  next  item.  Mr.  Weitzberg.  is  a  commode  with  an 
indicated  highest  delivery  March  price  of  829.95  and  sales  there- 
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after  at  S39.95.  What  did  you  discover  with  respect  to  that 
exhibit  ?— A.  I  find  there  was  a  S39.95  delivery  in  March.  Sales 
check  number  13282-41.  It  was  sold  March  27th  and  delivered 
on  March  31st,  at  $39.95. 

Q.  Do  you  have  that  sales  check? — A.  Yes;  I  have. 

Q.  Will  you  indicate  to  the  Court  the  item? — A.  (Steps  up  to 
the  Judge.)  This  is  the  sales  check. 

Q.  And  that  is  listed,  Mr.  Weitzberg.  at  $39.95;  is  that  cor¬ 
rect? — A.  That  is  correct:  on  page  one,  line  thirty-six. 

826  Mr.  Horsky.  I  offer  that  sales  check  in  evidence  as 

Defendant’s  Exhibit - 

The  Clerk.  Number  40. 

Mr.  Horsky.  40. 

(The  document  was  marked  '‘Defendant’s  Exhibit  Number 
40,”  and  received  in  evidence.) 

Q.  The  next  item  is  a  mahogany  secretary  indicated  with  the 
highest  delivery  March  price  at  $39.95  and  sales  thereafter  at 
$44.95.  What  did  you  discover  with  respect  to  that  item? — A. 
The  delivery  in  March  at  $39.95  to  customer  C.  R.  Grable  cov¬ 
ering  sale  dated  February  21. 

Q.  That  is  the  highest  delivery  price  in  March’? — A.  That  is 
correct.  We  find  we  had  sales  in  January  for  $44.95. 

Q.  The  next  item  is  a  maple  chest  at  $54.95,  with  one  sale 
at  $59.95.  What  did  you  discover  with  respect  to  that’? — A. 
Ceiling  is  $54.95. 

Q.  You  mean  that  is  the  highest  price  at  which  it  was  de¬ 
livered  in  March? — A.  Yes;  but  it  is  not  on  the  basis  of 

827  the  Mathes  check  which  is  indicated  as  the  highest 
delivery.  That  check  actually  was  delivered  in  May. 

Q.  Have  you  the  check? — A.  Yes;  I  have. 

Q.  Is  that  the  check  number’? — A.  1587224. 

Q.  And  what  was  the  delivery?  Would  you  indicate  to  the 
Court? — A.  Yes.  It  was  sold  in  May  and  delivered  in  May 
[indicating  to  Judge] . 

Mr.  Horsky.  I  offer  that  check  in  evidence  as  Defendant’s 
Exhibit  41. 

(The  document  was  marked  “Defendant’s  Exhibit  41  and 
received  in  evidence.) 

Q.  Do  you  find  another  check  which  was  delivered  in 
March? — A.  I  haven’t  had  any  delivery.  I  don't  have  any 
other  sales  check  for  March.  We  did  have  sales  at  $54.95. 

Q.  On  what  basis  did  you  testify  that  the  correct  ceiling  is 
$54.95? — A.  We  have  two  sales  at  $54.95. 

Q.  In  March’? — A.  In  March,  which  would  establish  the  cor- 
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rect  ceiling.  However,  the  item — the  alleged  sale  to 

828  Gallagher  of  July  3rd  at  S59.95  was  an  exchange.  The 
sale  to  Gallagher  occurred  on  June  22nd  at  S54.95  and  is 

so  indicated  accordingly  on  the  guide  card  at  854.95.  but 
apparently  the  Clerk,  in  making  out  the  exchange  order  made 
it  out  incorrectly. 

Q.  Would  you  indicate  it  to  the  Court? — A.  Yes.  I  have 
the  original  Gallagher  check  and  the  guide  card. 

Q.  Show  it  to  the  Court. — A.  This  entry  of  June  27th  indi¬ 
cates  sale  to  Gallagher  at  854.95  and  this  is  the  sales  check. 
This  is  the  8354.95,  number  3S23S02. 

Mr.  Horsky.  I  offer  it  in  evidence.  Defendants’  Exhibits 
42  and  43. 

(The  document  was  marked  “Exhibit  Numbers  42  and  43,’’ 
and  received  in  evidence.) 

Q.  The  next  item.  Mr.  Weitzberg,  is  a  commode  with  an 
indicated  highest  March  price  of  810.88  and  four  sales  there¬ 
after  at  12.95.  What  did  you  discover  with  respect  to  that’? — 
A.  The  government  investigator  listed  this  as  a  delivery  to 
Horace  A.  Duree.  It  should  have  been  Horace  A.  Owen. 

Q.  Is  that  the  name  that  appears  on  sales  check 

829  number  1323^3-19’? — A.  That  is  correct. 

!  Q.  What  else  did  you  discover  with  respect  to  this’? — 
A.  The  sale  to  Mr.  Owen  occurred  on  February  7th.  The  mcr- 
ciiandise  was  delivered  on  March  r2th. 

Q.  And  810.88  is  the  largest  delivery  March  price’? — A.  Yes; 
that  is  the  highest  delivery  March  price.  There  were  no  sales 
in  March  however,  but  this  particular  piece  was  delivered  in 
March.  The  offering  price  during  March  was  at  811-00. 

Q.  I  notice  this  is  listed  at  814.95:  is  that  correct’? — A. 
Correct. 

Q.  A  statement  of  the  listing  attributed  to  this  item’? — A. 
Yes;  it  is  listed  on  page  3,  line  44.  It  had  sold  as  early  as 
January  at  814.95. 

Q.  Does  this  other  information  in  the  submitted  ceiling  price 
list,  now  an  exhibit,  appear  in  the  submitted  ceiling  price  list’? — 
A.  No;  just  592715  walnut. 

Q.  The  next  item  is  a  cocktail  table  with  the  highest  March 
delivery  price  at  812.95  and  two  sales  thereafter. 

830  at  814.95.  What  did  you  discover  with  respect  to 
that’? — A.  The  highest  delivery  in  March  was  812.95. 

Something  must  have  happened.  On  or  about  the  day  the 
merchandise  sold  at  814.95,  one  of  the  tags  may  have  been 
pulled  off  and  the  wrong  tag  put  on,  because  according  to  the 
guide  card  there  are  sales  on  the  24th  which  is  the  day  indi- 
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cated  for  the  second  item  in  the  riaht  liand  column  “sales” 
at  $8.88. 

Q.  At  $8.88? — A.  That  is  right. 

Q.  On  the  same  day  as  the  sale  of  $14.95? — A.  Yes;  so 
apparently  something  had  gotten — somebody  had  gotten  the 
tags  mixed  up  because  most  of  the  sales — as  a  matter  of  fact 
there  are  four  sales  at  $8.88  on  the  same  day. 

Q.  This  is  not  indicated  as  listed  or  not  listed.  Was  this 
item  listed? — A.  No,  this  item  was  not  listed. 

Q.  The  next  item  is  a  cocktail  table  with  the  highest  indi¬ 
cated  March  delivery  price  of  $12.95  and  one  sale  at  $14.95. 
Did  you  discover  anything  with  respect  to  that  item? — 

831  A.  The  highest  delivery  was  $12.95. 

Q.  And  the  sale  at  $14.95  was  above  the  highest 
March? — A.  Yes;  that  is  correct. 

Q.  The  next  item  is  a  cocktail  table  with  the  highest  indi¬ 
cated  March  price  at  $13.95  and  one  sale  at  $14.95.  What  did 
you  discover  with  respect  to  that  item? — A.  The  government 
investigator  listed  delivery  to  R.  S.  Yarborow,  check  number 
5943-43  as  $13.95  and  the  sales  check  actually  is  at  $12.95. 

Q.  That  is,  the  highest  delivery  March  price  is  less  than  the 
government  investigator  listed  it? — A.  That  is  correct. 

Q.  The  sale  then  at  $14.95  was  above  the  highest  delivery 
March  price? — ^A.  That  is  correct. 

Q.  I  didn’t  ask  you  on  this  item  or  the  one  before  whether 
they  were  listed  or  not? — A.  The  first  one  was  listed  page  4. 
$14.95. 

Q.  That  is  the  cocktail  table  walnut;  the  one  you  just  testi¬ 
fied  about? — A.  It  isn’t  listed. 

832  Q.  It  is  not  listed? — A.  That  is  correct. 

Q.  The  next  item  is  a  lamp  table  with  the  highest  indi¬ 
cated  March  price  at  $12.95  and  various  sales  at  $13.95,  and 
indicated  as  being  not  listed.  What  did  you  discover  with  re¬ 
spect  to  that? — A.  The  item  was  listed  on  page  4,  line  7  at 
$13.95.  The  highest  delivery  was  at  $12.95. 

Q.  The  sales  at  $13.95  were  therefore  above  the  highest 
March  delivery  price? — ^A.  That  is  correct. 

Q.  The  next  item  is  a  $13.99  table  with  sales  at  $14.99  and 
other  prices,  and  indicated  as  being  not  listed.  What  did  you 
discover  with  respect  to  that  itom? — A.  The  delivery  to  cus¬ 
tomer  Green  on  March  4th  covered  a  sale  that  was  made  on 
December  1, 1941.  This  was  a  “will  call”  sale  and  merchandise 
■w'as  paid  for  in  full  on  February  28th.  The  table  was  delivered 
on  March  4th.  The  last  sale  of  this  table  was  made  on  January 
12th.  On  February  11th.  one  mahogany  table  and  one  walnut 
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table  were  returned  to  the  factory.  There  were  no  tables  of  this 
type  in  stock  from  February  11th  to  July  29th,  when  the 
S33  two  damaged  tables  that  had  been  returned  to  the  fac¬ 
tory  were  returned  reconditioned. 

Q.  The  highest  deliverj"  March  price  is  S13.99? — A.  That  is 
correct. 

Q.  Was  this  item  listed? — A.  No:  it  was  not  listed. 

Q.  You  will  notice,  Mr.  Weitzberg  in  the  column  marked — 
on  the  right  hand  column  marked  “Price  and  Overcharge"’  that 
even  though  the  marked  price  is  S14.99.  the  overcharge  is  listed 
as  .S3.96.  Is  that  right? — A.  That  is  correct. 

Q.  And  the  same  is  true  even  though  the  marked  i)rice  comes 
up  to  S17.95  and  S19.05? — A.  That  is  correct. 

Q.  In  other  words,  the  overcharge  column  is  not  strictly  ac¬ 
curate  on  this? — A.  That  is  correct. 

Q.  The  next  item.  Mr.  Weitzberg.  is  a  mahogany  commode 
with  the  highest  indicated  March  price  at  $11.00  and  sales  at 
$12.95  and  indicated  as  not  listed.  Would  you  state  what  you 
discovered  with  respect  to  that  item? — A.  This  item  was  listed 
on  page  4,  line  33.  at  $14.95.  The  highest  deliver^'  however 
was  at  $11.00. 

834  Q.  In  March? — A.  In  March;  yes.  The  piece  had 
sold  regularly  in  1941  at  $12.95. 

Q.  The  next  item  is  a  table  wdth  the  highest  indicated  March 
price  $10.88  and  sales  thereafter  at  $13.95.  and  indicated  as  not 
listed.  What  did  you  discover  with  respect  to  that? — A.  It 
was  listed  on  page  4,  line  8.  at  $13.95;  the  highest  delivery 
however  was  at  $10.88. 

Q.  The  next  item  is  an  end  table,  with  the  highest  indicated 
delivered  March  price  at  $12.95  and  sales  thereafter  at  $14.95. 
and  indicated  as  not  listed.  W’ill  you  indicate  what  you  dis¬ 
covered  with  respect  to  that  item? — A.  It  was  listed  on  page 
4,  line  35. 

Q.  At  what  price? — A.  At  $14.95. 

Q.  What  was  the  highest  delivery  price  in  March? — A. 
$12.95. 

Q.  The  next  item  is  also  a  table  with  the  highest  indicated 
March  delivery  price  at  $12.95  and  one  sale  thereafter  at 
$14.95,  indicated  as  listed  at  $14.95.  What  did  you  discover 
with  respect  to  that? — A.  The  highest  delivery  was  at 

835  $12.95.  There  is  only  one  violation  at  $14.95.  On 
October  2nd,  but  we  have  not  been  able  to  find  that  sales 

check  to  verify  it.  There  were  sales  before  and  after  this  sale 
at  lower  prices. 

Q.  You  haven’t  the  sales  check  with  would  refute  the  fact 
that  the  guide  card  indicates  sale  at  $14.95? — A.  That  is  correct. 
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Q.  The  next  item  is  a  walnut  mahogany  commode  at  the 
highest  indicated  delivery  March  price  of  $12.95,  and  sales 
thereafter,  $14.95  and  $13.95.  What  did  you  discover  with 
respect  to  that  item? — A.  The  highest  March  delivery  was 
$12  95 

Q.  That  is  indicated  as  being  listed  at  $13.95? — A.  That  is 
correct. 

Q.  The  next  item  is  a  telephone  set  with  the  highest  indicated 
March  price  $10.95  and  two  sales  thereafter  at  $12.95  entered 
as — indicated  as  listed  at  $12.95.  What  did  you  discover  with 
respect  to  that  item? — A.  That  was  listed  on  page  5,  line  4,  at 
$12.95.  The  highest  delivery  was  $10.95. 

Q.  In  March? — A.  In  March. 

Q.  The  next  item  is  a  maple  item  with  an  indicated 
S36  March  delivery  price  at  $3.99  and  sales  thereafter  at 
$4.99.  You  say  they  are  not  listed.  What  did  you 
discover  with  respect  to  that  item? — A.  It  wasn’t  listed,  and 
the  highest  delivery  in  March  was  $3.99. 

Q.  The  next  item  is  a  mahogany  walnut  with  an  indicated 
March  price  of  $4.95  and  sales  thereafter  at  $6.95.  What  did 
you  discover  with  respect  to  that  item? — A.  This  was  listed  at 
page  5,  line  45.  at  $6.95.  The  highest  delivery  in  March,  how¬ 
ever,  was  at  $5.95. 

837  (At  2:30  p.  m.  January  26.  1943.) 

The  Witness,  Weitzberg.  continued  to  testify  on: 

Direct  examination  by  Mr.  Horsky: 

Q.  The  next  item  is  a  mahogany  wall  rack,  with  the  indicated 
highest  March  delivered  price  of  $2.50.  and  sales  thereafter  at 
$2.99.  What  did  you  discover  with  respect  to  that  item? — 
A.  The  highest  delivery  was  $2.50. 

Q.  Two  dollars  and  fifty  cents? — A.  Yes;  that  is  correct. 
This  merchandise  sold  regularly  in  1941  at  $2.99  and  was  re¬ 
duced  to  $2.50  for  the  half-yearly  sale. 

Q.  The  next  item — oh.  excuse  me — that  is  indicated  as  listed 
at  $2.50;  is  that  correct? — A.  That  is  correct.  That  is  on  page 
5,  line  54. 

Q.  The  next  item  is  a  mahogany  wall  rack  with  the  indicated 
highest  March  delivered  price  of  $8.95.  and  two  sales  thereafter 
at  $9.95.  and  stated  to  be  not  listed.  WTiat  did  you  discover 
with  respect  to  that  item? — A.  The  sale  to  Lucy  Peters  was 
made  on  February  26.  The  merchandise  was  delivered  in 
March  at  $8.95. 

Q.  That  is  the  highest  March  delivered  price? — A.  That  is 
the  highest  March  delivered  price.  That  was  not  listed. 
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Q.  Was  not  listed?  Thank  you.  The  next  item  is 
S3S  a  walnut  wall  rack  with  the  indicated  highest  March 
delivered  price  of  S3.99  and  sales  thereafter  at  $4.99, 
with  no  information  in  the  list  column  at  all.  What  did  you 
discover  with  respect  to  that  item? — A.  The  highest  March  de¬ 
livery  was  $3.99. 

Q.  Was  it  listed? — A.  Xo;  it  was  not  listed. 

Q.  The  next  item  is  a  walnut  mahogany  Maybasket  with  the 
indicated  highest  ]\Iarch  delivered  price  of  $5.95.  and  sales 
thereafter  at  $6.95.  Indicated  as  being  not  listed. — A.  It  was 
listed  on  page  4.  line  59,  at  $6.95. 

Q.  What  was  the  highest  delivered  March  price,  in  March? — 
A.  Five  dollars  and  ninety-five  cents. 

Q.  The  next  item  is  a  maple  cabinet  with  the  indicated  high¬ 
est  March  price  of  $22.95.  Xo  indication  about  the  listing. 
What  did  you  discover  with  respect  to  that? — A.  This  item 
was  not  listed. 

Q.  What  is  the  highest  delivered  price  in  March? — A. 
Twenty-two  dollars  and  ninety-five  cents. 

Q.  The  next  item  is  a  walnut  mahogany  lamp  table  with  the 
indicated  highest  price  $5.00.  and  sales  thereafter  at  $9.85  and 
$8.85.  Indicated  not  listed. — A.  This  item  was  listed  on  page 
4  at  $9.95.  There  were  four  pieces  that  were  sold  on  clearance 
in  March,  at  $5.00.  and  that  is  why  the  highest  delivered 
839  price  in  March  was  at  $5.00.  Two  of  the  tables  were 
kept  by  the  customers  and  two-  were  returned  to  the 
store.  The  two  returned  to  the  store  were  sold  on  June  13  at 
$9.95.  This  sale  was  cancelled  on  August  13.  They  were  then 
resold  at  $8.88  apiece. 

Mr.  Horsky.  Perhaps  I  could  explain.  Your  Honor:  These 
items  that  are  indicated  as  being  not  listed  do  appear  in  the  list : 
Sometimes  they  are  on  page  4  on  the  list  of  Mr.  Weitzberg.  but 
that  a  page  apparently  was  not  filed  with  OPA  or  got  lost  in 
transit,  so  the  documents  OPA  had  to  check  against  do  not  re¬ 
veal  those  items  although  they  are  on  the  store  list. 

Mr.  Austin.  Of  course,  if  those  are  the  facts,  we  cannot  say 
they  are  or  are  not.  It  may  be  that  OPA  lost  this  page,  of 
course.  But  we  can  go  along  on  the  supposition  that  the  ques¬ 
tions  are  projwunded  and  the  answer  to  be  made  are  on  the  base 
period  statement,  which,  of  course,  is  to  be  kept  by  the  store 
and  not  filed  with  OPA. 

I  Q.  The  next  item,  Mr.  Weitzberg.  is  a  mahogany  walnut  end 
table,  with  the  indicated  highest  March  delivered  price  of 
$12.95,  and  a  single  sale  at  $14.95.  Indicated  as  listed  at 
$14.95.  What  did  you  discover  with  respect  to  that  item? — 
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A.  The  higest  delivery  price,  March,  was  $12.95.  It  was  listed 
on  page  3,  line  42  at  $14.95. 

840  Q.  The  next  item  is  a  maple  bookcase  with  the  indi¬ 
cated  highest  March  delivered  price  of  $12.95,  and  sales 
thereafter  at  $14.95.  and  indicated  as  being  listed  at  $14.95. 
Will  you  explain  what  you  found  with  respect  to  that? — A.  The 
delivery  on  March  7th,  to  Edward  Sloan,  covered  a  sale  made  on 
February  11  at  $12.95. 

Q.  That  was  the  highest  delivered  price  in  March? — A.  De¬ 
livery.  That  is  correct. 

Q.  And  it  was  listed  at  $14.95? — A.  No;  it  was  not  listed. 
Q.  It  was  not  listed? — A.  That  is  correct;  it  was  not  listed. 
Q.  The  next  item  is  a  mahogany  cocktail  table,  with  the  indi¬ 
cated  highest  March  delivered  price  of  $12.95.  and  one  sale 
thereafter  of  $14.95.  Indicated  as  not  being  listed.  What  did 
you  discover  with  respect  to  that  item? — A.  The  highest  de¬ 
livery  was  $12.95. 

Q.  And  the  sale  at  $14.05  was  above  the  highest  delivered 
March  price? — A.  That  is  correct. 

Q.  Was  this  listed? — A.  No;  this  was  not  listed. 

Q.  The  next  item  is  also  a  mahogany  cocktail  table,  with  the 
indicated  highest  March  delivered  price  of  $11.00.  rnd 

541  one  sale  thereafter  at  $12.95.  and  indicated  as  being  not 
listed.  What  did  your  investigation  reveal  with  respect 

to  that? — A.  This  item  had  sold  regularly  during  January  and 
February.  1942,  at  $12.95;  ai)i)arently  had  been  i)ut  out  on  sale 
at  $11.00  during  the  half-yearly  sale. 

Q.  Eleven  dollars  is  the  highest  delivered  March  price? — 
A.  That  is  correct. 

Q.  Was  this  listed.  Mr.  Weitzberg?— A.  No;  this  item  was 
not  listed. 

Mr.  Austin.  Will  you  look  on  page  7  of  your  ceiling  price  list, 
Mr.  W'eitzberg,  and  the  third  item  from  the  bottom,  and  see  if 
that  is  not  the  maple  bookc^e  130-503,  listed  at  $14.95,  which 
I  believe  you  said  was  not  listed. 

The  Witness.  Which  item  is  it? 

Mr.  Austin.  Two  items  up  from  where  you  are  now. 

Q.  Do  you  find  them.  Mr.  Weitzberg?— A.  I  find  it  now. 

Q.  It  is  listed?— A.  Yes.  Thank  you. 

Q.  The  next  item  is  a  walnut  end  table,  with  the  indicated 
highest  March  delivered  price  of  $14.95,  and  indicated  with 
sales  thereafter  at  $15.95,  and  listed  at  $14.95.  \yhat 

542  did  you  discover  with  respect  to  that? — A.  The  delivery 
on  March  4,  to  Jack  Fullerton,  covering  sale  dated  Feb¬ 
ruary  28.  at  $14.95. 
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Q.  That  was  the  highest  delivered  price  in  March? — A.  That 
was  the  highest  delivered  price  in  March. 

Q.  And  is  it  listed  at  §14.95? — A.  It  was  listed  on  page  6, 
line  57,  at  $14.95. 

Q.  The  next  item,  Mr.  Weitzberg,  is  a  mahogany  walnut 
lamp  table  with  the  indicated  highest  March  delivered  price 
at  $12.95.  and  one  sale  at  $14.95,  and  indicated  as  being  listed 
at  $12.95.  What  did  you  discover  with  respect  to  that? — 
A.  It  was  listed  on  page  6,  line  15.  at  $12.95,  and  the  sale  to 
Vasco,  on  10/20.  was  cancelled  on  November  12. 

Q.  What  was  the  highest  delivered  price  in  March,  Mr. 
Weitzberg? — A.  Twelve  dollars  and  ninety-five  cents. 

Q.  The  Vasco  sale  was  cancelled  after  the — you  say  in  No¬ 
vember? — A.  That  is  right.  On  November  12. 

Q.  You  have  a  guide  card  that  shows  that? — A.  Yes;  I  have 
that. 

Q.  Will  you  indicate  to  the  Court  how  you  found  the  sale  was 
cancelled? 

The  Witness.  (Exhibiting  card  to  the  Court.)  The  entry 
on  November  12 — and  immediately  underneath,  on  November 
12,  “Vasco”  in  red. 

Mr.  Horsky.  I  will  offer  that  in  evidence  as  Defendant’s 
Exhibit  44. 

S43  Q.  The  next  item  is  a  mahogany  walnut  console  table, 
with  the  highest  indicated  March  delivered  price  at 
$24.95,  and  one  sale  thereafter  at  $29.95.  with  nothing  in  the 
ceiling  price  list  to  follow.  What  did  you  discover  with  respect 
to  that  item? — A.  The  delivery  to  Bakes,  which,  incidentally, 
should  be  Vakes.  was  cancelled  and  credited  on  April  1st.  So, 
there  is  question  as  to  whether  or  not  that  would  constitute  the 
highest  delivered  ])rice. 

Q.  Can  you  tell  from  the  record  you  have,  whether  that  was 
cancelled  after  delivery,  or  whether  it  was  ordered  and  then 
cancelled  before  delivery? — A.  All  I  have  is  the  original  sales 
check,  and  has  a  stamped  impression,  indicating  the  piece  had 
been  credited.  I  cannot  tell  from  this  order  whether  it  was  all 
delivered  and  then  cancelled,  or  whether  it  was  cancelled  on 
delivery.  It  might  have  been  delivered  and  then  picked  up 
subsequently. 

Q.  Or  it  might  not  have  been  delivered  at  all? — A.  Yes;  but 
there  is  nothing  to  indicate  that. 

Mr.  Austin.  As  a  matter  of  fact,  there  is  the  usual  stamp  to 
indicate  delivery,  is  there  not? 

The  Witness.  Yes.  but  also  stamps  there  to  indicate  credits. 

Mr.  Austin.  What  would  that  indicate,  that  stamp  marked 
Ajiril  7,  1942? 
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The  Witness.  That  the  piece  had  been  returned  to 

844  stock.  But  now  whether  it  was  returned  to  stock  after 
it  had  been  out  on  delivery.  I  cannot  tell  from  that. 

Mr.  Austin.  There  is  nothing  on  this  at  all  to  indicate  when 
it  was  returned,  is  there? 

The  Witness.  No;  except  this  date  of  April  7,  this  smaller 
date. 

Mr.  Austin.  Yes;  all  right. 

Mr.  Horsky.  I  will  offer  the  sales  ticket  in  evidence,  Your 
Honor,  as  Defendant’s  Exhibit  45. 

Q.  Was  this  item  listed?  Well,  before  I  come  to  that,  Mr. 
W’eitzburg,  what  did  you  discover  with  respect  to  any  other 
deliveries  of  this  table  in  March? — A.  I  do  not  have  the  guide 
card  here.  It  is  one  of  the  items  being  used  in  the  inventory. 

Q.  You  do  not  know  whether  there  were  any  other  deliveries 
at  any  other  price? — A.  No;  I  do  not  recall  whether  there  were 
or  were  not.  This  item  was  not  listed. 

Q.  The  next  item  is  a  mahogany  walnut  coffee  table,  with  the 
indicated  highest  March  delivered  price  of  $17.95.  and  sales 
thereafter  at  $19.95.  with  a  listing  indicated  at  $17.95.  What 
did  you  discover  with  respect  to  that  item? — A.  It  was  listed 
on  page  6.  line  42,  at  $17.95. 

845  Q.  And  what  was  the  highest  delivered  price  in 
March? — A.  $17.95. 

Q.  The  next  item  is  a  nest  of  tables,  with  the  indicated 
March  delivered  price  of  $27.95.  and  sales  thereafter  at  $29.95, 
with  the  listing  of  $29.95.  W’hat  did  you  discover  with  re¬ 
spect  to  that  item?— A.  Listed  on  page  6,  line  35.  at  $29.95. 

Q.  WTiat  was  the  highest  delivered  price  in  March? — A. 
$27.95. 

Q.  Next  item  is  a  cocktail  table,  with  the  indicated  highest 
March  delivered  price  of  $15.95.  and  one  sale  thereafter  at 
$17.95.  Stated  to  be  not  listed.  WTiat  did  you  discover  with 
respect  to  that  item? — A.  This  was  not  listed. 

Q.  That  was  the  highest  delivered  price  in  March? — A. 
$15.95. 

Q.  Did  you  discover  anything  with  respect  to  a  subsequent 
sale  at  $17.95? — A.  My  notation  is  that  the  sale  of  Septem¬ 
ber  24th  was  cancelled  on  November  30th. 

Q.  You  have  the  guide  card? — A.  I  do  not  have  the  guide 
card.  It  is  another  that  is  on  the  inventory. 

Q.  The  next  item.  Mr.  Weitzberg.  is  a  maple  book- 

846  case,  with  the  highest  indicated  March  delivered  price  of 
$24.95,  and  a  series  of  subsequent  sales  at  $29.95.  with 

the  listing  at  $24.95.  W’hat  was  the  result  of  your  investiga¬ 
tion  with  respect  to  that  item? — A.  This  was  listed  on  page 
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8,  line  5,  at  824.95.  There  was  a  sale  made  at  $29.95,  and 
was  offered  for  delivery  on  March  19. 

Q.  When  you  say  was  offered  for  delivery,  what  do  you 
mean? — A.  The  customer  did  not  accept  the  merchandise  of¬ 
fered  to  him  for  delivery. 

Q.  You  mean  from  the  truck? — A.  That  is  right. 

Q.  Do  you  have  anything  to  indicate  that? 

Mr.  Horsky.  Will  you  indicate  to  the  Court  how  you  know 
the  customer  refused  it  from  the  truck? 

The  WiTXESS.  (Exhibiting  to  (^ourt.)  This  is  the  driver's 
signature.  Cancelled  3/19. 

Mr.  Horsky.  I  offer  that  in  evidence  as  Defendant’s  Ex¬ 
hibit  46. 

Q.  Mr.  Weitzberg,  if  delivery  constitutes  handing  it  to  the 
carrier,  was  that  delivered;  is  that  correct? 

Mr.  Austin.  Object  to  that  question. 

A.  That  was  actually  put  in  the  truck  of  the  Hecht  peojde : 
thht  is  correct,  and  actually  taken  to  the  customer’s  home, 
and  whether  he  refused  to  accept  it  before  delivery,  or  can¬ 
celled  it  after  delivery.  I  do  not  know.  But  apparently  can¬ 
celled  when  the  driver  offered  the  piece  of  merchandise  at 
the  time  of  delivery. 

847  Q.  And  that  was  at  what  price.  Mr.  Weitzberg? — 

'  A.  Twenty-nine  dollars  and  ninety-five  cents. 

Q.  Wliich  is  the  price  at  which  subsequent  sales  were  made; 
is  that  correct*? — A.  That  is  correct. 

Mr.  Austin.  Just  in  order  that  we  know  what  the  records 
will  show  what  these  various  markings  on  the  delivery  slips 
mten,  Mr.  W’eitzberg.  will  you  explain  these  marks  here.  A 
stamp  that  says.  ‘'See  the  return  number."  Then  apparently 
number  is  written  in  there  by  some  person,  followed  by  a  date 
and  initial.  Can  you  explain  that? 

The  Witness.  Yes;  suppose  we  go  back  and  trace  the  check 
through. 

Mr.  Austin.  All  right. 

The  Witness.  The  sale  was  made  on  March  17.  The  date 
to  be  delivered  was  March  19 — as  indicated,  are  to  be  delivered 
March  19.  The  notation  here,  in  pencil.  “Cancelled  3/19"  and 
then  the  signature  would  indicate  that  the  driver  had  offered 
for  deliver^’  and  the  customer  said  she  had  changed  her  mind. 
So.  he  would  write  “Cancelled’’  and  sign  his  name. 

The  merchandise  was  put  back  in  stock  on  March  28.  as  is 
indicated  by  this  stamp  over  here.  And.  in  order  to 

848  clear  the  transaction,  a  credit  would  have  had  to  be 
written,  so  that  an  original  entry  could  have  been  made 

on  the  guide  card,  to  clear  the  acc-cunt  as  far  as  the  stock  is  con- 
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cerned,  and  also  customer’s  account  had  been  charged  with 
S29.95. 

Mr.  Austin.  Now.  there  is  no  delivery  stamp  on  this,  is 
there? 

The  Witness.  No;  there  is  no  delivery  stamp. 

Mr.  Austin.  Why  is  that? 

The  Witness.  The  delivery  stamp  is  stamped  on  after  it  has 
actually  been  delivered. 

Mr.  Austin.  That  is  done  by  the  driver  after  he - 

The  Witness.  No;  the  driver  does  not  do  that.  In  other 
words,  at  the  time  the  driver  leaves  the  warehouse  a  sheet  is 
made  up  listing  all  the  items  he  has  on  delivery.  There  might 
be  fifty  items  on  the  sheet  and  he  is  charged  with  250  pieces  of 
merchandise.  When  he  comes  back  he  must  return  these  de¬ 
livery  copies  with  the  customer’s  signature  thereon,  that 
returned  the  pieces  of  merchandise. 

Mr.  Horsky.  And  then  they  arc  stamped? 

The  Witness.  Then  they  are  stamped  “delivered’’  and  the 
date. 

By  the  Court.  We  will  take  a  five-minute  recess. 
S4SA  (At  3:05  p.  m..  following  the  recess.) 

Q.  The  next  item.  Mr.  Weitzberg,  is  a  walnut  knee- 
hole  desk,  with  the  indicated  highest  March  delivered  price  of 
$27.95.  and  a  series  of  sales  thereafter  at  $29.95.  Indicated  as 
being  not  listed.  W^hat  did  you  discover  with  respect  to  that’? — 
A.  Which  knee-hole  desk  is  that?  That  is  the  one  to  Charles 
Perry.  628-42.  That  was  listed  on  our  page  1,  line  2,  at  $29.95. 

Q.  What  was  the  highest  delivered  price  in  ]\Iarch? — A. 
Twenty-seven  dollars  and  ninety-five  cents. 

Q.  And  the  sales  at  $29.95  were  above  the  highest  delivered 
March  price? — A.  That  is  correct. 

Q.  The  next  item  is  another  knee-hole  desk,  with  the  high¬ 
est  delivered  March  price  indicated  at  $24.95,  and  sales  there¬ 
after  at  $27.95  and  $29.99.  Indicated  as  listed  at  $29.95. — A. 
That  was  listed  on  page  3,  line  16,  price  $29.95. 

Q.  What  was  the  highest  delivered  March  price? — A.  The 
highest  delivered  March  price  was  at  $29.95. 

Q.  Twenty-nine  dollars  and  ninety-five  cents? — A.  That  is 
right. 

Q.  Do  you  have  some  record  on  that? — A.  Yes.  I  do  not 
have  the  delivery  copy,  the  delivery  copy,  the  sales  check.  I 
have  the  tissue  and  I  also  have  another  sale  that  was 
849  made  to  the  same  customer  at  or  about  the  same  date,  and 

the  merchandise  was  delivered  to  the  customer  with  all 
the  other  merchandise.  We  called  the  customer  up  to  verify  it. 

521075 — 43 23 
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I  mean,  we  did  not  have  the  delivery  card  here,  and  we  called 
the  customer  to  establish  whether  all  the  merchandise  was 
delivered  at  the  same  time. 

Q.  Will  you  show  the  Court  what  Checks  you  have  there, 
and  the  tissue? — A.  Yes. 

The  Witness  (Exhibiting  to  the*  Court).  The  last  item  on 
this  tissue  was  the  sale  at  S^.9o.  628-42  (6/28/42). 

The  Court.  Was  that  the  date? 

The  Witness.  That  was  the  date  of  the  sale;  yes. 

The  Court.  Where  is  the  date  there? 

The  Witness.  2  28;  sold  at  2/28  and  delivered  on  March 
9th.  I  have  another  sales  check  to  the  customer  Winkler  for 
other  merchandise,  and  this  was  delivered — part  of  it  was  de¬ 
livered  on  March  9th  and  part  of  it  was  on  March  6th.  But  I 
do  not  have  the  delivery'  copy  of  the  sale  covering  the  6  '28  line 
68  merchandise. 

Q.  Do  you  have,  Mr.  Weitzberg,  a  schedule  of  deliveries  by 
the  truck  driver? — A.  I  do  not  have  that  sheet  today. 

850  Q.  Did  you  look  for  it? — A.  Yes;  I  looked  for  it. 

Q.  And  could  not  find  it? — A.  Could  not  find  it. 

Q.  And  what  records  you  have  lead  you  to  conclude  that? — 
A.  Yes;  and  I  had  one  of  the  girls  in  the  office  speak  to  the 
customer  to  verify  that. 

Mr.  Horsky.  Any  comment  on  that? 

Mr.  Austin.  Our  comment  is  that  we  think  that  is  hearsay. 

The  WTtness.  I  think  so,  too. 

iVIr.  Horsky.  I  will  offer  those  in  evidence.  Your  Honor,  as 
Defendant’s  Exhibits  47  and  48. 

Q.  The  next  item,  Mr.  W^eitzberg,  is  a  walnut  end  table,  with 
the  indicated  highest  iMarch  delivered  price  of  S7.99.  and  sales 
thereafter  at  S9.95  and  one  at  814.95.  And  indicated  as  not 
listed. — ^A.  That  was  listed  on  page  4,  our  page  4,  line  13,  at 
$14.95. 

Q.  Fourteen  dollars  and  ninety-five  cents? — A.  That  is 
correct. 

Q.  What  was  the  highest  delivered  March  price? — A.  The 
highest  delivered  March  price  was  $9.95. 

Q.  Nine  dollars  and  ninety-sive  cents? — ^A.  That  is  correct. 

Q.  Do  you  have  the  sales  check  for  that? — A.  Yes. 

851  Q.  This  is  still  229-6299M!?— A.  That  is  correct. 

Q.  W’ill  you  indicate  to  the  Court  where  it  appears  on 
that  slip? 

The  Witness  (exhibiting  to  the  Court).  6299V^. 

Mr.  Horsky.  I  offer  that  sales  check  in  evidence  as  Defend¬ 
ant’s  Exhibit  49. 

Q.  I  notice,  Mr.  Weitzberg,  there  w’as  one  sale  at  $14.95  on 
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June  1st.  Did  you  find  anything  with  respect  to  that  partic¬ 
ular  transaction? — A.  Yes;  that  was  cancelled  on  June  18. 

Q.  Do  you  have  the  guide  card  which  indicates  that? — A. 
Yes;  I  have. 

The  Witness.  (To  the  Court.)  Here  is  a  sale  at  $14.95  on 
June  1st.  to  this  customer,  and  cancellation  of  that  sale  on 
June  18th.  $14.95. 

Mr.  Horsky.  I  will  offer  that  in  evidence  as  Defendant’s 
Exhibit  50. 

Q.  The  next  item  is  also  a  table,  with  the  indicated  highest 
March  delivered  price  of  $7.99.  and  sales  at  $9.95.  What  did 
you  discover  about  that? — A.  That  was  listed  on  page  4.  line 
25.  at  $14.95. 

Q.  And  what  was  the  highest  delivered  price  in  March? — 
A.  The  highest  delivered  price  was  $7.99. 

(J.  As  indicated  on  the  exhibit? — A.  That  is  correct. 

852  Q.  The  next  item  is  a  walnut  commode,  with  the 
indicated  highest  March  delivered  price  of  $10.88.  and 

sales  thereafter  at  $12.95.  with  the  ceiling  price  listed  at  $14.95. 
What  did  you  discover  with  regard  to  that  item? — A.  That  is 
listed  on  page  5.  line  45,  at  $14.95. 

Q.  What  was  the  highest  price  in  March? — A.  The  highest 
March  delivery  was  $12.95.  Sales  check  11258-23.  Delivery 
on  March  24th  for  $12.95. 

Q.  You  have  the  sales  check,  Mr,  Weitzsberg? — A.  I  do. 

Q.  Will  you  indicate  to  the  Court  where  it  appears  on  that 
ticket? 

The  Witness  (to  the  Court).  This  was  the  delivery  at 
$12.95;  delivered  on  March  24th. 

Mr.  Horsky.  I  will  offer  that  in  evidence  as  Defendant’s 
Exhibit  51. 

Q.  The  next  item,  Mr.  Weitzberg,  is  a  mahogany  coffee  table, 
with  the  indicated  highest  March  delivered  price  of  $10.88, 
and  sales  of  $12.95.  And  indicated  as  not  listed.  What  did 
you  discover  with  respect  to  that  last  item? — A.  This  was 
listed  on  page  3,  line  34,  at  $14.95. 

Q.  And  w’hat  was  the  highest  delivered  price  in  March? — 
A.  The  highest  delivered  price  in  March  was  $12.95.  As  per 
check  13426-^9.  Delivered  on  March  14th. 

853  Q.  Do  you  have  that  check? 

(The  Witness  exhibits  paper  to  the  Court.) 

Mr.  Horsky.  I  will  offer  that  in  evidence  as  Defendant  s 
Exhibit  52, 

854  Q.  Would  you  indicate.  Mr.  Weitzberg,  how  many  of 
the  sales  alleged  were  eliminated  on  that  item? — A. 

Twenty-seven. 
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Q.  And  leaves  how  many? — A.  Two.  I  haven’t  been  able 
to  find  those  sales  checks.  Both  were  sales  of  S14.95  made  on 
July  3  made  by  the  same  sales  person,  both  may  have  been 
made  in  error. 

Q.  But  you  have  nothing  to  substantiate  that? — A.  That  is 
correct. 

Mr.  Austix.  We  object  to  the  introduction  of  Defendant’s 
E.xhibit  52  on  the  ground  that  it  is  illegible  and  it  has  been  writ¬ 
ten  over  api')arently  in  pencil  so  that  it  is  impossible  to  tell 
what  it  means. 

^Ir.  Weitzberg.  There  is  an  entry  on  the  guide  card,  which 
is  very  distinct,  for  $12.95. 

The  Coi'RT.  It  will  be  received. 

^The  document  previously  marked  “Defendant’s  Exhibit 
52,”  was  received  in  evidence.) 

Mr.  Horsky.  Perhaps  I  better  clarify  this.  May  I  intro¬ 
duce  the  guide  card  in  evidence  as  Defendant’s  Exhibit  53? 

(The  document  was  marked  “Defendant’s  Exhibit  53.”  and 
received  in  evidence.) 

Mr.  Horsky.  Your  Honor,  unless  Government  coun- 
$55  scl  wishes  to  reexamine.  I  would  again  like  to  withdraw 
Mr.  Weitzberg, 

Mr.  Austin.  Xo  further  cross-examination  of  Mr,  Weitz¬ 
berg. 

H.\rry  Crone,  a  witness  called  by  and  on  behalf  of  the  de¬ 
fendant.  having  been  first  duly  sworn,  was  examined  and  testi¬ 
fied  as  follows; 

By  ]\Ir.  Horsky; 

'Q.  You  stated  your  name  for  the  reporter,  Mr.  Crone’? — A.  I 
have. 

Q.  Are  you  employed  by  the  Hecht  Company’? — A.  I  am. 

Q.  What  is  your  position’? — A.  Buyer  of  furniture  59;  that 
is  living  room  furniture. 

Q.  Living  room  furniture’? — A.  Correct. 

Q.  How  long  have  you  occupied  that  position,  Mr.  Crone? — 
Al  Approximately  two  years  and  about  seven  months. 

Q.  And  how  long  have  you  worked  for  the  Company? — A. 
That  time. 

Q.  Do  you  recall.  Mr.  Crone,  the  preparation  of  the  list  under 
General  Maximum  Price  Regulation  in  early  May  of 
856  1942’?— A.  I  do. 

Q.  Could  you  tell  the  Court  how  you  prepared  the  list 
for  your  department? — A.  Yes.  The  list  in  my  department 
was  prepared  directly  from  the  floor,  from  the  price  tags,  off 
the  prices  from  those  tags. 
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Q.  Did  you  adjust  those  prices  in  any  instance  to  March 
prices? — A.  Yes.  In  several  instances  we  took  cancellation  of 
mark-ups  on  merchandise  that  we  knew  had  been  offered  dur¬ 
ing  March  at  a  lower  price  than  we  were  now  offering. 

Q.  Why  did  you  persue  that  particular  course,  Mr.  Crone? — 
A.  Because  in  trying  to  comply  with  OPA  regulations  we  had 
to  adjust  our  prices  to  our  March  prices.  Naturally,  if  our 
prices  were  marked  higher  in  May  we  had  to  reduce  them  to  the 
March  price. 

Q.  Did  you  receive  any  instructions  as  to  how  you  were  to 
do  this? — A.  Yes;  I  was  instructed  to  take  those  prices  directly 
from  the  floor  and  then  to  review  the  list  and  ascertain  whether 
any  of  the  merchandise  was  marked  higher  and  so 
reduce  it. 

857  Q.  Who  so  instructed  you? — A.  Mr.  Blau,  my  mer¬ 
chandise  counsel. 

Q.  The  Mr.  Blau  that  testified  here  this  afternoon? — A. 
Correct. 

Q.  Do  you  recall  the  investigation  bythe  Office  of  Price  Ad¬ 
ministration  in  September  and  October? — A.  I  do. 

Q.  Did  you  assist  them  at  that  investigation? — A.  Yes;  I 
spent  quite  a  bit  of  time  with  them. 

Q.  What  did  you  do  to  assist? — A.  Well.  I  spent  approxi¬ 
mately  two  or  three  weeks — I  am  not  sure  of  the  exact  time — 
with  their  investigators.  Mr.  Webb,  in  the  warehouse  at  which 
time  they  had  worked  on  the  sales  checks  and  worked  on  the 
cards,  and  I  was  with  them  most  of  that  period  on  both  59  and 
part  of  69. 

Q.  That  is,  you  were  assisting  with  the  investigation? — A.  At 
that  time. 

Q.  You  say  for  two  or  three  weeks? — A.  That  is  correct.  I 
am  not  quite  sure  of  the  dates. 

Q.  Was  anybody  from  the  store  also  doing  that  same  kind 
of  work? — A.  Mr.  Singer  assisted  them  later.  *1  had  some 
work  that  I  had  neglected  in  the  meantime,  and  Mr.  Singer  took 
over  for  me  after  I  left. 

858  Q.  Did  any  of  the  employees  of  the  store  at  the  ware¬ 
house  assist  the  investigation,  do  you  know? — A.  Well. 

from  time  to  time  when  we  wanted  additional  information  one 
or  two  of  the  girls  would  get  something  for  us.  There  was  no 
direct  help  that  I  know  of.  That  was  done  right  along. 

Q.  Mr.  Crone,  there  has  been  introduced  as  Government 
Exhibit  14  a  list  of  items  entitled  'T terns  Sold  Before  Ceiling 
Established.”  There  did  not  appear  any  submitted  price  by 
10/10/42.  Could  you  indicate  to  the  Court  how  it  would  hap¬ 
pen  that  there  would  be  items  that  would  not  appear  on  your 


submitted  ceiling  prices? — A.  Would  you  mind  repeating  that 
last  part? 

Q.  Would  you  indicate  how  it  would  happen  that  there  would 
be  items  which  would  not  appear  on  your  ceiling  price  list 
which  would  have  been  received  prior  to  October  the  10th? — A. 
Well,  between  the  i)eriod  of  March  31  and  June  1.  which  is 
approximately  two  months.  I  had  a  great  deal  of  merchandise 
come  into  my  department  which  made  it  very  difficult  for  me 
to  sort  of  catch  up  on  the  work  I  had  to  do  and  the  establish¬ 
ment  of  the  ceiling  prices  on  the  sevens.  As  a  matter  of  fact, 
we  had  to  hire  an  additional  warehouse  out  of  town  in  order  to 
get  a  great  deal  of  merchandise  in  prior  to  the  sale,  and 
S59  all  that  merchandise  was  received  between  April  20  and 
the  end  of  May. 

Now.  all  that  goods  piled  in  and  I  was  continually  buying 
additional  merchandise,  and  when  the  ruling  came  out.  rather 
that  OPA  sevens  had  to  be  made  out  for  merchandise  coming 
in  I  started  to  establish  them  on  that  basis.  In  the  meantime 
this  backlog  of  goods  had  arrived,  and  in  an  effort  to  catch  up 
on  it  I  would  have  to  set  aside  practically  everything  I  was  doing 
at  that  time.  As  a  matter  of  fact,  since  then  I  think  it  has 
taken  me  approximately  six  weeks  to  get  that  goods  properly 
lined  up. 

Q.  You  understand  all  new  items  you  receive  now  do  have  to 
have  an  OPA  sev’en? — A.  Definitely. 

Q.  And  are  not  sold  until  the  i)rices  are  determined? — A. 
Merchandise  cannot  be  sent  to  our  floor  unless  the  ceiling  price 
has  been  established. 

.Mr.  Horsky.  I  think  that  is  all  for  this  witness,  your  Honor. 

Mr.  -Austin.  Xo  cross-e.xamination. 

i' Witness  excused.) 

Osc.^R  C.  Weitzberg  resumed  the  stand  and  testified  as 
follows : 

By  Air.  Horsky: 

Q.  Mr.  Weitzburg.  you  have  made  examination  of 
SfiO  Exhibit  13-V.  B.  and  C.  which  are  sales  above  highest 
Alarch  price  in  Department  59? — A.  I  have. 

Q.  The  first  item  on  that  Exhibit.  Mr.  Weitzberg.  is  a  line 
which  has  only  partial  information  in  the  right  hand  column. 
Is  that  not  alleged  as  a  price  violation? 

Mr.  Austin.  No;  it  is  not, 

Q.  The  next  one  is  a  sale  of  a  high  back  chair  at  an  alleged 
Alarch  price  of  S18.S8  of  which  there  was  a  sale  thereafter  at 
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S24.95  and  the  ceiling  price  was  not  listed.  Would  you  state 
what  you  discovered  with  respect  to  that  item? — A.  This  item 
is  listed  by  the  Government  investigator  as  item  15-1820.  We 
don’t  have  such  a  number.  But  we  do  have  a  number  157-1820, 
and  the  same  item  appears  again  as  the  sixth  item  of  this 
schedule.  The  highest  delivery  of  157-1820  was  $24.95. 

Q.  $24.95? — A.  That  is  correct.  It  was  delivered  on  March 
25. 

Q.  That  is  the  price  on  which  the  subsequent  sale  took  place. 
Is  that  correct? — A.  That  is  correct. 

Q.  Do  you  have  the  sales  check  for  that? — A.  I  do. 

Q.  Would  you  indicate  to  the  Court  where  157-1820 

861  appears  on  that  sales  check? — A.  There  is  157-1820, 
club  chair. 

Mr.  Horsky.  I  will  offer  that  sales  check  in  evidence,  your 
Honor.  Defendant’s  Exhibit  54. 

(The  document  was  marked  “Defendant’s  Exhibit  54,”  and 
receiv'ed  in  evidence.) 

Q.  This  is  indicated  as  not  being  listed.  Mr.  Weitzberg. — 
A.  It  is  listed  on  page  57.  line  16, 

Q.  At  what  price? — A.  $24.95. 

By  Mr.  Austin  : 

Q.  Will  you  read  the  description  on  the  ceiling  price  list  of 
that,  what  you  alleged  that  item  to  be.  Mr.  Weitzberg? — 
A.  Tufted  back.  Queen  Anne  damask  and  tapestry.  I  can’t 
make  it  out — I  think  it  is  tile  set. 

Q.  Over  in  the  left  hand  column  how*  is  it  described? — 
A.  There  is  no  description.  I  presume  it  is  a  continuation  of 
the  line  above,  barrel  chair.  The  item  above  is  barrel  chair, 

Q,  The  one  referred  to  on  the  exhibit  is  a  high-back  chair, 
is  it  not? — A.  On  that  chair? 

Q.  On  the  exhibit,  isn’t  that  referred  to  as  a  high- 

862  back  chair? — A.  High  back;  yes. 

By  Mr.  Horsky  : 

Q.  Is  there  any  difference  between  a  high-back  chair  and  a 
barrel  chair.  Mr.  Weitzberg? — A.  The  reason  we  consider 
this — as  I  said  before,  we  had  no  15-1820  and  the  thing  that 
came  closest  to  this  item  was  157-1820,  Now.  whether  the 
investigator  put  down  Hi  B  chair  when  he  meant  something 
else,  I  couldn’t  say.  I  had  to  infer  this  was  157-1820. 

By  Mr.  Austin  : 

Q.  Do  you  have  that  Jaquith  sales  check? — A.  Jaquith? 
Yes;  I  believe  that  is  a  B  B  chair  which  would  indicate  a  barrel 
back  chair. 
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By  Mr.  Horsky  : 

Q.  In  other  words,  it  is  incorrectly  described  on  the  ex¬ 
hibit? — A.  That  is  correct. 

Mr.  Horsky.  I  will  offer  the  Jaquith  check  in  evidence  as 
Defendant’s  Exhibit  55. 

(The  document  was  marked  “Defendant’s  Exhibit  55,”  and 
received  in  evidence.) 

Mr.  Horsky.  Do  you  have  any  further  questions,  Mr. 
Austin? 

863  Mr.  Austin.  No. 

By  Mr.  Horsky: 

Q.  The  next  item.  Mr.  Weitzberg,  is  a  club  chair  which  indi¬ 
cates  a  highest  March  delivered  price  of  $29.95  and  sales  there¬ 
after  at  $39.95,  listed  at  $29.95.  Would  you  indicate  what 
you  discovered  with  respect  to  that  item? — A.  The  sale  to 
McDonough  was  on  February  28,  delivery  was  on  March  5. 
There  was  a  sale  on  March  27  to  a  customer  by  the  name  of 
Stewart  for  $39.95.  This  wasn’t  delivered  until  after  March 
31. 

Q.  The  highest  delivery  price  was  $29.95? — A.  That  is 
right. 

Q.  And  the  sales  of  $39.95  were  above  the  March  delivery 
price? — A.  That  is  right. 

Q.  What  is  it  listed  at,  $29.95  as  indicated  on  the  exhibit? — 
A.  No.  It  was  listed  at  $39.95  on  page  6,  line  30. 

Q.  The  next  item,  Mr.  Weitzberg,  is  a  barrel  chair  at  an 
indicated  highest  March  price  of  $28.88  and  no  item  except 
names  in  the  right-hand  column.  I  take  it  that  is  not  alleged 
as  an  improper  sale. 

Mr.  Austin.  No  price  violation  alleged. 

Q.  The  next  price  item  is  a  club  chair  of  a  highest 

864  indicated  March  price  of  $29.95  and  one  sale  at  $34.95, 
indicated  as  not  being  listed.  What  did  you  discover 

w'ith  respect  to  that  item? — A.  The  highest  March  delivery 
price  w’as  at  $29.95.  However,  there  was  a  sale  to  a  customer 
on  March  28  for  $34.95.  It  was  not  delivered  until  April  1. 

iQ.  The  highest  delivered  price  in  March  was  $29.95? — A. 
That  is  right. 

Q.  Was  this  listed? — A.  No;  this  was  not  listed  in  the  ceiling 
price  book  because  apparently  there  wasn’t  any  merchandise 
after  July  1. 

Q.  The  next  item  is  one  which  I  understood  you  to  say  is 
a  duplicate  of  item  No.  2,  is  that  correct? — A.  That  is  correct. 

Q.  And  the  proper  highest  delivered  March  price  should  be 
$24.95  for  the  same  reason  you  advanced  on  item  No.  2? — 
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A,  Apparently  here  the  Government  didn’t  consider  this  as 
a  violation. 

Mr.  Austin.  We  are  not  claiming  any  violation  under  that. 

Q.  I  notice  that  item  here  is  described  as  a  chimed  bar¬ 
relled  chair  and  some  place  else  was  a  high  chair  and  a 

865  barrel  back. — A.  That  is  correct.  I  wrote  B  B  chair. 

Q.  The  next  item  is  not  described  by  name.  It  is 
a  sale  to  Perkins  in  March  at  817.95  with  one  sale  thereafter 
at  $22.95.  What  did  you  discover  with  respect  to  that  item? — 
A.  The  highest  March  delivery  was  $17.95;  as  one  entry  on 
guide  card  of  21950,  June  9,  but  the  sale  previous  to  it  and 
the  sale  on  the  very  next  day  were  at  less  than  $22.  In  fact 
one  previous  to  $17.95  was  $15.  We  haven’t  been  able  to  verify 
whether  the  entry  of  $22.95  was  actually  at  $22.95  on  the 
sales  check. 

Q.  We  haven’t  been  able  to  disprove  that? — A.  That  is 
correct. 

Q.  Was  this  item  listed.  Mr.  Weitzberg? — A.  No;  it  was  not 
listed.  Apparently  there  was  no  merchandise  after  July  1. 

Q.  This  is  described  as  style  No.  157-732.  Is  that  the  item 
that  you  are  talking  about? — A.-  157-732? 

Q.  Yes. — A.  The  guide  card  that  I  have  in  my  hand  shows 
157-730. 

Q.  And  that  is  the  one  that  shows  the  sale  at  $22.95? — 

866  A.  Yes.  It  shows  the  alleged  violation  of  $22.95. 

Q.  So  the  style  No.  should  be  157-730? — A.  Instead 

of  732. 

Q.  The  next  item,  Mr.  Weitzberg,  is  a  sofa  with  an  indi¬ 
cated  March  price  of  $89.95  and  sales  thereafter  of  $119.95, 
listed  at  $119.95.  What  did  you  discover  with  respect  to  that 
item? — A.  This  sofa  was  purchased  in  September  together 
with  three  other  similar  type  sofas  and  they  originally  retailed 
at  $89.95  for  the  half-yearly  sale  which  occurred  in  the  latter 
part  of  January  and  February  and  early  March.  The  number 
of  this  particular  sofa  is  195-733.  The  numbers  of  the  other 
two  sofas  were  728  and  434. 

On  February  26  when  these  three  type  sofas  went  off  the 
special  sale  they  were  marked  up  to  the  regular  price  of  $119.95. 
The  mark-up  numbers  were  34^12  and  34^13,  as  indicated 
on  the  guide  card. 

There  seems  to  be  some  doubt  about  the  correct  ceiling  on 
this  because  of  the  fact  that  these  three  sofas  were  brought 
in  at  the  same  time  and  apparently  fall  in  the  same  group ;  the 
costs  are  the  same ;  they  were  all  marked  at  the  same  price  at 
the  same  time  and  were  marked  down  at  the  same  time. 
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As  a  matter  of  fact,  the  sale  to  Isaacson,  which  was 

867  delivered  on  March  9 - 

Q.  The  one  that  is  on  the  exhibit? — A.  Yes;  the  one 
that  is  on  the  exhibit  as  style  No.  733  was  originally  sold  on 
February  21  as  159 — 434  and  not  as  733.  Apparently  they  were 
out  of  No.  434  sofas  and  we  substituted  the  733  sofa,  which, 
apparently,  was  satisfactory  to  the  customer. 

Q.  The  doubt  in  your  mind  arises,  I  take  it,  from  the  ques¬ 
tion  as  to  whether  these  sofas  can  be  considered  the  same  item 
or  a  different  item? — A.  That  is  correct. 

Q.  Is  it  true  that  the  733  sofa  sold  at  $89.95,  the  highest 
delivery  price  in  March? — A.  Yes;  the  highest  delivery  of  the 
733  sofa  was  $89.95  but  the  434  sofa  was  delivered  at  $114.95. 

Q.  And  the  question,  when  you  say  “doubt”  is  whether  the 
sofas  are  the  same  or  different  sofas? — A.  That  is  right. 

Q.  Was  this  item  listed  at  $119.95? — A.  It  was  listed  on 
page  5.  line  19  at  $119.95. 

Mr.  Austin.  What  was  that  page  again? 

The  Witness.  Page  5.  line  19. 

Q.  The  next  item,  Mr,  Weitzberg,  is  a  club  chair 

868  indicated  at  a  highest  delivery  March  price  of  $19.95 
I  and  sales  thereafter  at  $24.95  and  listed  at  $24.95.  What 

did  you  discover  with  respect  to  that  item?  What  was  the 
highest  delivery  price  in  March? — A.  The  highest  delivery 
price  in  March  was  $19.95. 

Mr.  Horsky.  I  notice,  Mr.  Austin,  that  the  first  two  sales 
on  that  alleged  to  be  after  May  18  are  dated  May  1  and  May  7. 
Is  it  contended  that  those  were  not  improper? 

Mr.  Austin.  I  think  they  appear  to  be  so.  from  the  exhibit 
itself.  If  the  Court  please.  I  think  they  should  not  be  there. 

Q.  Do  you  find  any  of  the  other  subsequent  sales  that  were 
cancelled.  Mr.  Weitzberg? — A.  There  were  three  sales  can¬ 
celled:  Cobb,  Johnson,  and  Viles. 

Mr.  Austin.  I  think,  if  the  Court  please,  for  the  purpose 
of  the  record  I  should  object  to  that  because  the  question  as 
to  whether  the  sales  were  later  cancelled  or  not  is  not  relevant. 
If  there  is  a  sale  it  is  a  sale  and  if  it  wouldn’t  be  a  sale  there 
wouldn't  be  anything  to  cancel  if  it  hadn’t  been  a  sale;  and  a 
sale  at  the  price  in  excess  of  the  maximum  permitted  by  the 
regulation  is  a  violation,  and  the  fact  that  it  was  cancelled  would 
have  nothing  to  do  with  it  or  would  not  bear  upon  the 

869  question  as  to  whether  or  not  it  was  a  violation. 

Mr.  Horsky.  Your  Honor.  I  would  like  to  elicit  a  few 
questions  from  the  witness  to  explain  our  position  on  that,  if 
I  may,  before  I  respond  to  Mr.  Austin’s  comment. 

The  Court.  Yes;  you  may. 
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Q.  Mr.  Weitzberg,  when  a  customer  comes  in  and  buys  a 
piece  of  merchandise — excuse  me — when  a  customer  comes  in 
and  says  she  wants  to  buy  a  chair,  one  of  these  tickets  is  made 
up?  Is  that  right? — A.  That  is  correct. 

Q.  Now,  suppose  her  credit  turns  out  to  be  insufficient  to 
warrant  selling  her  the  purchase,  is  then  the  sale  cancelled? — 
A.  Yes;  that  would  be  one  of  the  reasons  for  a  cancellation  of 
a  sale. 

Q.  In  other  words,  the  sale  can  be  cancelled  before  it  ever 
becomes  a  sale?  Is  that  right? — A.  That  is  correct.  In  other 
words,  none  of  the  sales  are  valid  until  they  are  accepted.  In 
other  words,  all  that  the  salesman  does  on  the  floor  is  actually 
take  an  order,  and,  first,  the  customer’s  credut  has  to  be  checked 
to  see — if  it  is  going  to  be  a  credit  sale — if  the  customer  is  en¬ 
titled  to  buy  that  particular  piece  of  merchandise  based  on 
her  credit  status. 

Q.  Suppose  the  customer  goes  home  and  doesn’t  want 

870  the  chair  and  calls  up  and  says.  “Cancel  it,”  then  is  a 
cancellation  put  through? — ^A.  That  is  correct. 

Mr.  Horsky.  Your  Honor,  for  these  reasons  there  is  some 
relevancy  as  to  whether  the  sale  was  actually  consummated. 

The  Court.  It  may  remain. 

Mr.  Austin.  I  ask  an  exception,  please.  I  might  further 
say,  if  the  Court  please,  that  on  the  basis  of  wffiat  counsel  for 
the  defendant  has  said  each  one  of  those  items,  if  they  were 
transactions  handled  in  the  manner  which  the  counsel  for  the 
defendant  has  explained  through  the  witness,  that  they  may 
possibly  have  been  handled  they  would  constitute  ofTers  for 
sale  which  in  actual  sales  themselves  are  violations  of  the  regu¬ 
lation  and  the  Emergency  Price  Control  Act. 

The  Court.  Well,  the  transaction  may  be  shown  in  the 
record.  We  will  see  what  weight  it  shall  have. 

Mr.  Horsky.  Thank  you. 

Q.  The  next  item.  Mr.  W^eitzberg.  is  a  wing  chair  with  an 
indicated  March  ceiling  price  of  $28.88  and  no  price  shown 
in  the  right-hand  column.  I  take  it  that  is  not  a  price  violation. 

Mr.  Austin.  That  is  correct. 

871  Q.  The  next  item  is  a  platform  rocker  with  an  indi¬ 
cated  March  delivery  price  of  $17.95  and  sales  thereafter 

at  $22.95  and  one  at  $29.  Would  you  indicate  what  you  found 
with  respect  to  that  item? — A.  That  was  listed  on  page  9.  line 
21  at  $22.95.  The  highest  delivery  price  was  at  $17.95.  The 
entry  on  the  guide  card  at  $29  to  Sisk  is  incorrect ;  it  should  be 
$22.95. 

Q.  Do  you  have  the  sales  check? — A.  I  have  the  Sisk  sales 
check  to  indicate  that. 
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Q.  Would  you  show  the  Court  the  guide  card? 

The  Witness  (to  the  Court).  This  is  the  sales  check  of  S22.95 
and  this  is  the  entry  on  the  guide  card  of  S29. 

Mr.  Horsky.  I  will  offer  these  in  evidence  as  Defendant’s 
Exhibit  56  and  57. 

(The  documents  were  marked  “Defendant’s  Exhibit  56  "  and 
“Defendant’s  Exhibit  57”  and  received  in  evidence.) 

Q.  The  next  item.  Mr.  Weitzberg.  is  a  sofa  with  a  highest 
indicated  March  price  of  SS9.95  and  sales  thereafter  at  SI  19.95. 
Would  you  indicate  what  you  found  with  respect  to  that  item? — 
A.  Yes.  I  find  a  delivery  at  $119.95,  style  No.  195-434, 

872  and  that  was  one  of  the  items  I  spoke  about  in  connection 
with  the  No.  733. 

Q.  Do  you  have  the  sales  check.  Mr.  Weitzberg? — A.  Yes. 
Tlie  Witness  (to  the  Court).  This  is  l*;c  style  No.  195-434 
for  $119.95  delivered  on  March  31,  sales  check  No.  11237-40. 

Mr.  Horsky.  I  will  offer  that  in  evidence  as  Defendant’s  Ex¬ 
hibit  58.  That  is  a  sale  of  a  sofa  with  the  style  No.  195-434. 
Is  that  correct? — A.  That  is  correct. 

(The  document  was  marked  “Defendant’s  Exhibit  58’’  and 
received  in  evidence.) 

A.  That  was  listed  on  page  4.  line  19  at  $119.95. 

Q.  The  next  item,  Mr.  Weitzberg.  is  a  living  room  suite  at 
$89.95  with  sales  at  $99.95.  What  did  you  discover  with  respect 
to  that  item’? — A.  That  was  listed  on  page  2,  line  2  at  $99.95. 

Q.  What  was  the  highest  delivery  price  in  March’? — The 
highest  delivery  was  $89.95 — this  Charles  Smith — and  appar¬ 
ently  the  sale  was  cancelled  in  April. 

Q.  The  sale  to  Smith’? — A.  Was  cancelled  in  April. 

Q.  But  it  was  delivered  in  March. — A.  That  is  right. 

873  Q.  The  next  item  is  a  suite.  Mr.  W’eitzberg.  with  a 
]March  delivery  price  of  $139.95  and  sold  at  $159.95  and 

$169.95  thereafter.  Would  vou  indicate  what  vou  found  with 

M  V 

respect  to  that  item? — A.  Page  2,  line  1,  at  $159.95.  It  was 
sold  to  a  customer,  J.  S.  Coisal,  for  $159.95  on  February  3  and 
was  originally  scheduled  to  be  shipped  on  March  2.  After  the 
merchandise  was  ready  for  shipment  to  Scott  County.  Ten¬ 
nessee.  the  customer  made  arrangements  to  hold  the  merchan¬ 
dise  up  in  order  to  have  slip  covers  made  for  that  particular 
two-piece  living  room  suite.  On  April  10.  the  merchandise 
was  shipped  out  to  the  customer. 

Q.  So  the  highest  delivered  price  in  March  is  $139.95? — A. 
That  is  correct. 

Q.  Could  you  state  whether  this  was  listed? — A.  Yes;  I  have 
already  stated  that. 

Q.  Thank  you.  The  next  item  has  no  figures  in  the  right 


hand  column.  I  assume  it  is  not  alleged  as  a  price  violation. 
Is  that  correct? 

Mr.  Austin.  That  is  correct. 

Q.  The  next  item  is  a  fan  chair  with  a  March  deliv- 
S74  ered  price  of  S55  and  one  sale  thereafter  at  S79.95  and 
not  listed.  Would  vou  state  what  vou  found  with  re- 

V  V 

spect  to  that  item? — A.  This  was  listed  on  page  7,  line  13, 
$79.95. 

Q.  What  was  the  highest  delivered  price  in  March? — A.  Ac¬ 
cording — I  don’t  have  the  Jacobson  sales  check  which  is  shown 
on  this  exhibit  as  a  delivery  of  March  7,  but  there  is  an  entry 
on  the  guide  card  showing  a  sale  on  November  15. 1941,  for  $55. 

Q.  To  Jacobson? — A.  To  Jacobson.  There  is  an  entry  on 
the  guide  card  of  March  6  which  appears  to  coincide  with  the 
dates  shown  on  the  exhibit  which  is  in  red  which  would  indi¬ 
cate  not  a  sale  but  a  credit. 

There  were  no  sales  in  March,  and  there  was  one  exchange 
in  March  to  a  customer  Powell.  I  don’t  have  the  exchange 
check  but  the  entry  on  the  guide  card  shows  that — $59.95,  and 
apparently  $59.95  is  the  highest. 

Q.  In  any  event,  it  would  still  be  sold  above  the  highest 
March  delivered  price? — A.  That  is  correct. 

Q.  Could  you  state — you  couldn’t  find  the  sales  check — 
where  it  could  be  that  you  didn’t  look  for  it? — A.  When  I 
started  this  investigation  I  asked  the  Adjustment 
875  Bureau  to  send  over  to  the  room  in  which  I  was  working 
all  the  checks  showing  March  deliveries.  It  took  me 
about  three  or  four  days  to  get  all  of  the  sales  checks  together. 

During  my  investigation  I  found,  from  time  to  time,  that 
some  of  the  checks  I  wanted  were  not  in  the  file  they  had  sent 
to  me.  When  I  checked  with  the  Adjustment  Bureau  they 
would  find  the  sales  check.  Sometimes  they  overlook  it  in 
the  files.  It  may  have  been  in  someone's  possession  and  being 
worked  on  and  put  back  into  the  file  after  I  had  asked  to  have 
all  the  checks  pulled  out. 

Q.  This  was  apparently  available  because  the  items  were 
copied  off  it. — A.  It  might  have  been  a  credit  they  copied  it 
from. 

Q.  The  number  of  the  sales  check  is  noted  on  the  exhibit. 
Is  that  not  true? — A.  Yes. 

Q.  And  were  the  checks  put  back  after  the  exhibit — I  mean 
after  the  examination  by  the  OPA  people,  or  what  happened 
to  them  physically,  do  you  know? — A.  They  were  put  back 
into  the  files  because  apparently  that  is  where  they  got  the 
checks  when  they  sent  them  to  me. 

Q.  In  other  words,  it  has  gotten  lost  somewhere  in  that 
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shift? — A.  Yes;  it  has  gotten  lost,  and  the  only  thing  that  I 
can  see  is  the  fact  that  this  entry  of  March  6  which 

876  indicates  a  credit  and  not  a  sale - 

Q.  Wouldn’t  your  conclusion  be.  Mr.  Weitzberg.  if 
this  exhibit  appears  here  as  having  been  copied  from  the  sales 
check  that  there  was  a  sales  copy  from  which  it  was  copied’? — 
A.  There  must  have  been  a  sales  check  to  copy  the  numbers 
from. 

The  Court.  That  will  be  all  for  today. 

(Whereupon  at  four  o’clock  p.  m..  Tuesday.  January  26. 
1943.  the  hearing  in  the  above-entitled  matter  recessed  until 
ten  o’clock  a.  m..  Wednesday.  January  27.  1943.) 


8S()  PROCEEDINGS 

Mr.  James.  Will  your  Honor  excuse  me?  I  want  to  work 
out  the  law  of  the  case  somewhat  further. 

The  Court.  Yes;  what  exhibit  are  you  on? 

iMr.  Horsky.  We  are  using  PlaintilY’s  Exhibit  13a.  your 
Honor,  the  first  page. 

Osc.\R  Weitzberg.  having  been  j)reviously  sworn,  resumed 
the  stand,  was  examined  and  testified  as  follows: 

i  Redirect  examination  by  Mr.  Horsky  : 

Q.  I  think.  Mr.  Weitzberg.  that  you  had  finished  the  explana¬ 
tion  of  the  fourth  item  from  the  bottom,  the  sale  to  Mrs.  Jacob¬ 
son.  the  sale  to  Helen  Jacobson,  a  chair  at  Soo.OO.  and  subse¬ 
quent  sale  at  S79.95.  Is  that  correct’? — A.  That  is  correct. 

Q.  The  next  item.  Mr.  Weitzberg.  is  a  chair,  an  indicated 
highest  March  delivery  price  of  839.95.  and  sales  thereafter  at 
869.95.  Would  you  indicate  what  you  discovered  with  respect 
to  that  item’? — A.  Yes;  the  sale  to  Sylvia  Kirpatrick  was  made 
on  .lanuary  21.  It  was  originally  supposed  to  be  delivered  on 
February  14.  The  customer  called  us  and  asked  us  to  hold  the 
merchandise,  which  we  did.  and  we  subsequently  delivered  that 
on  March  2.  There  were  no  March  sales,  and  the  mer- 
SSl  chandise  apparently  was  offered  at  869.95  during  the 
month  of  March.  The  merchandise  sold  for  869.95  in 
the — in  1941. 

O.  The  highest  delivery*  price  is  859.95.  is  that  right? — A. 
That  is  right.  The  first  sale  after  March  didn’t  occur  until 
April  2. 

Q.  The  item  is  stated  to  be  listed  at  859.95.  Is  that  a  correct 
statement? — A.  No;  it  is  not.  The  Government  investigator 
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apparently  put  that  down  wrong.  It  is  listed  at  $69.95  on  Page 
7,  Line  6. 

Q.  The  next  item.  Mr.  Weitzberg,  is  a  chair  with  no  figure  on 
the  righthand  column.  I  take  it  that  that  is  not  alleged  to  be 
evidence  of  any  sales  above  ceiling  price. — A.  I  assume  it  is  not 
a  violation. 

Q.  And  the  last  item  on  the  page.  Mr.  Weitzberg.  is  a  sale  of 
an  occasional  chair  at  $17.95  in  March  with  a  subsequent  sale 
of  $19.95.  and  indicated  as  not  listed.  Would  you  explain  what 
you  found  with  respect  to  that  item? — A.  Yes;  the  sale  to  Dodd 
was  on  February  28.  It  was  delivered  on  March  4.  at  $17.95. 
The  sale  to  Dodd  was  the  last  jfiece  of  this  merchandise  at  that 
time.  Subsequent  to  that  date,  on  or  about  the  ISth  of  March, 
a  piece  was  returned  to  stock.  The  customer  had  cancelled  the 
sale,  and  that  particular  j)iece  was  then  sold  at  $17.95  on  March 
23.  This  customer  cancelled  the  sale  on  June  24.  It  was 
subsequently  sold  on  July  17  at  $19.95.  What  apparently 
hai)pened  was  some  mistagging  of  merchandise. 

882  Q.  When  it  was  returned  to  the  store? — A.  That  is 
correct,  after  the  sale  previous  to  this  last  sale. 

Q:  Is  this  listed.  Mr.  Weitzberg? — A.  No;  it  was  not  listed. 

Q.  The  first  item  on  the  second  page  of  this  exhibit  is  another 
chair  at  $17.95,  and  another  sale  at  $19.95,  also  indicated  to  be 
not  listed.  Would  you  state  what  you  found  with  respect  to 
that  item? — A.  This  is  the  same  style  number  as  the  one  I  pre¬ 
viously  testified  to. 

Q.  And  the  same  explanation? — A.  Yes;  the  same  explana¬ 
tion.  In  this  case  the  sale  to  Beuchert  was  cancelled  on  March 
25.  The  Beuchert  sale  is  the  sale  on  which  the  ceiling  is  based 
on  this  line,  and  again  a  sale  was  cancelled  after  the  last  piece 
had  been  sold,  and  the  piece  was  mistagged  and  sold  on  August 
5  for  $19.95. 

Q.  Was  this  listed,  Mr.  Weitzberg? — A.  No;  this  was  not 
listed. 

Q.  The  next  item  is  an  ottoman  and  chair  with  an  indicated 
March  price  of  $29.95,  and  three  sales  thereafter  at  $36.95,  in¬ 
dicated  to  be  not  listed. — A.  The  regular  price  of  this  merchan¬ 
dise  was  $36.95,  and  was  marked  down  on  January  13.  1942. 
to  $29.95  for  the  half-yearly  sale.  After  the  half-yearly 

883  sale  was  over  it  was  marked  back  to  $36.95,  and  was 
offered  for  sale  at  $36.95.  The  first  sale  at  $36.95  after 

the  half-yearly  sale  w’as  on  April  3. 

Q.  What  w’as  the  highest  delivery  price  in  March,  how¬ 
ever? — A.  $29.95. 

Q.  $29.95.  This  is  stated  to  be  not  listed.  Is  that  cor- 
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rect? — A.  No;  that  is  not  correct.  It  is  listed  on  Page  8, 
Line  28. 

Q.  At  what  price? — A.  At  S36.95. 

Mr.  Austin.  Can  we  refer  back  a  minute,  Mr.  Weitzberg,  to 
the  third  item  from  the  bottom  on  the  first  page?  Will  you 
look  then  on  the  October  10  Supplement  of  the  ceiling  price 
list,  the  11th  item  down,  club  chair,  59-3,  Style  933,  loose  pil¬ 
low  back? 

The  Witness.  What  page  did  you  say  it  was  on? 

Mr.  Austin.  Well,  it  is  on  the  October  10  Supplement. 
There  is  no  number  on  the  page.  Did  you  find  it? 

The  Witness.  Yes;  I  have  it  here. 

Mr.  Au.stin.  Well,  now;  that  description  is  similar  to  the 
description  of  the  item  on  the  exhibit? 

The  Witness.  Yes. 

iMr.  Austin.  Can  you  say  that  that  is  not  the  item? 

The  Witness.  Do  you  mind  if  I  refer  to — well,  the  descrip¬ 
tion  seems  to  be  similar.  The  only  thing  I  can’t  under- 

884  stand  is  why  it  would  appear  on  the  October  10  Sup¬ 
plement.  because  after  all  this  was — we  had  this  mer¬ 
chandise  in  stock  during  !March  and  April  and  May.  and  May 
was  the  month  when  Mr.  Crone  testified  he  established  his  list. 

]Mr.  Austin.  Do  you  have  the  sales  check  there  for 
Kirpa  trick? 

The  Witness.  Yes.  I  do. 

Mr.  Austin.  The  description  of  that  chair  on  the  sales  check 
corresjionds  with  the  description  on  the  exhibit,  does  it  not? 
The  Witness.  That  is  right,  it  does. 

]\Ir,  Austin.  In  other  words,  it  refers  to  an  LPB  chair? 
The  Witness.  Yes, 

By  Mr.  Horsky; 

Q.  The  next  item.  Mr.  Weitzberg.  is  a  maple  platform  rocker 
with  an  indicated  highest  delivery  price  in  March  of  Sll.95, 
and  12  sales  thereafter  at  S13.95,  and  indicated  as  listed  at 
813.95.  Would  you  state  what  you  discovered  with  respect  to 
that  item? — A.  Yes.  The  highest  delivery  in  March  was  not 
at  811.95  as  is  indicated  by  the  exhibit,  but  at  813.95  to  cus¬ 
tomer  Baber. 

Q.  Do  you  have  the  sales  check? — A.  Yes,  I  have. 

885  Q.  That  is  704121l^? — A.  That  is  correct,  at  813.95. 
Mr.  Horsky.  I  will  offer  that  in  evidence,  your  Honor, 

as  Defendant’s  Exhibit  59. 

(The  document  was  marked  “Defendant’s  Exhibit  No.  59” 
and  received  in  evidence.) 

Mr.  Horsky: 
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Q.  The  next  item,  Mr.  Weitzberg,  is  an  adjustable  chair  with 
an  indicated  highest  delivery  March  price  of  $18.95,  and  a 
series  of  sales  thereafter  at  $24.95  indicated  as  being  not  listed. 
Will  you  state  your  conclusions  with  respect  to  that  item? — 
A.  This  chair  was  listed  in  the  three-piece  suite  under  219, 
280,  and  281.  This  is  on  Page  1.  Line  1.  The  219  indicates  the 
sofa,  the  280  is  the  wing  chair,  and  the  281  is  the  adjustable 
chair. 

Q.  What  was  the  highest  delivery  price  in  March,  Mr.  W^itz- 
berg? — A.  W’ell,  in  the  suite  it  would  figure  at  $20.00.  If  it 
was  a  separate  chair,  it  would  figure  at  $19.95. 

Q.  In  any  event,  the  sales  of  $24.95  were  above  the  highest 
delivery  price? — A.  That  would  be  above  the  $20.00,  that  is 
correct.  . 

Q.  The  next  item.  Mr.  Weitzberg,  is  a  platform  rocker. 

Mr.  Austin,  Mr.  Weitzberg.  referring  to  Page  1,  Line  1  of 
the  ceiling  price  list  for  Department  59,  this  adjustable 

886  chair  does  not — which  appears  as  Item  4  of  the  second 
page  of  Plaintiff’s  Exhibit  13 — does  not  appear  listed 

separately,  does  it? 

The  Witness.  No;  it  is  listed  in  the  three-piece  suite.  I 
think  in  your  copy  it  is  indicated  as  a  two-piece  suite,  which  is 
a  typographical  error.  Each  of  those  numbers — that  is  219  is 
the  number  of  the  sofa,  280  is  the  number  of  the  wing  chair, 
and  281  is  the  number  of  the  adjustable  chair. 

Mr.  Austin.  It  is  listed  here  as  a  two-piece  suite,  but  the 
numbers  are - 

The  Witness.  I  have  a  pencil  correction  here  as  three. 

Mr.  Austin.  The  numbers  are  given  here.  However,  what 
I  want  to  make  clear  is  that  the  ceiling  price,  if  there  was 
one,  for  the  individual  items  making  up  that  suite  do  not  appear 
on  the  ceiling  price  list,  do  they? 

The  WITNESS.  No. 

By  Mr.  Horsky: 

Q.  The  next  item,  Mr.  Weitzberg,  is  the  platform  rocker 
with  an  indicated  delivery  March  price  of  $25.95,  and  one  sale 
thereafter  at  $29.95,  and  it  is  stated  it  is  not  listed.  W^'hat 
did  you  discover  with  respect  to  that  item? — A.  The  highest 
delivery  price  in  March  was  at  $24.95,  and  the  sale  at  $29.95 
on  September  30  was  cancelled  on  October  26. 

Q.  Was  it  listed? — A.  No;  that  was  not  listed. 

887  Q.  The  next  item  is  a  wing  chair  with  an  indicated 
highest  delivery  March  price  of  $16.95,  and  sales  there¬ 
after  at  $19.95  and  $24.95. — A.  Well,  this  is  the  companion 
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piece,  or  rather  the  wing  chair.  No.  280  of  the  219,  281,  280 
three-piece  suite  that  I  testified  about  just  a  minute  ago. 

Q.  Which  is  listed  at  Page  1,  Line  1  as  a  suite? — A.  That  is 
right,  and  the  ceiling  price  on  this  would  be  S20.00. 

Q.  How  do  you  determine  that,  Mr.  Weitzberg? — A.  By 
fixing  a  value  on  the  sofa  of  $49.95,  the  adjustable  chair  at 
S20.00,  and  the  other  chair  at  $20.00. 

Q.  How  do  you  determine  that? — A.  I  don’t  happen  to  have 
the  sofa  guide  card  here.  That  is  the  one  that  is  in  the  in¬ 
ventory,  but  if  I  recall  correctly,  one  of  the  sofas  was  offered 
for  sale  or  delivered  in  March  at  $49.95.  and  after  all.  the  sum 
of  each  of  the  parts  would  be  equal  to  the  $89.95.  If  it  is  sell¬ 
ing  for  $89.95  then  each  of  the  component  parts  would  have  to 
have  a  value  attributed  to  it  to  make  up  the  total  of  $89.95. 

Q.  I  am  trying  to  find  out  how  the  allocation  is  made,  that 
is.  the  regular  allocation. — A.  That  is  the  customary  allocation 
for  a  thrcc-piecc  suite. 

]\Ir.  Austin.  For  the  purpose  of  the  record,  if  the 
SSS  Court  please.  I'd  like  to  note  an  objection  to  the  pre¬ 
ceding  four  questions  and  answers  as  being  irrelevant. 

By  Mr.  Horsky: 

Q.  Mr.  Weitzberg.  upon  what  basis  did  you  state  that  the 
highest  delivery  price  in  March  was  $19.85?  Do  you  have  a 
sales  check'? — A.  No.  On  the  basis  of  $89.95  established  ceil¬ 
ing  for  the  three  piece  suite. 

Q.  Was  that  delivered  in  March? — A.  Yes.  I  don’t  have 
the — as  I  said  before,  those  are  in  the  process  of  being  worked 
on  in  inventory.  The  card  may  be  available  sometime  today  or 
tomorrow  because  the  inventory  was  finished  on  Saturday,  and 
I  think  they  just  finished  making  the  tabiilation  yesterday. 

Mr.  Austin.  You  say  this  wing  chair  is  part  of  the  suite 
you  testified  to  previously? 

The  Witness.  That  is  right. 

Mr.  Austin.  It  does  not  appear  on  the  ceiling  price  list? 

The  Witness.  That  is  correct. 

By  Mr.  Horsky: 

Q.  The  next  item.  Mr.  Weitzberg.  is  a  high  wing  chair  with 
an  indicated  highest  delivery  March  price  of  $16.95,  and  a  num¬ 
ber  of  violations  at  $19.95.  indicated  as  being  not  listed.  Will 
you  state  what  you  found  with  respect  to  that  item? — A. 

This  is  listed  on  Page  1,  Line  13  as  a  tw’o  piece  living 
889  room  suite.  237  at  $49,95. 

Q.  The  items  are  not  separately  listed? — A.  No,  it  is 
not  separately  listed,  and  I  determined  the  highest  value  of 
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the  chair  and  the  sofa  as  follows:  S29.95  for  the  sofa,  and 
$20.00  for  the  wing  chair. 

Q.  And  what  was  the  price  at  which  the  suite  was  sold  in 
March? — A.  At  $49.95,  and  w’as  delivered  at  $49.95. 

Q.  Do  you  have  such  a  sales  check? — A.  Yes.  I  don’t  have 
the  delivery  check,  but  I  do  have  the  tissue  and  the  delivery 
sheet  in  this  case. 

Q.  Will  you  indicate  to  the  Court  what  you  find  from 
those? — A.  This  is  the  672327  two  piece  living  suite  at  $49.95. 

Q.  And  the — what  is  the  date  of  the  sale? — A.  The  date  of 
the  sale  was  on  March  14,  and  promised  for  delivery  on  March 
17.  It  was  delivered  on  March  19  as  indicated  by  this  entry. 
This  is  L  which  indicates  the  first  name  of  the  customer.  1727 
is  the  house  number,  and  the  number  of  pieces  in  the  column 
to  correspond  with  the  number  of  pieces  that  were  delivered. 

Q.  What  is  the  sheet  that  you  are  showing  the  Judge  now? — 
A.  That  is  the  delivery  sheet,  which  is  a  secondary  record  in¬ 
dicating  delivery.  In  other  words,  this  is  the  sheet  that  each 
driver  is  given  at  the  time  he  leaves  the  w’arehouse, 

890  and  he  has  to  account  for  every  piece  on  here.  The 
receipt  that  the  customer  signs,  which  is  the  delivery 

check,  is  the  one  that  the  Adjustment  Bureau  gets,  and  the 
warehouse  keeps  this  as  their  record  of  the  completion  of  the 
delivery. 

Q.  You  can’t  find  the  delivery  check? — A.  No,  we  couldn’t 
find  the  delivery  check.  W'e  had  to  trace  it  down  this  w'ay. 

Mr.  Horsky.  I  w’ill  offer  those  in  evidence,  your  Honor,  as 
Defendant’s  Exhibits  60  and  61. 

(The  documents  w’ere  marked  “Defendant’s  Exhibits  60  and 
61”  and  received  in  evidence.) 

Mr.  Austix.  Now,  Mr.  Weitzberg.  the  sale  and  delivery  of 
that  chair  to  Mr.  Elliott,  does  that  indicate  the  highest  deliv¬ 
ery  price  for  that  wing  chair  sold  separately  in  March  and 
delivered  in  March? 

The  Witness.  Yes,  as  a  separate  chair  it  was  the  highest. 

Mr.  Austin.  If  the  Court  please,  then  we  will  interpose  the 
same  objection  to  this  testimony  with  respect  to  the  sales  check 
and — pardon  me.  not  the  sales  check,  but  the  tissue  and  the  de¬ 
livery  sheet  supposedly  showing  a  delivery — sale  and  delivery  of 
a  combined  unit  including  this  high  wing  chair  as  we  made  to 
the  preceding  item. 

The  Court.  Yes.  You  have  your  exception. 

By  Mr.  Horsky: 

Q.  The  next  item,  Mr.  W'eitzberg,  is  a  suite  with  an 

891  indicated  highest  delivery  March  price  of  $119.95,  and 
one  sale  thereafter  at  $139.95,  stated  to  be  listed  at 


$139.95.  Will  you  indicate  what  you  found  with  respect  to  that 
one? — A.  The  highest  delivery  of  this  item  is  $119.95.  although 
it  sold  in  January  at  $139.95.  This  was  sold  during  the  half- 
yearly  sale  at  $119.95.  The  sale  on  July  S  at  $139.95  was  can¬ 
celled  on  July  16. 

Q.  Is  it  listed  at  $139.95? — A.  Yes.  it  is  listed  at  $139.95  on 
Page  3.  Line  31. 

Q.  The  next  item  has  no  figure  in  the  right-hand  column.  I 
assume  we  need  not  consider  that  one. 

Mr.  Austin.  That  is  right. 

By  Mr.  Horsky: 

Q.  The  next  one  is  a  living  room  suite  with  the  highest  March 
delivery  price  at  $73.03.  and  a  single  sale  thereafter  at  $99.95. 
with  an  indicated  ceiling  listing  of  $139.95.  What  did  you  dis¬ 
cover  with  respect  to  that? — A.  This  item  was  brought  in  for 
a  special  sale  at  $73.03.  It  was  brought  in  originally  at  $100, 
to  retail  at  $100.  and  it  sold  in  February  at  $100.  There  was  a 
sale  on  February  23  at  $100.  The  merchandise  was  delivered  on 
Februarv’  26.  The  merchandise  was  then  reduced  for  the  sale 
and  sold  at  $73.03  in  March,  and  delivered  at  that  price. 

Q.  That  is  the  highest  delivery  in  March? — That  is 
correct. 

892  Q.  And  was  it  listed  at  $139.95? — A.  It  was  listed  at 
$139.95. 

Q.  The  next  item  is  a  suite  with  an  indicated  highest  delivery 
March  price  of  $89.95.  and  a  sale  thereafter  at  $109.95.  with  an 
indicated  listing  of  $89.95.  What  did  you  discover  with  respect 
to  that  item? — A.  The  highest  delivery  in  March  was  at  $89.95. 
I  haven’t  been  able  to  find  the  Thomas  check  of  July  2  at  $109.95 
to  check  to  see  whether  the  entry  on  the  guide  card  is  correct. 
On  July  30  there  is  a  cancellation  at  $89.95.  customer  Thomas, 
but  there  seems  to  have  been  a  prior  sale  to  a  Thomas  in  March 
at  $89.95.  and  I  can’t  tell — I  haven’t  either  of  those  slips  of 
paper  to  tell  whether  the  $89.95  cancellation  refers  to  the  first 
Thomas  sale  or  to  the  second  Thomas  sale. 

Q.  We  have  no  documents  which  will  disprove  this,  in  other 
words? — A.  That  is  right. 

Q.  And  was  it  listed  at  $89.95? — A.  Yes.  it  was  listed  at 
$89.95. 

Q.  The  next  item,  Mr.  Weitzberg.  is  a  sofa  at  an  indicated 
March  highest  delivery  price  of  $79.95.  and  a  sales  thereafter 
at  $89.95,  indicated  as  listed  at  $89.95.  What  did  you  discover 
with  respect  to  that  item? — A.  The  sale  to  Taylor  was  made  on 


January  31  at  S79.95,  and  delivered  on  March  10.  There 

893  were  four  sales  in  March  at  $89.95. 

Q.  Were  any  of  them  delivered  in  March? — A.  Well, 
of  the  four  checks  there  is  one  that  indicates  it  was  promised 
for  delivery  on  March  26  to  customer  McGrath  at  $89.95.  but 
we  haven’t  been  able  to  find  the  delivery  copy  or  the  delivery 
sheet  to  indicate  that  was  actually  made  in  March. 

Q.  You  can’t  tell  whether  it  was  delivered  in  March  or  not? — 
A.  TThcit'  IS  correct 

Q.  Was  it  listed  at  $89.95? — A.  It  was  listed  at  $89.95. 

Q.  The  next  item,  Mr.  Weitzberg.  is  a  chair  with  an  indicated 
highest  delivered  March  price  of  $44.95,  and  sales  thereafter 
at  $49.95.  Will  you  state  what  you  found  with  respect  to  that 
one? — A.  This  was  brought  in  for  the  half-yearly  sale  in  Jan¬ 
uary,  and  sold  at  $44.95  during  the  sale.  There  were  no  higher 
deliveries  than  $44.95.  That  was  the  highest  delivery  in 
March. 

Q.  Was  it  listed  at  $49.95? — A.  Yes;  on  Page  2.  Line  23. 

Q.  The  next  item,  Mr.  Weitzberg,  is  a  chair  with  an  indicated 
highest  delivery  March  price  of  $70.95.  and  a  sale  thereafter 
at  $74.95,  indicated  to  be  not  listed.  What  did  you 

894  discover  with  respect  to  that  item? — A.  The  investigator 
for  the  Government  listed  this  at  395,  396. 

Q.  394.— A.  394-E57. 

Q.  It  is  listed  at  394r-E95. — A.  It  should  be  E57. 

Q.  E57? — A.  That  is  right. 

Q.  Does  that  so  appear  on  the  check? — A.  Yes,  it  so  appears 
on  the  check.  Apparently  the  error  occurred  in  their  copying 
the  style  number  of  the  item  listed  above  on  the  sales  check. 

Q.  Thank  you.  What  is  the  highest  delivery  March  price  of 
this  item  of  this  394^E57? — A.  $70.95  to  customer  Hamen, 
This  chair  was  subsequently  cancelled  on  April  10,  and  the  same 
chair  was  sold  to  Blake,  which  is  the  name  here,  at  $74.95. 

Q.  The  same  chair,  establishing  the  ceiling,  and  also  estab¬ 
lishing  the  sale  above  ceiling  price? — A.  That  is  right. 

Q.  Is  it  listed? — A.  It  is  listed  on  Page  5.  Line  17.  at  $79.95. 

Q.  The  next  item  is  a  chair,  apparently  three  chairs.  I  am 
not  clear  exactly  what  the  exhibit  does  mean,  but  it  is 

895  an  indicated  March  price  at  $34.95  for  either  one  of  three 
chairs,  and  sales  thereafter  at  $36.65  and  $39.95.  What 

did  you  discover  with  respect  to  that  item? — A.  The  sale  to 
Joseph  Mesina  was  made  on  November  27,  1941,  and  was 
charged  to  the  customer’s  account  at  that  time.  At  the  cus¬ 
tomer’s  request  it  was  put  aside  for  him  in  thet  warehouse,  and 
it  was  delivered  on  March  9.  The  last  piece  of  this  particular 
item  was  sold  on  February  23,  1942.  We  had  no  stock  on 


374 


hand,  and  there  was — there  were  no  sales  made  in  March.  The 
first  shipment  of  new  items  after  it  was  reordered  was  in  July, 
and  was  first  offered  for  sale  in  August. 

Q.  Is  this  listed.  Mr.  Weitzberg? — A.  No;  it  is  not  listed. 

Q.  And  the  sales  at  S36.65  and  S39.95  were  above  the  highest 
delivery  price? — A.  That  is  correct. 

Q.  The  next  item  is  a  two  piece  living  room  suite  with  an 
indicated  highest  delivery  March  price  of  $149.95,  and  four 
sales  at  $169.95,  indicated  as  being  listed  at  $199.95.  Will  you 
state  what  you  discovered  with  respect  to  that  item? — A.  This 
merchandise  sold  regularly  during  1941  at  $169.95. 

Q.  What  was  the  highest  delivery  price? — A.  The  highest 
delivery  price  was  $149.95  because  we  took  a  mark-down  for 
the  special  sale  in  March  to  $149.95. 

896  Q.  Was  it  listed  at  $199.95? — A.  It  was  listed  at 
$199.95  on  Page  3,  Line  7. 

Mr.  Austin.  Do  you  have  the  guide  card  for  that? 

The  Witness.  Yes. 

Mr.  Austin.  This  is  off  the  record. 

(Off  the  Record.) 

Mr.  Austin.  Do  you  know.  Mr.  W^'eitzberg,  how  that  listed 
ceiling  price  was  determined? 

The  Witness.  Except  from  what  Mr.  Crone  testified  to 
yesterday,  that  he  went  on  the  floor  and  took  it  from  the — 
took  it  from  the  price  tags  on  the  floor. 

Mr.  Austin.  You  don’t  see  any  indication  on  that  entire 
guide  card  that  this  ever  sold  at  $199? 

The  Witness.  No;  but  it  w’as  tagged  at  $199.95.  The  guide 
card  does  show  that. 

Mr.  Austin.  In  other  words,  Mr,  Crone  did  just  what  he  said 
he  did.  he  went  out  and  took  the  tag  prices  off  the  merchandise? 

The  Witness.  He  testified  to  that. 

Mr.  Austin.  That  is  all. 

Bv  Mr.  Horsky  : 

Q.  The  next  item.  Mr.  Weitzberg.  is  a  chair  with  an  indicated 
March  delivery  price  of  $11.95.  and  five  sales  thereafter  at 
$14.95,  indicated  as  being  listed  at  $14.95.  Could  you  state 
what  you  discovered  with  respect  to  that  item? — A.  Yes; 

897  it  was  listed  on  Page  6,  Line  4  at  $14.95.  and  the 
highest  delivery  was  at  $14.95  and  not  at  $11.95  as  the 

Government  investigator  listed  on  the  sheet. 

Q.  Do  you  have  the  sales  check? — A.  Yes;  I  have. 

iMr.  Horsky.  I  will  offer  it  in  evidence,  your  Honor,  as 
Defendants  Exhibit  62. 

(The  document  was  marked  “Defendant’s  Exhibit  62”  and 
received  in  evidence.) 
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By  Mr.  Horsky: 

Q.  The  next  item,  Mr.  Weitzberg,  is  a  chair  at  an  indicated 
highest  delivery  March  price  of  $44.95,  and  a  sale  thereafter  at 
$^.95,  indicated  to  be  listed  at  $54.95. — A.  Yes;  it  was  cor¬ 
rected,  listed  at  $54.95  on  Page  7,  Line  20.  The  investigator 
for  the  Government  shows  the  highest  delivery  at  $44.95. 
The  highest  delivery  was  at  $54.95,  sales  check  No.  L123t>-40, 
and  was  delivered  on  March  13  at  $54.95.  The  cales  check 
is  among  the  exhibits  now’. 

Q.  Which  check  was  it,  Mr.  W'eitzberg? — A.  It  is  to  Lt. 
Lache. 

Mr.  Austin.  If  the  Court  please,  we  are  familiar  with  that 
sales  check. 

Mr.  Horsky.  You  don’t  want  to  see  it? 

Mr.  Austin.  No. 

By  Mr.  Horsky  : 

Q.  The  next  item,  Mr.  Weitzberg,  is  a  chair  with  an 

898  indicated  March  price  of  $44.95,  and  two  sales  thereafter 
at  $54.95.  stated  to  be  listed  at  $54.95.  W’hat  did  you 

discover  with  respect  to  that  item? — A.  This  too  is  correctly 
listed  on  Page  2,  Line  20  at  $54.95,  and  the  highest  delivery  was 
not  at  $44.95  but  at  $54.95,  sales  check  No.  13285-26  delivered 
on  March  26  at  $54.95. 

Q.  Do  you  have  that  check? — A.  I  have. 

Mr.  Horsky.  I  will  offer  it  in  evidence,  your  Honor,  as  De¬ 
fendant’s  Exhibit  63. 

(The  document  was  marked  “Defendant’s  Exhibit  63’’  and 
received  in  evidence.) 

By  Mr.  Horsky: 

Q.  The  next  item,  Mr.  Weitzberg,  the  last  item  on  this  ex¬ 
hibit  is  a  chair  wdth  an  indicated  highest  March  delivery  price 
of  $39.95,  and  one  sale  thereafter  at  $49.95,  stated  to  be  listed 
at  $49.95.  W’hat  did  you  discover  wdth  respect  to  that  item? — 
A.  It  was  listed  on  Page  6.  Line  24  at  $49.95.  The  highest 
delivery,  however,  was  at  $39.95. 

Q.  And  the  sale  is  above  the  highest  delivery? — A.  That  is 
correct. 

Mr.  Horsky.  Did  you  have  any  further  questions  on  this 
exhibit,  Mr.  Austin? 

Mr.  Austin.  No. 

899  By  Mr.  Horsky: 

Q.  Mr.  Weitzberg,  I  hand  you  Plaintiff’s  Exhibit  14a 
through  e,  and  ask  you  if  you  have  checked  to  see  w’hether  any 
of  these  items  indicated  on  the  exhibit  actually  appear  on  a  sub- 
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mitted  price  list  prior  to  October  10,  1942.  Have  you  made 
such  a  check? — A.  Yes.  I  have. 

Q.  Will  you  indicate  to  the  Court  which  ones,  if  any,  are 
listed  and  where? — A.  Well,  the  first  one  I  see  here  is  the 
6772237  high  wing  chair  that  I  testified  to  before  which  w^as 
listed - 

Q.  I  can’t  find  it  on  the  exhibit,  Mr.  Weitzberg.  Where  is 
it? — A.  On  the  exhibit.  It  is  the  eighth  item  down. 

Q.  Thank  you.  I  have  it. — A.  This  was  listed  together  with 
the  two  piece  suite. 

Q.  And  not  listed  separately? — A.  That  is  correct. 

Mr.  Austin.  It  isn’t  listed  as  a  high  wing  chair,  is  it? 

The  Witness.  No.  it  is  not  listed  separately. 

By  Mr.  Horsky: 

Q.  Do  you  find  any  other  items  that  are  listed? — A.  Yes,  on 
Page  3.  the  third  item  from  the  top.  No.  87377V1>.  That  is 
listed  on  Page  2,  Line  27. 

900  Q.  The  sixth  item  from  the  bottom? — A.  Tbat  is 
correct,  at  S49.95. 

Q.  Do  you  find  any  others? — A.  Yes;  the  fifth  item  below 
that  is  No.  195434.  Chesterfield  sofa,  and  that  was  listed  on 
Page  4.  Line  5.  That  was  one  of  the  items  that  I  testified  to 
in  the  previous  exhibit. 

Q.  Do  you  find  others? — A.  Yes;  the  third  item  below  that, 
3584202.  That  is  listed  on  Page  14.  Line  25.  Those  were  all. 

Q.  I  beg  your  pardon? — A.  Those  were  all. 

Q.  I  don’t  find  that  last  one,  Mr.  Weitzberg.  I  don’t  find 
that  many  pages. 

Mr.  Austin.  Is  that  in  the  original  list? 

The  Witness.  The  date  that  I  have  is  October  10. 

By  Mr.  Horsky  ; 

Q.  An  item  on  the  page,  is  it? — A.  It  is  the  fourth  from  the 
bottom.  Which  schedule  are  you  referring  to.  Mr.  Horsky? 
Is  it  the  ceiling  price  list  or  the  exhibit. 

Q.  I  have  it.  Mr.  Weitzberg.  thank  you.  It  is  the  second 
page  of  the  October  10  item,  is  that  correct? — A.  This  appears 
as  my  third  page. 

Q.  Perhaps  my  pages  are  in  a  different  order. 

Mr.  Horsky.  Do  you  find  it.  iVIr.  Austin? 

901  Mr.  Austin.  Yes;  do  you  have  an  OPA  7  for  that? 

The  Witness.  Do  I  have  one  here? 

Mr.  Austin.  Yes. 

The  Witness.  I  may  have  one  in  my  bag. 

Mr.  Austin.  Do  you  know  whether  one  was  made  out? 
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The  Witness.  Presumably  one  was  made  out  because  these 
supplement  lists  were  only  made  out  from  OPA  7’s. 

Mr.  Austin.  I  was  just  wondering  how  you  accounted  for 
a  ceiling  price  of  S139.95,  and  then  a  sales  at  S79.95,  and  S99.95, 
and  here  is  a  sale  as  late  as  October  10  at  S99.95. 

The  Witness.  All  I  can  say  is  that  the  buyer  had  to  make 
a  comparison  with  a  similar  item  of  equal  serviceability,  and 
presumably  at  the  same  comparable  cost. 

Mr.  Austin.  That  is  all. 

By  Mr.  Horsky  : 

Q.  I  hand  you.  Mr.  Weitzberg,  Plaintiff’s  Exhibit  15.  and 
ask  you  if  you  made  an  investigation  of  that  exhibit.  You  have 
investigated  this  exhibit? — A.  Yes.  I  have. 

Q.  This  exhibit  indicates  various  items,  Mr.  Weitzberg.  on 
which  the  ceiling  price  varies  from  the  first  sale  and  subsequent 
sales  of  these  items,  and  I  think  Mr.  Kaplan  stated  that  that 
created  a  doubt  as  to  the  propriety  of  the  ceiling  price.  Have 
you  taken  the  first  item  on  this  exhibit? — A.  Yes,  I  have. 

902  Q.  Can  you  tell  me  the  reason  why  the  ceiling  price 
is  at  S34.95  and  the  sales  at  S29.95? — A.  The  first  item 

w’as  apparently  not  on  the  ceiling  price  book,  was  not  originally 
listed. 

Q.  That  is,  there  is  no - A.  No;  that  is  the  SH  chair, 

Sleepy  Hollow  chair.  We  have  a  platform  rocker  with  a  sim¬ 
ilar  number,  672256.  which  is  listed. 

Q.  I  refer  to  the  October  10  supplement. — A.  I  think  it  is 
Page  13.  Line  8.  rocker,  platform.  Style  No.  2563495. 

Q.  And.  this  is,  you  say,  a  Sleepy  Hollow  chair? — A.  Yes; 
the  one  that  is  referred  to  in  the  Government  exhibit  is  a 
Sleepy  Hollow  chair. 

Q.  What  is  the  proper  ceiling  price  on  the  item  which  is  listed 
on  the  exhibit,  if  you  have  it? — A.  It  is  829.95  in  our  new* 
ceiling  price  book. 

Q.  Based  on  an  OPA  7? — A.  That  is  correct. 

Mr.  Austin.  When  was  this  new  ceiling  price  book  initiated, 
Mr.  Weitzberg? 

The  Witness.  Well,  I  believe  the  OPA  7’s  were  in  the  process 
of  being  worked  on  at  the  time  the  investigators  first  came  down, 
and  it  was  after  we  found  diflBculty  in  starting — in  locating 
items  in  this  type  of  book  that  we  decided  to  simplify 

903  the  method  of  referencing  items  so  that  it  is  much  easier 
to  find  a  particular  item  in  any  category.  In  other 

words,  under  this  type  of  listing  it  is  a  little  difl&cult  for  us  to 
locate  a  particular  item  from  a  particular  manufacturer.  Given 
the  manufacturer’s  number  we  have  to  go  through  every  page 
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to  locate  the  item  we  are  looking  for,  whereas  under  our  new 
method  each  page  indicated  a  different  manufacturer,  and  one 
of  the  reasons  for  making  the  change  was  to  simplify  the  way 
wfe  would  locate  an  item  in  the  ceiling  price  book. 

Mr.  Austin.  In  other  words,  this  item  was  not  on  the  cost- 
of-living  statement  for  a  period  of  three  months  after  it  should 
have  been  ? 

The  Witness.  Something.  I  think,  should  be  cleared  up  on 
that.  Mr.  Crone  testified  yesterday  about  the  merchandise 
that  he  had  purchased  early  in  the  spring  of  1942. 

Mr.  Austin.  Yes;  I  understand  what  Mr.  Crone  said. 

The  WTtness.  Well.  I  spoke  to  him  about  that  to  get  some¬ 
thing  clear  in  my  mind,  because  it  seemed  that  there  were  a 
lot  of  items  that  were  not  listed,  and  we  found  the  explanation, 
and  it  is  this,  that  when  the  merchandise  was  received  at  the 
warehouse,  the  one  he  referred  to.  away  from  the  store  and 
out  of  the  city,  a  guide  card  was  made  up  to  indicate  that  that 
merchandise  was  in  stock,  although  it  was  not  in  the  city,  and 
wasn't  offered  for  sale.  It  wasn’t  sent  to  the  floor,  but  the 
guide  card  would  show  a  receipt  of  merchandise  in  the 

904  warehouse  because  we  had  to  pay  for  that  merchandise 
immediately  upon  receipt.  It  wasn’t  until  sometime 

later  that  the  merchandise  did  arrive  at  our  warehouse. 

Mr.  Horsky.  Did  arrive  at  the  store,  you  mean? 

The  WTtness.  The  warehouse  here  at  the  store,  so  I  think 
you  will  notice  from  a  number  of  these  exhibits  that  the  date 
of  receipt  occurs  much  earlier  than  the  date  of  the  first  sale. 

Mr.  Austin.  W'hen  was  this  first  sold,  do  you  know?  Do 
you  have  the  guide  card? 

I  The  Witness.  No;  I  don't  have  the  guide  card  here. 

Mr.  Austin.  At  any  rate,  the  ceiling  price  on  this  and  its 
entry  on  a  cost-of-living  statement  was  not  until  sometime  in 
October  or  later? 

The  W’lTNESS.  That  is  correct. 

Mr.  Austin.  That  is  all. 

By  Mr.  Horsky  : 

Q.  The  next  item.  Mr.  W’eitzberg,  is  a  platform  rocker  with 
original  and  subsequent  sales  at  $16.95  and  ceiling  price  at 
$22.95.  Would  you  state  what  you  discovered  with  respect 
to  that? — A.  This  merchandise  was  received  on  June  28.  and 
was  originally  sent  to  the  floor  on  July  8  at  $22.95  with  a  drop 
tag  to  $16.95. 

Q.  W^ill  you  explain  what  a  drop  tag  is? — A.  The  drop 

905  tag  is  the  price — on  the  furniture  departments  there — 
in  the  furniture  departments  there  are  two  tags.  One 
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is  the  price  of  the  merchandise  regularly,  and  the  drop  tag  is 
the  price  the  merchandise  is  marked  down  to. 

Q.  For  sale  you  mean? — A.  For  sale,  and  the  ceiling  of  $22.95 
was  established  by  comparing  with  a  No.  672-260. 

Q.  What  did  you  discover  with  respect  to  the  next  item? — 
A.  The  next  number  704125,  which  is  indicated  as  not  sold  in 
March,  was  sold  in  March  at  $5.95,  and  was  so  delivered. 

Q.  Do  you  have  the  delivery  check? — A.  That  is  right.  In 
other  words,  the  delivery  was  established  based  on  the  highest 
delivery. 

Q.  Ceiling  price? — A.  Ceiling  price  was  established  on  the 
highest  delivery. 

Mr.  Horsky.  I  will  offer  that  check  in  evidence,  your  Honor, 
as  Defendant’s  Exhibit  64. 

(The  document  was  marked  '‘Defendant's  Exhibit  64”  and 
received  in  evidence.) 

Mr.  Austin.  What  is  the  price  that  usually  is  put  on  this  drop 
tag  as  compared  to  the  retail  that  appears  on  the  confirmation, 
Mr.  Weitzberg,  do  you  know? 

The  Witness.  Offhand  I  wouldn’t  say.  I  don’t  know  just 
what  the  pricing  method  is.  I  know  that  they  do  use  the  drop 
tag  method.  I  mean  that  is  a  method  that  is  used  in  funiiture 
departments  here  in  the  city  and  in  other  cities,  as  well, 
906  but  just  how  the  buyer  would  establish  the  item  I  don’t 
know.  I  mean,  of  course,  it  would  a])pcar  to  depend 
upon  when  the  merchandise  comes  in.  In  other  words,  if  it  is  a 
week  before  a  sale  or  two  weeks  before  a  sale — I  mean  it  would 
all  depend  on  when  it  comes  in  and  what  events  he  is  planning, 
so  I  couldn’t  say  offhand  the  method  of  establishing  the  price 
tag  and  its  comparison  with  the  confirmation  price.  That  was 
one  of  the  reasons — there  would  be.  for  example,  a  difference  be¬ 
tween  the  confirmation  price  and  the  price  tag.  It  might  be  a 
sale  was  being  planned  two  weeks  subsequent  to  the  date  of 
delivery  of  the  merchandise.  The  confirmation  would  show 
the  sale  price  in  order  not  to  show  a  big  mark-down.  It  would 
be  offered  prior  to  the  sale  at  higher  than  the  confirmation  price, 
at  the  ceiling  price  or  below  the  ceiling  price,  but  that  price 
would  not  necessarily  have  to  be  the  price  at  which  the  merchan¬ 
dise  came  in.  That  is  the  confirmation  price. 

Mr.  Austin,  You  mean  it  sold  at  a  different  price  than  the 
confirmation  price? 

The  Witness.  That  is  right. 

Mr.  Austin.  Was  a  mark-up  run  there? 

The  Witness.  Yes,  sir.  In  that  case  a  sold  goods  mark-up 
would  have  to  be  made  out. 
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Mr.  Austin.  In  other  words,  the  mark-up  doesn’t  run 
through  until  the  merchandise  is  sold? 

The  Witness.  That  is  correct.  In  our  particular 

907  cases  it  doesn’t  have  to  appear  after  it  is  sold.  It  is  after 
a  piece  is  removed  from  stock. 

'  Mr.  Austin.  That  is  when  it  is  sold,  isn’t  it? 

The  Witness.  Well - 

Mr.  Austin.  You  don’t  remove  it — what  do  you  do  with  it 
if  you  remove  it  from  stock  and  don’t  sell  it? 

The  Witness.  As  I  think  I  explained  yesterday — I  don’t 
think  I  explained  it  fully — this  is  what  happens  to  the  different 
parts  of  the  sales  check.  A  salesman  takes  an  order  on  the 
floor,  and  actually  it  is  only  an  order  until  credit  is  passed  upon. 
The  original  copy  of  the  sales  check  and  the  delivery  copy  of 
the  sales  check  are  sent  to  the  credit  office  for  credit  to  be  passed 
upon.  The  customer’s  copy  of  the  sales  check  is  sent  to  the 
warehouses  so  that  the  piece  of  merchandise  can  be  pulled 
immediately.  It  will  take  some  time  in  our  warehouse  to  locate 
a  piece  of  merchandise  on  the  floor  and  bring  it  down  so  it  can 
be  polished,  uncrated,  if  it  is  that  type  of  merchandise,  or 
assembled  so  that  the  customer  can  have  prompt  delivery. 

Of  course,  the  merchandise  is  not  sent  out  until  after  the 
credit  office  approves  the  sale,  at  which  time  the  delivery  copy 
of  the  sales  check  would  show  the  stamped  approval  of  the  creffit 
office,  and  that  would  be  sent  to  the  warehouse,  where  it  would 
have  to  be  matched  with  the  customer’s  copy.  In  other  words, 
these  two  pieces  of  paper  are  being  worked  on  simultaneously 
in  two  parts  of  our  organization,  and  when  they  meet  on 

908  the  platform,  it  means  that  the  merchandise  can  be 
shipped  out  to  the  customers. 

'  At  the  time  the  merchandise  is  pulled  from  its  location  in  the 
warehouse  an  entry  is  made  on  the  guide  card.  In  other  words, 
the  entr\'  on  the  guide  card  is  made  from  the  customer’s  copy 
of  the  sales  check  and  not  from  the  delivery  copy,  so  that  al¬ 
though  there  is  an  entry — that  is  why  we  see  an  entry"  one  day 
in  black,  or  maybe  two  or  three  days  later  another  entry  showing 
either  the  sale  didn’t  go  through,  a  voided  sale,  or  the  customer 
canceled,  or  some  other  reason  for  not  consummating  the  sale. 

'  Mr.  Austin.  But  it  is  treated  as  a  sale  in  the  store  until — 
and  the  goods  is  set  aside  for  that  customer  until  the  credit  is 
shown  to  not  be  worthy  or  some  other  reason  the  matter  is 
cancelled? 

The  Witness.  That  isn’t  so.  It  isn’t  treated  as  a  sale, 
i  Mr.  Austin.  You  won’t  sell  that  same  piece  two  or  three 
times? 
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The  Witness.  No:  but  here  is  what  happens  if  the  credit 
oflace  voids  the  sale.  For  example,  one  of  the  things  we  have 
right  here  in  the  furniture  department  is  to  get  a  down  payment 
of  either  20  percent  or  SSVa  percent,  depending  on  the  type  of 
merchandise.  Now.  if  the  customer  can't  make  the  down  pay¬ 
ment.  or  decides  not  to  make  the  purchase  because  the  down 
payment  is  too  high,  then  the  credit  office  cannot  pass  the  sale. 
That  would  be  in  violation  of  Regulation  W. 

Mr.  Austin.  I  understand  that:  up  to  that  time,  and 

909  after  the  salesman  has  written  up  the  check,  that  is 
treated  as  a  sale?  In  other  words,  that  is  merchandise 

that  is  considered  to  be  set  aside  for  that  customer,  isn’t  it? 

The  Witness.  Yes:  but  I  don’t  know  how  we  can  consider 
that  as  a  sale. 

Mr,  Austin.  I  am  not  discussing  the  matter  as  to  whether  it 
is  a  sale  or  not.  I  am  just  getting  back  to  your  question  about 
removing  it  from  the  floor. 

The  Witness.  Well,  I  mean  the  same  thing  might  happen 
without  that.  A  sales  person  might  be  waiting  on  a  customer, 
and  the  customer  says.  “I  like  that  piece":  and  the  salesman 
might  say,  “That  is  the  last  iiiece  we  have  in  stock.  That  is  the 
last  piece  on  the  floor."  “Well,  I  don't  want  to  make  my 
selection  right  now.  I'd  like  to  have  my  husband  come  down.” 
Well,  the  salesman  might  put  a  tag  on  their  “Sold”  although  it 
actually  wasn't  sold,  no  sales  check  was  written.  In  other 
words,  he  would  reserve  it  for  the  customer.  I  don't  think  we 
could  consider  that  as  a  sale. 

Mr.  Austin.  Oh,  no. 

The  Witness.  The  next  is  exactly  the  same.  We  are  setting 
it  aside  until  we  can  check  all  the  various  points. 

By  Mr.  Horsky: 

Q.  To  go  back  to  Mr.  Austin's  original  question,  it  is  true  in 
the  furniture  department,  is  it  not.  Mr.  Weitzberg.  that  some¬ 
times  the  merchandise  will  be  brought  in  for  a  sale. 

910  and  the  confirmation  will  show  the  sales  price,  or  styles 
will  be  brought  in  at  a  higher  price,  and  a  drop  ticket  put 

on  it  to  show  the  sales  price'? — A.  That  is  right. 

Q.  It  may  be  done  either  way'? — A.  That  is  correct. 

Q.  The  next  item,  Mr.  Weitzberg,  is  a  chair.  Style  25W, 
an  original  sale  at  87.95,  and  a  ceiling  price  at  89.95.  Will  you 
explain  what  you  discovered  on  that  item'? — A.  Although  this  is 
listed  on  this  schedule  as  not  having  been  sold  in  March,  it  was 
sold  in  March  and  delivered  in  March  at  89.95. 

Q.  Do  you  have  the  sales  check? — A.  Yes;  I  have. 
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Mr.  Horsky.  I  will  offer  that  in  evidence,  your  Honor,  as 
Defendant  s  Exhibit  65. 

(The  document  was  marked  “Defendant's  E.xhibit  65'’  and 
received  in  evidence.) 

By  Mr.  Horsky: 

Q.  What  did  you  find  with  respect  to  the  next  item? 

911  The  Witness.  May  I  ask  a  question? 

Mr.  Horsky.  You  had  better  give  your  answer,  Mr. 
Weitzberg. 

The  Witness.  I  want  to  be  sure  I  understand  the  schedule. 
I  want  to  answer  the  question,  and  I  do  not  understand  one 
of  the  headings  here. 

The  Court.  He  may. 

The  Witness.  Do  I  understand  this  original  column  means 
original  sale? 

Mr.  Horsky.  First  sale. 

The  Witness.  Yes:  that  is  what  I  understand  it  to  be. 
The  Court.  Will  you  answer  his  question,  Mr.  Austin? 
Mr.  Austin.  Just  a  moment.  That  is  the  original  price  as 
listed  there — that  is  that  number  on  the  confirmation,  and  I 
believe  that  guide  card  has  the  original  retail. 

The  Witness.  That  is  not  what  I  assumed  it  to  be  yester¬ 
day.  I  thought  that  is  what  you  meant  originally. 

Mr.  Austin.  You  were  not  talking  about  this  exhibit  yes¬ 
terday,  were  you? 

The  Witness.  It  was  a  similar  exhibit,  and  that  is  why  I  was 
confused,  because  I  don't  want  to  go  back  now  because  if  I 
testify  that  it  is  the  original  sale,  I  want  to  make  sure  it  is 
the  original  sale. 

Mr.  Austin.  You  were  not  telling  anything  inconsistent  yes¬ 
terday.  were  you? 

912  The  Witness.  No — I  mean  on  the  confirmation. 
The  Court.  He  wants  to  see  whether  this  is  the 

same  as  the  Confirmation. 

Mr.  Austin.  I  think  I  answ’ered  that,  if  the  Court  please. 
The  Witness.  Then  this  is  not  listed  correctly,  because  the 
Confirmation  price  is  S94.95. 

Mr.  Horsky.  I  think  you  have  a  different  item  from  what 
I  am  looking  at. 

The  Witness.  6339. 

Mr.  Horsky.  Yes;  that  is  right.  Thank  you. 

The  Court.  What  is  the  Confirmation  price? 

The  Witness.  That  was  $94.95. 
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By  Mr.  Horsky: 

Q.  That  price  appears  on  Confirmation  No.  50833,  Mr. 
Weitzberg. — A.  Yes;  it  is  so  indicated  on  the  guide  card. 

Q.  What  did  you  discover  with  respect  to  the  next  item? — 
A.  6081/2? 

Q.  Yes. — A.  Sofa? 

Q.  Yes. — A.  The  original  price  on  the  Confirmation  was 
$79.95.  and  it  was  tagged  $99.95. 

913  Q.  Was  it  sold  or  delivered  in  March? — A.  No;  this 
was  an  item  that  was  received  on  March  26th  and  sam¬ 
pled  on  March  27th  with  a  $99.95  tag  on  it — price  tag. 

Q.  And  those  items  which  sell  at  that  price  had  a  drop  tag, 
as  you  described  it? — A.  That  is  right. 

Mr.  Austin.  Do  you  know  whether  or  not  the  drop  tag  was 
on  the  27th  of  March? 

The  Witness.  The  only  information  I  have  is  this  guide 
card.  The  only  information  I  can  testify  to  is  the  guide-card 
information. 

Mr.  Horsky.  What  does  that  show? 

The  Witness.  Well,  it  shows  the  tag  $99.95  and  it  shows 
the  first  sale  of  this  merchandise — the  very  first  sale  of  this 
particular  item  on  April  20th  at  $99.95. 

Mr.  Horsky.  At  the  highest  price? 

The  Witness.  That  is  right. 

Re-cross-examination  by  Mr.  Austin  ; 

Q.  Now,  getting  back  to  my  original  question,  you  do  not 
know  whether  there  was  a  drop  tag  on  this  at  $99.95  or  some 
other  price? — A.  Except  on  the  guide  card. 

914  Q.  There  is  no  information  on  the  drop  tag? — A.  Oh, 
yes ;  there  is. 

Q.  What  does  it  say? — A.  It  says.  “Sale,  $99.95.” 

Q.  That  is  the  original? — A.  No;  the  original  on  the  Con¬ 
firmation  was  $79.95. 

Q.  Then  you  marked  it  up.  is  that  it? — A.  No. 

Q.  How  did  it  get  up? — A.  That  was  the  price  at  which 
the  merchandise  was  shown  on  the  Confirmation. 

Q.  Wait  a  minute — what  price  on  the  Confirmation? — A. 
$79.95. 

Q.  Then  the  first  sale  was  at  $99.95? — A.  That  is  right. 

Q.  Then  there  was  a  mark-up  run  through  on  that? — A, 
No;  there  is  no  mark-up,  because  the  thing  was  $99.95 — yes; 
correct — there  would  be  a  mark-up  which  would  be  a  sold  goods 
mark-up. 

Q.  Did  you  approve  that? — A.  I  don't  recall  whether  I  did 
or  did  not. 
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Q.  Did  Mr.  Brown  approve  it,  or  do  you  know? 

Mr.  Horsky.  Lret  me  see.  WTien  was  this  first  sale,  Mr. 
Weitzberg? 

915  The  Witness.  The  first  sale  was  on  April  20th.  which 
was  at  least  a  week  before  we  issued  any  instructions 

about  sold  goods  mark-ups,  and  it  was  ten  days  before  the 
GMPR  went  into  effect. 

Q.  Well,  are  mark-ups  approved  anywhere  else  besides  by 
the  buyer  and  the  merchandise  manager,  if  they  are  approved 
by  them? — A.  Sold  goods  mark-ups  or  regular  mark-ups? 

Q.  Any  mark-ups. — A.  They  have  to  go  through  the  mer¬ 
chandise  control.  There  are  certain  times  in  the  year  when 
we  put  special  controls  on  mark-ups.  and  at  that  time  they 
would  all  have  to  be  countersigned  by  Mr.  Brown  and  myselfi 
but  ordinarily  the  buyer  signs  the  mark-up  and  his  merchandise 
manager  approves  it. 

Mr.  HoiiSKY.  Is  that  all? 

Mr.  Austin.  Yes. 

Re-direct-e.xain illation  by  Mr.  HoiiSKY: 

Q.  What  did  you  find  with  respect  to  the  ne.xt  item,  Mr. 
Weitzberg.  174-744? — A.  This  merchandise  was  received  on 
March  2(ith ;  was  sampled  on  Alarch  2Sth  and  tagged  $49.95. 
Q.  $49.95? — A.  That  is  correct. 

916  Q.  Then  the  ceiling  price  listed  is  lower  than  the 
proper  ceiling  price? — A.  That  is  correct. 

Q.  What  did  you  find  with  respect  to  the  ne.xt  item? — A. 
What  number  is  that? 

Q.  That  is  174 — 4209.  a  sofa. — A.  This  merchandise  was  re¬ 
ceived  on  April  3rd  and  sampled  to  the  floor  on  April  13th  with 
a  $99.95  drop  tag.  The  first  sale  at  $99.95  was  on  April  16th. 

Q,  And  was  the  ceiling  price  based  on  an  OPA  7? — A.  Yes; 
it  was  based  on  an  OPA  7  compared  with  a  similar  sofa,  174:- 
65SVo.  which.  I  believe,  is  the  one  we  referred  to  just  a  mo¬ 
ment  also — yes;  1 74-658 VL».  which  is  two  items  above  this. 

Mr.  Austin.  You  say  that  $99.95  was  a  drop  tag  price? 

The  Witness.  Xo;  that  wouldn’t  be. 

Mr.  Austin.  You  said  it  was  out  on  the  floor  with  a  drop 
tag. 

The  Witness.  Yes;  it  was  sent  out  at  $99.95. 

Mr.  Austin.  And  dropped  to  $66.  is  that  it? 

The  Witness.  Yes.  The  first  sales  were  $99.95.  The  first 
five  sales  were,  and  it  was  not  dropped  to  $66  until  June,  and 
then  it  went  back  to  $99.95  after  that. 

917  .  Mr.  Austin.  Well,  then,  when  it  first  went  out  it  did 

not  go  out  with  a  drop  tag. 
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The  Witness.  No;  it  wouldn’t  go  out  with  a  drop  tag. 

Mr.  Horsky.  I  think  you  made  a  misstatement.  You  said 
it  went  out  with  a  drop  tag. 

The  Witness.  Oh.  I  am  sorry. 

Mr.  Austin.  I  see. 

By  Mr.  Horsky  : 

Q.  The  next  item  is  the  same  sofa  with  a  different  color,  I 
take  it;  is  that  correct? — A.  Yes;  a  different  color  but  covered 
by  the  same  explanation. 

Q.  What  did  you  find  with  respect  to  the  next  item,  No. 
174-4211? — A.  This  merchandise  was  received  on  April  3rd, 
was  sampled  on  April  4th  with  a  price  tag  of  S49.95,  although 
the  original  on  the  Confirmation  is  $39.95,  so  there  seems  to  be. 
some  inconsistency  in  this  schedule.  The  first  sales  were  at 
$49.95. 

Q.  The  original  column  should  read  “$39.95,”  according  to 
Mr.  Austin’s  explanation  of  it. — A.  Yes. 

Q.  And  it  was  compared — was  there  an  OPA  7  on  this 

918  item? — A.  Yes;  it  was  compared  with  No.  174-680, 
which  was  received  on  March  26th  and  which  was  offered 

on  March  28th  at  $49.95. 

Q.  What  is  the  result  of  your  investigation  of  the  next  item, 
Mr.  Weitzberg.  174-4212? — A.  174-4212? 

Q.  Yes. — A.  Well,  first  there  should  be  a  correction  in  this 
$36  item  here,  which  seems  to  be  the  first  sale,  and  the  price 
on  the  Confirmation  was  $39.95. 

Q.  $39.95  instead  of  $36. — A.  That  is  right. 

Q.  And  was  the  ceiling  price  established — how  was  it  estab¬ 
lished? — A.  It  was  originally  tagged  at  $49.95,  and  this  mark¬ 
down  was  taken  on  April  16th  to  $36.  and  the  price  went  back 
to  $49.95.  The  ceiling  was  established  by  comparing  with 
No.  174^680.  which  is  the  item  referred  to  before. 

Mr.  Austin.  Now.  do  I  understand  that  these  items  are 
out  on  the  floor  with  a  tag  on  them  for  a  price  in  excess  of  the 
Confirmation  price  without  a  mark-up  price  having  been  run 
through  against  them? 

919  The  Witness.  Yes.  It  does  not  happen  in  all  the 
items. 

Mr.  Austin.  No;  but  it  can  be  the  case,  and  that  is  the  case 
here. 

Q.  In  that  case,  where  the  goods  are  sold,  a  sold  goods  mark¬ 
up  is  taken? — A.  That  is  right. 

Q.  What  did  you  find  with  respect  to  the  next  item,  Mr. 
W^eitzberg.  174^-4213? — A.  This  merchandise  was  received  on 
March  26th.  It  was  sampled  on  March  28th ;  tagged  $99.95. 
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Q.  Thank  you.  What  did  you  find  with  respect  to  the  next 
Item — o40 — 42 1  ? 

The  Court,  I  think  we  will  take  a  five-minute  recess. 

Mr.  Horsky.  Thank  you. 

(A  five-minute  recess  was  had.) 

Oscar  C.  Weitzberg,  a  witness  having  been  previously  duly 
sworn,  resumed  the  stand  and  testified  further  as  follows: 

Redirect  examination  by  Mr.  Horsky: 

Q.  I  just  asked  you,  I  believe,  Mr.  Weitzberg,  with 

920  respect  to  the  54CM21  sofa,  is  that  correct? — A.  421 
sofa. 

Q.  421  sofa;  that  is  correct. — A.  The  date  of  the  merchan¬ 
dise  received  seems  to  be  wrong.  The  date  I  have  is  May  23, 
1942. 

Q.  Where  did  you  find  that;  on  the  guide  card? — A.  On  the 
guide  card ;  yes. 

Q.  And  how  is  the  ceiling  price  established? — A.  By  com¬ 
parison  made  on  OPA  7  at  S99.95. 

Q.  And  the  next  item.  672-219.  280  and  281.  a  3-piece 
suite. — A.  I  did  not  have  the  280  and  281  guide  card  before. 
I  have  it  now  in  this  exhibit.  This  sold  at  889.95  in  March 
and  was  delivered  in  March, 

I  think  those  sales,  672-219.  280  and  281 — this  would  answer 
Mr.  Austin’s  question  on  the  previous  exhibit.  As  you  recall, 
I  did  not  have  any  sales  check  to  show  a  889.95  delivery. 

Q.  Do  you  have  the  sales  check  there? — A.  Yes;  I  have  the 
sales  check. 

Mr.  Hor&ky.  I  will  offer  that  in  evidence.  Your  Honor,  as 
Defendant’s  Exhibit  65. 

(The  document  was  marked  “Defendant’s  Exhibit  65”  for 
identification  and  was  received  in  evidence.) 

921  Q.  The  ceiling  price  was  established  for  the  March 
delivery? — A.  That  is  correct. 

Q.  The  next  item  is  672-260,  the  platform  rocker.  What 
did  you  discover  with  respect  to  that  item? — A.  It  was  re¬ 
ceived  in  April,  and  an  OPA  7  was  made  establishing  the  822.95 
ceiling. 

Q.  How  about  672-270? — A.  270? 

Q.  That,  Mr.  W^eitzberg,  is  the  same  as  the  second  item  on 
the  exhibit;  is  that  correct? — A.  Yes;  it  is.  That  is  why  I 
have  not  got  it. 

Q.  Thank  you.  The  next  one  is  672-1081.  What  did  you 
find  with  respect  to  the  manner  of  establishing  the  ceiling  price 
of  that  item? — A.  This  was  received  in  April  and  compared 
with  an  item  selling  for  824.95. 
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Q.  On  an  OPA  7? — A.  Yes. 

Mr.  Austin.  Do  you  have  that  with  you  ? 

The  Witness.  No;  I  don’t  have  those  7’s  with  me. 

Mr.  Austin.  Do  you  know  when  the  comparison  was  made? 

The  W'lTNESS.  What  is  it? 

922  Mr.  Austin.  Do  you  know  when  the  comparison  was 
made — the  OPA  7? 

The  Witness.  I  imagine  it  was  some  time - 

Mr.  Austin.  Just  a  minute — not  what  you  imagine.  Do 
you  know  or  don’t  you? 

The  Witness.  No;  I  don’t  know. 

Mr.  Austin.  All  right. 

The  Witness.  I  might  be  able  to  tell  from  referring  to  this 
if  you  want  to  take  the  time  out  to  see  what  date  it  was 
established. 

Mr.  Austin.  No;  it  is  not  necessary. 

By  Mr.  Horsky  ; 

Q.  What  did  you  find  on  the  next  item,  Mr.  Weitzberg.. 
95-56630? — A.  This  merchandise  was  originally  received  De¬ 
cember  15, 1941. 

Q.  Instead  of  February  27,  1942? — A.  Yes;  and  the  original 
retail  on  the  Confirmation  was  $149.95  and  not  $139.95. 

Q.  And  how  was  the  ceiling  price  determined? — A.  It  was 
offered  during  March  at  $149.95. 

Q.  Were  there  any  deliveries  in  March? — A.  No;  there  were 
no  sales  or  deliveries  in  March. 

Mr.  Austin.  Do  you  have  that  Confirmation? 

923  The  W’itness.  I  don’t  have  the  Confirmation.  I  have 
the  guide  card  showing  that. 

Mr.  Horsky.  Do  you  wish  to  see  it,  Mr.  Austin? 

Mr.  Austin.  Well,  this  exhibit  purports  to  show  that  this 
information  came  from  the  Confirmation.  It  is  the  question 
I  was  asked  and  which  I  answered,  and  Mr.  Weitzberg  now 
is  testifying  from  secondary  evidence  to  what  appears  on  the 
Confirmation. 

The  Witness.  You  said  that  this  purports  to  come  from 
the  Confirmation,  but  I  have  not  heard  anyone  testify  as  to 
how  the  schedule  is  prepared.  I  mean,  we  have  a  Confirmation 
number  here  and  there  is  a  Confirmation  number  on  the  guide 
card - 

Mr.  Austin.  Yes;  I  understand  those  are  supposed  to  tie  up. 

The  Witness.  W’hich  is  the  Confirmation  number  shown 
here. 

Mr.  Austin.  I  understand  that — that  that  is  not  the  Con¬ 
firmation. 
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The  Witness.  No.  That  is  a  Confirmation  number  referred 
to  on  the  schedule,  though. 

Mr.  Austin.  Yes;  I  appreciate  that. 

By  Mr.  Horsky: 

Q.  What  did  you  find  with  respect  to  the  next  item,  Mr. 
Weitzberg.  556-402? — A.  This  merchandise  was  received  on 
June  20th.  The  Confirmation  price  was  $89.95  and  the  first 
sale  was  at  889.95.  The  ceiling  was  established  by  comparing 
with  No.  95-45860. 

Mr.  Horsky.  Thank  you. 

Mr.  Austin.  Do  you  know  when  that  was? 

'  Mr.  Horsky.  When  the  comparison  was  made. 

The  Witness.  No;  I  don’t  know  when  the  comparison  was 
made. 

By  Mr.  Horsky: 

Q.  What  did  you  find  with  respect  to  the  next  item.  Mr. 
Weitzberg — 358-3812? — A.  Well,  there  are  two  entries  there: 
358-3812.  first  and  second. 

'  Q.  Yes. — A.  The  merchandise  was  received  on  June  17th  and 
sampled  on  June  20th  and  the  first  sale  was  $119.95.  This  was 
established  bv  comparing  with  a  similar  2-i)icce  living  room 
suit-220. 

Mr.  Austin.  Do  you  have  the  OPA  7  on  that? 

The  Witness.  Do  I  have  it?  No. 

Mr.  Austin.  Do  you  say  they  are  available? 

The  Witness.  Yes. 

Mr.  Horsky.  You  have  them  here  in  the  room,  Mr. - 

***** 

925  The  Witness.  I  think  I  have  them  here.  I  have  a 
lot  of  OPA  7’s  in  this  department. 

Mr.  Austin.  I  wonder  if  you  would  get  those,  please? 

The  Witness.  Surely.  No.  09637  is  the  Confirmation  num¬ 
ber.  It  was  made  out  on  October  6th  and  filed  October  10th. 

'  Mr.  Austin.  Now  those  are  identical,  aren’t  they? 

The  Witness.  Which — these  two? 

Mr.  Austin.  Except  for  that  different  color. 

The  Witness.  Yes. 

Mr.  Horsky.  Is  that  all? 

Mr.  Austin.  Yes. 

By  Mr.  Horsky: 

Q.  What  did  you  find  with  respect  to  the  next  item,  Mr. 
Weitzberg.  358-4102?  What  did  you  find  as  to  the  manner 
in  which  the  ceiling  price  was  determined? — A.  No.  4102? 
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Q.  That  is  right. — A.  This  merchandise  was  received  on 
August  28th;  was  sampled  at  §119.95  on  September  12th. 
The  ceiling  price  was  compared — was  established  by  com¬ 
paring  with  873-220. 

926  Q.  On  an  OPA  7?— A.  Yes. 

Q.What  did  you  find  with  respect  to  the  next  item — 
510-1444 — as  to  the  manner  in  which  the  ceiling  price  was 
determined? — A.  510-1444? 

Q.  That  is  correct. — A.  I  don’t  seem  to  have  any  explanation 
on  that.  It  is  possible  that  my  investigation  was  not  complete 
at  the  time  I  was  ready  for  the  trial. 

Q.  You  don’t  have  any  notes  on  that? — A.  No;  I  don’t  have 
any  notes. 

Q.  How  about  the  next  item.  j\Ir.  Weitzberg?  That  is  one 
where  the  original  price  and  subsequent  sale  and  ceiling  price 
are  all  the  same  except  as  to  the  one  subsequent  sale  at  a  lower 
price,  is  that  correct? — A.  That  is  correct.  No  notes  on  that 
one,  either. 

Q.  How,  about  the  next  item,  which  is  a  similar  circumstance? 
— A.  Yes;  it  seems  to  be  all  the  same  range. 

Q.  The  next  item  is  the  same  number,  is  it  not.  with  a  dif¬ 
ferent  color? — A.  Yes;  1697. 

Q.  What  have  you  with  respect  to  the  next  item.  1737? — A. 
I  have  not  any  notes  on  the  next  item. 

927  Q.  All  right.  How  about  the  next  item.  295? 

Mr,  Austin.  Now  when  you  say  you  have  no  notes, 
do  you  know  whether  or  not — you  do  not  know  whether  an 
OPA  7  was  made  out? 

The  Witness.  I  have  to  assume  that  an  OPA  7  was  made 
because  if  you  have  it  listed — the  ceiling  price,  then  it  would 
lead  me  to  assume  that  Mr.  Crone  had  made  out  an  OPA  7 — 
had  sent  it  to  the  Price  Control  Office  where  they  listed  it  on 
the  supplement  and  the  supplement  was  then  forwarded  to  the 
local  office  of  the  OPA. 

Mr.  Austin.  W^ell - 

The  WTtness.  (interposing).  You  see,  we  either  have  the 
merchandise  in  March  or  in  May,  as  Mr.  Crone  testified,  and 
then  it  would  be  on  the  original  ceiling  price  book,  and  any¬ 
thing  after  that  would  be  on  a  supplement  and  any  supplements 
would  have  to  be  made  out  from  the  OPA  7. 

Mr.  Austin.  But  you  do  not  know  when  that  was  made  up 
if  it  was  made  up. 

The  Witness.  As  I  said  before,  I  have  to  assume  it  was  made- 
up.  I  don’t  know  when  it  was  made  up. 

Mr.  Austin.  That  is  all. 
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By  Mr.  Horsky: 

Q.  What  have  you  with  respect  to  the  next  item,  Mr. 

928  I  Weitzberg,  which  is  SSO — 295,  excuse  me — A.  295.  It  is 

the  next  three  items  which  are  identical — 873-295. 

Q.  Yes. — A.  This  merchandise  was  received  in  June  and  was 
sampled  on  June  27th.  I  think  it  is  listed  on  page  3 — 13, 
line  11. 

Mr.  Austin.  Page  3  or  page  13? 

The  Witness.  Page  13. 

Q.  At  what  price? — A.  At  $159.95  and  not  at  the  price  that 
the  investigator  showed  on  this  exhibit. 

Q.  One  of  them  is  correct  and  two  incorrect,  is  that  correct? 
It  is  listed  at  both  prices. — A.  Yes,  $159.95  is  the  correct  price. 
Apparently  they  copied  the  next  item  on  page  13.  which  is  ap¬ 
parently  the  reason  for  the  errors,  and  the  ceiling  price  was  es¬ 
tablished  by  comparing  that  with  Xo.  873-292  at  $159.95. 

Q.  What  did  you  find  with  respect  to  880.  Mr.  Weitzberg? — 
A.  This  merchandise  originally  came  into  the  store  on  August 
25. 1941,  and  we  had  five  pieces  in  stock  in  April — in  February, 
offered  during  March  at  $169.95.  We  had  no  sales  in  March 
and  apparently  no  deliveries  in  March.  The  first  sale  at 
$169.95  was  on  April  2d. 

929  Q.  That  applies  to  the  third  from  the  last  and  the  next 
to  the  last  item? — A.  That  is  right. 

Q.  How  about  the  last  item.  Mr.  Weitzberg? — A.  This  mer¬ 
chandise  was  received  on  July  10th;  was  sampled  on  July  17th 
at  $11.95  and  the  ceiling  was  established  by  comparing  with 
Xo.  591-1208  at  $11.95. 

Q.  Mr.  Weitzberg,  I  hand  you  plaintiff’s  exhibit  17  entitled 
“Items  sold  above  submitted  price-list.”  The  following  in¬ 
formation  was  copied  from  company’s  sold  goods  mark-up 
books.  Have  you  made  an  investigation  of  that  exhibit? — A. 
Yes. 

Q.  Could  you  state  what  you  found  with  respect  to  the  first 
it^m? — A.  Well,  these  mark-ups  are  the  result  of  selling  mer¬ 
chandise  above  the  booked  price,  as  I  explained  before.  If  the 
Confirmation  is  $79.95  and  the  first  sale  is  at  .$89.95,  which  is 
the  tag  price,  we  would  have  to  record  a  sold  goods  mark-up, 
so  the  sold  goods  mark-up  is  the  result  of  a  sale.  The  first  item 
here,  for  example.  Xo.  540-933.  is  one  of  the  items  referred  to 
on  Plaintiff’s  Exhibit  13. 1  believe. 

Q.  The  large  exhibit? — A.  The  large  exhibit,  yes.  on  line  17. 

Q.  These,  in  other  words,  are  consequences  of  the  manner  in 
which  the  furniture  department  does  business,  is  that 
9i30  right? — A.  That  is  right.  In  other  words,  the  only 
way  we  can  keep  our  books  on  account  correct  would  be 
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to  record  these  sold  goods  mark-ups.  The  next  itom  on  this 

exhibit  line  2 - 

Mr.  Austin.  Just  a  minute,  please. 

The  Witness.  Yes. 

Mr.  Austin.  Did  you  check,  Mr.  Weitzberg,  to  see  whether 
or  not  the  ceiling  price  of  this  was  $59.95? 

The  Witness.  I  would  have  to  check  to  see  what  I  testified 
to  on  the  other  exhibit. 

By  Mr.  Horsky: 

Q.  Your  testimony  was  the  same  with  respect  to  13,  line 
17? — A.  That  is  correct. 

Q.  Will  you  explain,  Mr.  Weitzberg,  so  the  Court  will  have 
it  clear,  who  makes  out  these  mark-ups? — A.  These  mark-ups 
are  prepared  by  one  of  the  sections  in  the  warehouse  where  the 
guide  cards  are  copied,  and  whenever  a  customer's  copy  of  the 
sales  check  comes  to  her  attention  and  when  she  pulls  out  the 
stock  card  so  she  can  get  the  merchandise  and  have  it  avail¬ 
able  for  the  customer  on  the  delivery  date  agreed  upon,  she 
notes  the  price  indicated  on  the  customer’s  copy  of  the 

931  sales  check.  If  it  is  above  the  Confirmation  price  or 
above  the  book  price  as  indicated  on  the  guide  card,  then 

she  will  make  out  a  sold  goods  mark-up. — If  the  sale  is  not  con¬ 
summated  and  no  delivery  is  made  and  a  piece  of  merchandise 
comes  back  in  stock,  that  would  be  cancelled. 

Q.  This  is  not  the  kind  of  a  mark-up  that  requires  the  ap¬ 
proval  of  you  or  any  other  person  in  the  store  normally,  is  that 
right? — A.  Normally,  that  is  right — it  would  not. 

Re-cross-examination  by  Mr.  Austin: 

Q.  How  about  the  notice  dated  April  30th  to  the  effect  that' — 
Effective  May  1  and  until  further  notice  all  mark-ups  must  be 
approved  by  Mr.  Brown  and  Mr.  Weitzberg'? — A.  The  purpose 
behind  that  was  to  take  care  of  any  contemplated  mark-ups 
because  in  the  sold  goods  mark-up  the  facts  are  all  there.  We 
have  a  price  tag  on  the  merchandise  and  we  have  a  guide  card 
price,  if  you  will  remember.  We  have  to  record  that  in  order 
to  keep  our  books  in  balance,  whereas  the  other  type  of  mark-up 
contemplated  controlling  any  subsequent  mark-ups. 

Q.  In  other  words  you  are  trying  to  tell  us  that  this  notice 
which  you  sent  out  does  not  mean  what  it  says. — A.  No, 

932  I  wouldn't  say  it  does  not  mean  what  it  says  because 
that  notice  was  directed  to  the  buyers  and  merchandise 

managers. 

Q.  Marking  room,  merchandise  room  and  statistical. — A. 
But  I  don’t  think  it  says  the  furniture  office,  does  it? 
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Q.  It  says  all  merchandise  managers  and  buyers. — A.  But 
the  furniture  office  is  not  the  warehouse. 

Q.  I  understand,  but  do  they  make  the  mark-ups? — A.  That 
is  what  I  testified  to  just  a  minute  ago. 

Q.  The  buyer  does  not  have  anything  to  do  with  that? — A. 
No ;  because  as  far  as  he  is  concerned,  that  is  a  result.  It  is  not 
a  mark-up  that  he  plans.  This  is  a  resultant  mark-up  after 
the  merchandise  has  been  sold. 

Q.  But  the  buyer  knows  what  it  is  going  to  be  sold  for,  doesn’t 
he? — A.  Yes,  I  imagine  he  would  know. 

Q.  He  doesn't  decide  what  it  is  going  to  be  sold  for  when  he 
sees  the  customer  come  in.  does  he? — A.  Oh,  no. 

Q.  Now  this  first  item.  then,  shows  a  sale  at  a  price  in  excess 
of  the  ceiling  price,  does  it  not? — A.  I  will  have  to  refer  to  that 
other  exhibit.  Yes,  it  was  above  the  highest  delivery  in  March. 

Mr.  .Austin.  All  right. 

933  Redirect  examination  by  Mr.  Horsky  : 

Q.  Do  you  find  any  items  on  this  exhibit.  Mr.  Weitz- 
berg,  that  have  not  been  duplicated  on  prior  exhibits? — A.  Did 
I  understand  you  to  say  are  not  duplicated? 

Q.  Yes.  Are  there  any  new  items  on  this  exhibit? — A.  I 
think  the  540-939  is  not, 

Q.  540-939. — A.  That  is  correct. 

Q,  What  did  you  find  with  respect  to  these  items? — Ap¬ 
parently  two  items  with  two  different  price  ceilings — two  items 
of  that  style  number.  There  might  have  been  some  confusion 
about  these  items. 

Q.  Are  they  both  listed.  Mr,  Weitzberg.  do  you  know? — A. 
Yes;  I  believe  they  are  both  listed. 

Q.  Could  you  indicate  where  they  are  listed? — A.  I  think 
I  better  look  for  it  in  the  new  book.  I  have  two  ceiling  prices 
here  and  I  want  to  see  what  the  ceiling  price  is  in  this  book. 

Q.  I  will  withdraw  the  question,  Mr-  Weitzberg.  If  we  have 
not  any  information  of  where  it  is.  I  would  rather  not  have  you 
take  the  time  to  look  for  it.  Could  you  indicate  briefly  on  these 
items  on  this  exhibit  where  they  are  indicated  so  we  can  cross¬ 
check  them? 

Mr.  Austix.  Now  if  the  Court  please.  I  object  to 

934  that.  The  defendant  is  purporting  to  show  that  this 
exhibit  is  a  pure  duplication  of  another  exhibit,  and  it  is 

not.  The  purpose  of  this  exhibit  is  to  show  the  fact  that  these 
items  on  this  list  were  sold  in  this  department  at  prices  in  excess 
of  the  store’s  own  established  ceiling  price.  Now  that  may 
appear  in  other  exhibits — that  is,  these  items  may  appear,  but 
they  do  not  appear  for  that  purpose.  They  appear  for  the  pure 
purpose  of  showing  violations  of  the  legal  maximum  price. 
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Now  we  are  not  questioning  that.  We  are  not  going  into  that 
in  this  exhibit,  but  with  respect  to  these  items,  the  store  has 
told  the  public,  this  is  the  price.  Thisi  s  our  posted  ceiling  price. 
They  have  filed  this  price  with  the  OPA  and  then  the  customer 
comes  in,  and  what  do  they  do  but  sell  him  the  goods  at  a  price 
in  excess  of  that,  and  that  is  the  purpose  of  this  exhibit,  and  it 
is  not  a  duplication. 

Mr.  Horsky.  Your  Honor,  the  reason  I  asked  Mr.  Weitzberg 
that  question  is  simply  because  an  explanation  as  to  each  of 
these  has  been  given  in  the  case  of  the  prior  exhibit,  and  in  this 
particular  instance  to  which  Mr.  Austin  refers  to  in  the  first 
exhibit,  if  he  will  refer  back  to  his  notes  he  will  find  that  the 
ceiling  price  is  not  listed  at  that  price  but  at  $59.95— S69.95. 

Mr.  Austin.  I  object  to  that,  if  the  Court  please. 

935  It  appears  on  the  exhibit  with  the  same  style  number  and 
exactly  the  same  description  at  $59.95. 

Mr.  Horsky.  And  it  also  appears  at  $69.95,  as  Mr.  Weitzberg 
testified  to. 

Mr.  Austin.  I  do  not  deny  tliat,  but  you  cannot  say  it  does 
not  appear. 

Mr.  Horsky.  But  there  are  two  figures. 

Mr.  Austin.  I  am  not  trying  to  prove  your  case. 

Mr.  Horsky.  I  want  to  show  that.  Your  Honor. 

The  Court.  I  think  your  examination  should  show  the  rela¬ 
tion  to  the  purpose  which  Mr.  Austin  announces  in  this  exhibit. 
Limit  it  to  that. 

Mr.  Horsky.  All  right. 

By  Mr.  Horsky: 

Q.  Will  you  take  the  second  item,  Mr.  Weitzberg,  and  indi¬ 
cate  what  you  discover  with  respect  to  the  variation  between 
the  actual  selling  price  as  indicated  on  this  exhibit  and  the  ceil¬ 
ing  price. — A.  This  was  the  item  I  testified  to  on  exhibit  13. 

Q.  W’hich  line,  Mr.  Weitzberg? — A.  Line  3.  and  it  is  in  the 
ceiling  price  book  at  $39.95. 

Q.  Could  you  indicate  where  in  the  ceiling  price  book 

936  it  ajipears  at  $39.95? — A.  On  page  6.  line  30. 

Q.  Therefore  this  is  not  a  sale  abo\’e  the  listed  ceiling 
price,  is  that  correct? — A.  No. 

Q.  All  right.  The  next  item,  Mr.  Weitzberg,  is  the  same  style 
number.  I  take  it.  is  that  correct? — A.  That  is  correct. 

Q.  And  the  same  ceiling  price  at  $39.95  appears  rather  than 
$29.95  as  it  appears  on  this  exhibit,  is  that  correct? — A.  That  is 
correct. 

Q.  At  the  same  place.  W’hat  do  you  have  with  respect  to 
the  next  item? — A.  That  was  the  one  I  couldn't  find  before. 
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Q.  You  do  not  have  that  item. — A.  I  cannot  find  it  readily. 
Apparently  it  is  in  the.  ceiling  price  book.  I  will  have  to  check 
that. 

Mr.  Austin.  Now  let  me  ask  you - 

'  Mr.  Horsky  (interposing).  He  was  just  going  to  answer  that 
question. 

Mr.  Austin.  Oh.  I  beg  your  pardon. 

A.  It  is  on  page  14.  line  7.  There  is  a  figure  of  S39.95  and  I 
hav'e  a  S49.95.  Someone  had  written  this  in  ink.  I  will  see  if  I 
can  find  it. 

937  Q.  That  appears  on  my  photostat  at  S49.95  too,  Mr. 
Weitzberg. — A.  Okay. 

Q.  So  that  this  is  a  sale  above  the  listed  ceiling  price;  is  that 
correct? — A.  That  is  correct. 

Q.  Do  you  have  any  information  with  respect  to  the  next 
item? — A.  I  don’t  seem  to  have  any  information  with  respect 
to  the  next  item. 

Q.  How  about  the  171-6300.  sofa,  the  next  item? 

Mr-  Austin.  Does  he  have  a  question  before  him? 

Mr.  Horsky.  Yes. 

Mr.  Austin.  I  will  withdraw  the  question.  Go  ahead. 

Q.  What  do  you  find  with  respect  to  the  sofa? — A.  What 
number  is  that? 

Q.  171-6300. — A.  Apparently  that  is  the  way  it  is  listed. 

Q.  I  beg  your  pardon? — A.  I  say.  apparently  that  is  the  way 
it  is  listed.  That  would  be  above  the  listed  ceiling. 

Mr.  Horsky.  Thank  you.  Mr.  Austin  has  a  question. 

Re-cross-examination  by  Mr.  Austin  : 

938  Q.  Will  you  look  at  page  6? — A.  Yes. 

Q.  That  item,  the  last  one  on  page  6  of  your  list.  That 
is  the  ceiling  price-list  for  department  59.  Mr.  Weitzberg. — A* 
Yes. 

Q.  It  shows  that  there  have  been  two  figures  typed  in  there, 
have  there  not? — A.  That  is  correct. 

Q.  And  one  superimposes  the  other. — A.  That  is  correct. 

Q.  And  you  are  assuming  that  that  is  $39.95,  are  you  not? — 
A.  That  is  right.  Isn’t  that  the  way  it  appears  on  the  photo- 
stat? 

Q.  No.  it  does  not. — A.  That  is  a  blurred  figure  ‘‘2.”  isn’t  it? 

Q.  It  looks  like  a  “2”  to  me. — A.  Do  you  have  the  carbon 
copy? 

Mr.  Austin.  If  the  Court  please,  the  photostat,  which  is  the 
Plaintiff’s  Exhibit,  is  a  photostat  of  the  cost-of-living  statement 
as  is  on  file  with  the  OPA  and  that,  of  course,  would  be  deter- 
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minative  in  this  point  so  far  as  the  cost-of-living  statement  is 
concerned.  As  far  as  the  base  period  statement  is  con- 

939  cerned,  Mr.  Weitzberg’s  list  would  be  the  final  determina¬ 
tive  factor,  I  believe. 

The  Witness.  Well,  the  figure  is  blurred.  Your  Honor.  It 
apparently  was  typed  with  tho  3  over  the  2  and  the  photostat 
does  not  show  that  clearly. 

The  Court.  Have  you  a  reading  glass  around  here? 

The  Witness.  I  think  the  only  way  to  really  determine  that 
would  be  to  have  the  carbon  copy  which  is  at  the  OPA  office. 

Q.  Do  you  have  the  OPA  form  with  you? — A.  I  think  I 
have. 

The  Court.  I  will  have  a  glass  here  and  we  will  see  if  we 
can  make  anything  of  it.  Anything  else  on  this  item?  Are 
you  through  with  that  item? 

Mr.  Horsky,  He  was  looking.  Your  Honor,  to  see  if  he  can 
find  that  original  document  from  which  this  was  compiled  to 
see  if  the  typist  had  made  a  mistake  at  that  time,  and  if  so, 
which  is  the  proper  figure. 

The  Witness.  It  seems  she  made  a  mistake  and  then  caught 
her  error  and  then  retyped. 

Mr.  Austin.  The  question  is:  what  is  it  actually  listed  as? 
Is  it  listed  in  the  OPA  form  at  $29.95  or  $39.95? 

940  Mr.  Horsky.  Your  Honor.  I  think  that  this  item  is  not 
worth  taking  the  time  of  the  Court.  I  will  withdraw 

the  question. 

The  Court.  And  that  will  be  all  for  now. 

(Recess  for  lunch.) 

941  afternoon  session 

(The  hearing  was  resumed  at  1:30  o’clock  p.  m.) 
Whereupon  Oscar  C.  W’eitzberg.  the  witness  on  the  stand  at 
the  time  of  taking  the  noon  recess,  resumed  the  stand  and  testi¬ 
fied  further  as  follows: 

Direct  examination  by  Mr.  Horsky: 

Q.  Referring  to  Plaintiff’s  Exhibit  17,  I  would  like  to  have 
you  indicate  only  whether  the  exhibit  is  correct  in  portraying 
as  to  each  item  whether  there  was  a  sale  above  the  ceiling  price. 
I  think  you  had  gotten  down  to  the  fifth  column;  a  chair, 
432-213,  which  states  there  was  a  sale  at  $33.95  and  the  ceiling 
price  listed  $30.95;  is  that  correct? — A.  May  I  refer  to  my 
notes?  (Referring  to  same.)  I  do  not  seem  to  have  any  in¬ 
formation  on  432-213. 
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Q.  All  right.  You  have  something  on  the  next  one, 
171-6300. — A.  I  believe  that  was  listed  at  $109.95. 

Q.  Will  you  see  if  you  can  find  it? — A.  No;  it  was  listed  at 
$104.95. 

Q.  And  you  have  nothing  to  indicate  there  was  not  a  sale 
at  $109.00? — ^A.  That  is  correct. 

942  Q.  How  about  the  next  item  which  indicates  a  sale 
at  $6.99  and  ceiling  price  at  $5.95?  Have  you  any 

information  with  respect  to  that  item? — A.  Yes;  I  have  a  guide 
card  here. 

Q.  What  does  that  indicate? — A.  It  indicates  that  on  July 
30th.  there  was  an  exchange  which  was  recorded  here  at  $6.99; 
customer’s  name  AlcGovern  and  the  sale  to  AIcGovern.  was 
originally  at  $5.99.  so  apparently  the  girl  who  had  made  out 
the  exchange  order  had  j)ut  down  the  incorrect  price. 

Q.  $5.99  or  $5.95‘? — A.  $5.95. 

Q.  The  $6.99  figure  appears  oi^posite  the  exchange  order’? — 
A.  Yes:  it  is  marked  “Exchange”  on  the  guide  card. 

Q.  Will  you  show  the  Court  where  it  appears  on  the  guide 
card’? — A.  (Stepping  up  to  the  Judge  and  indicating.)  July 
30th,  McGovern.  Exchange  $6.99.  There  was  no  sale  at  $5.95 
and  when  the  girl  got  the  exchange  order,  she  made  it  up;  the 
other  i)iece  came  back — if  it  came  back.  In  other  words,  two 
things  that  might  happen  to  a  piece  of  merchandise 

943  picked  up  from  a  customer;  one.  it  may  be  returned  to 
I  stock,  in  which  event  it  would  be  recorded  on  the  card  or 

it  would  be  sent  to  our  damaged  merchandise,  in  which  event  it 
would  not  be  posted  back  as  credit.  In  this  case,  it  seems  as 
though  it  was  not  posted  back  as  a  credit. 

Cross-examination  by  Mr.  Austin: 

Q.  I  do  not  understand  it.  You  have  testified  that  the  sold 
goods  mark-ui)  is  a  mark-up  which  runs  through  after  the 
merchandise  is  sold’? — A.  Sold  or  after  the  piece  is  recorded  on 
the  guide  card.  In  this  case,  it  was  an  exchange  order.  It  was 
marked  August  4th. 

Q.  Do  you  have  anything  to  indicate  that  this  information 
which  appears  was  taken  from  the  sold  goods  mark-up  book 
of  this  Department  is  not  a  correct  representation  of  what 
appears  in  the  mark-up  sale  goods  book’i* — A.  No;  what  is  re¬ 
corded  here  is  not  correct.  The  only  thing  I  have  that  the 
sold  goods  mark-up  would  have  referred  to  would  be  the  sale 
$6.99,  for  the  only  sale  on  the  guide  card  is  McGovern  transac¬ 
tion  at  $6.99.  and  obviously  this  must  be  the  thing  that  this 
sold  goods  mark-up  referred  to.  Sold  goods  mark-up 

944  would  not  stand  by  itself.  It  would  have  to  refer  back 
to  some  other  transaction. 
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Q.  May  I  see  the  guide  card? — A.  Yes  (handing  same  to 
Mr.  Austin).  July  30th,  McGovern,  Exchange  S6.99.  All 
those  sales  are  $5,95,  This  is  the  only  entry  at  $6,99.  Here 
(indicating)  is  the  McGovern  sale.  It  was  originally  sold  to 
McGovern,  on  April  17th  at  $5.95. 

Q.  Then  this  is  an  error? — A.  This  is  an  error  on  the  part  of 
the  girl  who  originally  made  out  the  exchange  order,  but  it  is 
not  an  error  on  the  part  of  the  girl  who  made - 

Q.  That  girl  is  employed  by  Hecht  and  not  by  the  0.  P.  A.? — 
A.  Yes;  that  is  correct. 

Direct  examination  by  Mr.  Horsky: 

Q.  The  next  item  is  19-220,  with  a  sale  at  $79.25. 

Mr.  Austin.  95  cents. 

945  Q.  $79.95.  .and  the  ceiling  price  listed  at  $69.95 ;  is  that 
correct? — A.  The  ceiling  price  I  have  here  is  $79.95. 

Q.  I  refer  you  to  page  4.  line  16;  see  if  that  is  the  item. — 
A.  Page  4,  line  16  [looking  for  same.)  Yes;  that  is  the  item. 

Q.  And  it  is  listed  at - A.  (Interrupting.)  At  $79.95. 

[Steps  up  and  indicates  same  to  Judge.] 

Q.  The  next  item  is  a  desk  chair  which  is  number  3S2-3602. 
a  sale  at  $15.00  and  ceiling  price  listed  as  $13.95.  Do  you  have 
that  information  with  respect  to  that  item? — A.  Yes,  I  just 
found  something.  It  is  listed  at  $13.95  on  page  3.  the  twenty- 
first  item.  The  notation  I  have  is  a  correct  ceiling  price  of 
$15.00. 

Q.  Do  you  have  the  information  upon  which  you  base 
that? — A.  I  don’t  have  it  here.  It  I’night  be  in  one  of  my  other 
notes  because  some  of  these  items  might  be  on  the  very  first 
schedule. 

Q.  Would  you  refer  to  line  28  of  the  large  exhibit’? — A. 
[Looking  through  record.] 

946  Q.  I  think  I  will  withdraw  that  question.  Don’t 
bother.  The  next  item  is  a  three  piece  Davenport  suite. 

with  a  sale  at  $99.95;  ceiling  price  at  $89.95. — A.  The  correct 
ceiling  is  $89.95. 

The  Court.  What  is  that? 

The  Witness.  The  correct  ceiling  is  $89.95. 

Q.  And  how  about  the  last  item? — A.  That  is  the  same 
chair  as  is  listed  on  line  2,  and  line  3  of  this  exhibit. 

Q.  It  is  identical  all  the  way  across’? — A.  That  is  right. 

Q.  And  that  is  the  item  as  to  which  there  is  doubt  as  to 
whether  it  is  29  or  39  on  the  exhibit? — A.  That  is  right. 

Q.  I  hand  you.  Mr.  Weitzberg,  Plaintiff’s  Exhibit  16,  and  ask 
you  if  you  have  investigated  that  exhibit? — A.  This  is  the  ex¬ 
hibit  that  is  entitled  “Items  not  sold  in  March”. 
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Q.  But  sold  at  a  higher  price  after  May  18th  and  on  submit¬ 
ted  ceiling  price? — A.  I  have  that. 

Q.  Will  you  indicate  in  your  answer  whether  the  information 
which  this  exhibit  purports  to  show — that  is.  the  items, 

947  were  sold  higher  than  the  price  at  which  listed,  is  correct 
as  to  each  item?  The  first  item,  for  instance,  is  listed  at 

ceiling  price  $11.95,  and  subsequent  sale  $13.95;  is  that  cor¬ 
rect? — ^A.  I  believe  that  is  one  of  the  items  that  appeared  on 
the  schedule  13;  the  ceiling  on  that  was  $13.95.  That  was 
the  highest  delivery. 

Q.  But  was  the  item  listed?  I  refer  to  page  9,  the  fourth 
item  from  the  bottom,  and  ask  you  if  that  is  the  listing  of  this 
item? — A.  That  is  correct;  $13.95. 

Q.  It  is  listed  at  not  $11.95.  but  $13.95? — A.  That  is  correct. 
Q.  The  sales  therefore  were  not  above  the  listed  price? — A. 
That  is  correct. 

Q.  That  is  equally  true  of  the  second  item  on  that  exhibit, 
which  is  the  same  style  number,  but  of  a  different  color? — A. 
That  is  right.  This  is  the  item  [indicating  to  the  Judge]. 

Q.  What  do  you  find  with  respect  to  the  next  item;  804- 
'  2515,  a  chair? — A.  This  is  an  item  that  appears  on  the 

948  large  schedule  Exhibit  Number  13:  it  is  item  number  34. 

Q.  It  is  indicated  on  that  schedule,  I  believe,  as  not 
being  listed;  is  that  correct? — A.  That  is  correct. 

Q.  And  you  testified  it  was  not  listed? — A.  I  think  that  was 
one  of  the  items  we  couldn’t  find. 

Q.  As  being  unlisted? — A.  That  is  right. 

Q.  So  the  $34.95  in  the  last  column  on  this  exhibit,  so  far 
as  you  can  determine,  does  not  appear  on  the  ceiling  price 
list? — A.  That  is  correct. 

Q.  With  respect  to  the  next  item,  what  did  you  discover. 
804-242? — A.  This  chair,  in  a  different  color,  was  listed  in  the 
ceiling  price  book,  $19.95. 

Q.  For  the  sales  of  the  above  listed  item? — A.  That  is  correct. 
Q.  How  about  the  next  item? — A.  194134? 

Q.  That  is  correct. — A.  I  think  this  is  the  third  time 

949  this  item  has  appeared ;  it  is  shown  in  the  schedule  on 
page  4,  line  5,  as  $119.95. 

Q.  Page  4.  line  5:  and  therefore. the  e.xhibit  in  the  last  item 
should  be  $119.95? — A.  That  is  correct;  that  was  the  highest 
delivery  in  March. 

Q.  The  sale  was  not  above  the  listed  price? — A.  That  is 
correct. 

Q.  What  did  you  find  with  respect  to  the  next  item ;  210.  280. 
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281  suite? — A.  This  is  a  repetition  of  one  of  the  items  on  an¬ 
other  schedule  and  was  listed  on  page  1.  line  1,  S89.95. 

Q.  And  the  sale  at  S99.95  would  be  above  the  listed  price? — 
A.  That  is  correct. 

Q.  How  about  the  next  item? — A.  This  was  listed  at  $59.95, 
page  1,  line  4. 

Q.  And  the  second,  at  $64.00,  would  be  above  that  price? — 
A.  That  is  right. 

Q.  The  next  item,  672-219-1255  and  270? — A.  This  is  a 
repetition  again.  These  are  duplicates  of  the  same  item 

950  that  appeared  in  the  other  schedules  and  the  correct 
ceiling  was  $89.95,  page  13,  line  7.  for  both  items. 

Q.  And  the  sale  at  $99.95  was  above  the  listed  price? — A. 
That  is  right. 

Q.  That  item  is  duplicated  immediately  beneath  the  one  you 
just  referred  to? — A.  That  is  right. 

Q.  The  last  item  on  that  page  is  a  duplication  of  the  first 
item? — A.  That  is  correct. 

Q.  And  the  last  figure  should  be  $13.95,  rather  than  $11.95? — 
A.  That  is  correct. 

Q.  And  that  was  not  a  sale  above  the  listed  price? — A.  That 
is  correct. 

Q.  I  hand  you  Plaintiff’s  Exhibit  18,  which  is  entitled  ‘‘Mark- 
up  Sold  Goods”,  and  ask  you  if  you  would  explain  to  the  Court 
again,  so  it  would  be  perfectly  clear  on  the  record,  how  these 
sold  goods  mark-ups  operate,  and  what  this  exhibit  indicates 
with  respect  to  the  transaction  that  actually  happened 

951  in  the  store. — A.  This  exhibit  listing  of  the  sold  goods 
mark-ups  is  a  duplication  of  some  of  the  items  that  have 

appeared  on  the  other  lists.  I  think  I  tried  to  explain  that  on 
one  of  the  earlier  schedules. 

Q.  will  you  explain  it  again? — A.  Yes;  in  the  retail  method 
of  inventory,  every  time  a  piece  of  merchandise  is  brought 
into  the  store,  the  confirmation  price  becomes  the  price  at 
which  we  enter  it  on  our  books  of  account.  It  need  not  be, 
of  course,  the  selling  price,  because,  as  I  explained  before,  if  it 
comes  in  before  a  sale,  we  have  one  way  of  treating  it,  and  if 
it  comes  in  during  a  sale,  there  is  another  way  of  treating  it, 
but  if  there  is  any  difference  between  the  selling  price  and  the 
retail  price  on  our  books — let  us  call  it  the  confirmation  price  for 
simplicity — then  we  have  to  record  this  sold  goods  mark-up, 
so  that  our  books  of  account  will  be  in  agreement  at  all  times, 
and  these  sold  goods  mark-ups  are  the  results  of  these  trans¬ 
actions. 
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Q.  This  indicates,  I  take  it,  that  there  has  been  a  sale  at  a 
different  price  than  what  you  call  the  confirmation  price? — A. 
That  is  correct. 

952  Q.  And  a  sale  greater  than  the  conformation  price? — 
A.  That  is  correct. 

Q.  And  this  is  recorded  after  the  sale,  so  your  books  will  be 
in  balance? — A.  That  is  correct. 

Q.  Do  you  have  any  indication  of  how  many  duplications 
there  are  in  this  exhibit? — A.  On  this  exhibit,  there  are  eight 
duplications;  there  were  six  items  which  appear  on  Exhibit 
9 — my  Exhibit  9.  I  think  it  is  Plaintiff’s  Exhibit  13. 

Q.  Yes;  may  I  ask  you,  Mr.  Weitzberg.  this  mark-up  would 
be  taken  on  each  item  as  it  is  sold? — A.  That  is  correct. 

Q,  Therefore,  if  there  was  a  sale  of  three  items  that  same 
day,  there  would  be  three  sold  goods  mark-ups? — A.  That  is 
correct. 

Q.  So  that  anyone  checking  the  mark-up  book  would  be  apt 
to  find  a  number  of  certain  items  appearing  in  that  mark-up 
book? — A.  That  is  correct. 

Mr.  Horsky.  Your  honor.  I  have  no  further  questions  of  this 
witness  with  respect  to  these  exhibits.  I  have  some 

953  other  questions,  but  I  think  I  ought  to  offer  the  Gov¬ 
ernment’s  counsel  an  opportunity  to  finish  their  exami¬ 
nation  of  the  witness  with  respect  to  these  exhibits,  at  this 
time,  if  they  wish  to. 

Mr.  Austin.  I  have  nothing. 

Q.  Do  you  have  any  figures  with  respect  to  the  volume  of 
sales  for  any  period  in  the  furniture  department ;  gross  sales, 
in  these  four  furniture  departments,  60.  59.  69  and  76? — A. 
I  have  the  information  on  the  net  sales;  not  the  gross  sales. 

Q.  Would  you  explain  what  the  difference  is’? — A.  Yes;  the 
net  sales  are  the  net  proceeds  resulting  from  all  sales  after  de¬ 
ducting  any  returns  or  allowances. 

Q,  That  is  what  I  wanted  to  get. — A.  The  net  sales. 

Q.  Could  you  tell  us  the  figure  for  each  of  these  departments 
and  indicate  the  period? — A.  Yes.  I  have  taken  the  net 
sales  for  the  period  beginning  May  18th  which  was  the  date 
that  the  General  Maximum  Price  Regulation  went  into  effect 
and  ended  with  the  period  of  October  10th.  I  picked  that 
date  because  that  was  the  date  that  seemed  to  appear  on  a 
number  of  the  Government’s  schedules  and  exhibits. 

954  The  sales  for  Department  59  were  $232,891.54. 

Q.  Yes. — A.  Department  69,  for  the  same  period  were 
$220,644.91. 

Q.  Yes. — ^A.  76  Department,  for  the  same  period,  $102,- 
907.12. 
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Q.  Department  60? — A.  $343,568.37. 

Q.  Do  you  have  the  number  of  transactions  in  each  depart¬ 
ment  for  that  period? — A.  I  do. 

Q.  Would  you  indicate  what  those  are? — A.  Department  59, 
for  the  same  period  was  6,102  transactions;  69,  was  5,215  trans¬ 
actions. 

Q.  I  didn't  get  that  figure. — A.  5.215.  76  was  6.633. 

Q.  And  60? — A.  8,775. 

Q.  Do  you  know,'  Mr.  Weitzberg.  the  number  of  separate 
items  that  there  are  in  the  Hecht,  as  a  whole? — A.  Yes. 

Q.  Approximately.  How  did  you  determine  the  figure? — 
A.  I  determined  it  by  taking  the  last  inventory  on  the 

955  completed  store  inventory  which  we  had  which  was 
prior  to  the  investigation,  and  that  was  January  30. 1942. 

and  I  had  all  our  inventory  cards  totaled,  showing  separate 
items  that  appeared  in  the  inventory,  and  they  were  in  excess 
of  one  million  two  hundred  thousand  separate  pieces  of 
merchandise. 

Q.  Would  you  estimate  that  that  is  a  figure  which  would  be 
changeable  up  and  down  during  the  year? — A.  I  would  say  that 
would  be  a  normal  low  figure;  about  the  lowest  figure  in  our 
inventory  volume. 

Q.  Immediately  following  the  Christmas  sale? — A.  That  is 
correet ;  it  is  normal — it  is  the  normal  low  period  of  inventor^" 
and  that  is  one  of  the  reasons  we  take  the  inventory  at  that  time 
of  the  year. 

Q.  Have  you  any  figure  with  respect  to  the  total  amount  of 
the  overcharges  resulting  from  the  errors  made  by  the  buyers  in 
Departments  26.  47  and  55? — A.  Yes. 

Q.  W’ould  you  indicate  what  those  figures  were? — A.  What 
do  you  mean  ? 

Q.  The  errors  with  respect  to  ceiling  prices  established  by 
price  regulations  has  been  testified  to  in  this  hearing 

956  to  be - A.  (interrupting.)  In  Department  26.  one 

hundred  and  four. 

Mr.  Austix.  Will  the  Reporter  repeat  the  question?  [Ques¬ 
tion  repeated  by  the  reporter.] 

Q.  Department  26.  one  hundred  and  four.  Would  you  state 
how  this  figure  was  arrived  at,  so  far  as  you  know?  W’hat  does 
this  $104.00  represent? — A.  It  would  represent  the  overcharges 
as  was  developed  during  the  trial. 

Q.  Did  you  make  this  calculation? — A.  No;  I  did  not. 

Q.  You  had  it  made? — A.  That  is  correct. 

Q.  Can  you  state  how  it  was  done,  as  far  as  you  know? — A. 
From  the  testimony  that  developed  at  the  trial  between  the 
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ceiling  price  which  was  the  offering  price  in  March  and  the 
niatk-up  price  based  on  the  mark-up  taken. 

Q.  And  the  number  of  items  sold  at  that  price? — A.  That  is 
correct. 

Q.  Vv'hat  was  the  figure  for  Department  47? — A.  $1,166.00. 

Q.  And  for  Department  55? — A.  I  don't  think  there  was  any 
alleged  for  Department  55. 

957  Mr.  .\usTix.  I  think  you  are  right.  You  are  right. 

Q.  Do  you  have  the  total?  Do  you  have  the-  total 

volume  of  net  sales.  I  should  say.  for  these  three  departments 
for  this  period  from  May  18th  to  October  10th? — A.  Yes;  I 
have. 

Q.  Would  you  give  them  to  the  Court? — A.  The  sales  for 
Department  26  for  the  period  May  ISth  to  October  10th  was 
$91,441.99. 

Q.  For  Department  47? — A.  $144,845.80. 

Q.  And  for  Department  55? — A.  $222,002.17. 

Q.  You  were  present  in  Court  vchen  Mr.  Levy  testified  wdth 
respect  to  incentive  compensation  of  buyers? — A.  No;  I  was 
not  in  Court. 

Q.  Would  you  explain  briefly  the  manner  in  which  the  buy¬ 
ers’  incentive  compensation  works  with  respect  to  the  price 
and  the  volume'? — A.  Our  buyers’  plan  of  incentive — compen¬ 
sation  through  incentive — is  one  of  the  several  plans  in  the 

'  store.  We  have  one  for  buyers  and  one  for  salespeople 

958  and  one  for  our  drivers.  Each  one  depends  on  the  na¬ 
ture  of  the  work  done. 

Q.  I  am  speaking  only  of  buyers. — A.  Yes;  I  wanted  to  ex¬ 
plain  it. 

Q.  Yes. — A.  Buyers — a  buyer’s  compensation  is  based  pri¬ 
marily  upon  the  volume  and  is  a  safety  factor. 

Q.  You  mean  his  incentive  compensation? — A.  The  volume 
of  sales.  That  is  correct.  He  is  paid  a  regular  salary  and  in 
addition  an  incentive  compensation  based  upon  the  increase  of 
his  volume  over  a  base  period. 

Q.  Does  the  amount  of  mark-up  of  the  margin  of  profit  enter 
into  it  at  all? — A.  Yes;  to  a  certain  extent  it  does;  it  is  a  safety 
factor,  because  if  the  buyer’s  incentive  for  additional  compen¬ 
sation  is  only  based  upon  volume,  he  could  sell  his  merchandise 
as  low  as  he  could  in  order  to  get  the  maximum  amount  of 
volume  possible;  so  as  a  safety  factor,  it  is  stipulated  in  his 
cohtract  that  the  gross  margin  percentage  shall  not  be  less 
than  a  certain  amount. 

Q.  And  there  is  an  upward  limit? — A.  Yes;  there  is  an  up¬ 
ward  limit,  because,  after  all.  not  only  has  management  in- 
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terests  in  the  volume  of  business,  but  the  buyer  as  well. 

959  We  all  know  it  is  elementary,  if  the  price  is  too  high, 
the  volume  of  business  will  fall  off,  and  that  is  the  reason 

for  having  a  low  and  a  top  to  a  gross  margin  percentage,  be¬ 
cause  if  we  don't  have  it  on  one  hand,  there  wouldn’t  be  any 
profit,  and  if  we  permitted  it  to  go  too  high,  it  would  affect  our 
volume  of  business. 

Mr.  Horsky.  That  is  all. 

Cross-examination  by  Mr.  Austin: 

Q.  You  have  explained  that,  but  you  have  not  told  us  what 
the  real  basis  of  the  incentive  compensation  is  and  how  the 
store  figures  it? — A.  Generally  the  base — we  will  have  to  start 
off  with  the  base  volume.  I  am  taking  the  general  thing.  It 
generally  applies  in  our  departments.  The  base  volume  which 
is  the  basis  for  determining  additional  compensation  is  gen¬ 
erally  the  volume  that  the  buyer  takes  over  a  period.  Let  us 
assume  buyer  X  is  employed  and  at  the  time  the  volume  is 
given  as  one  hundred  thousand  dollars.  His  contract  would, 
therefore,  be  based  upon  percentage  of  sales  in  excess  of  one 
hundred  thousand  dollars.  That  is  the  incentive  for  getting 
additional  volume.  If  he  doesn’t  make  ojie  hundred 

960  thousand  dollars  in  volume,  he  gets  no  additional  com¬ 
pensation.  The  safety  factor  I  mentioned  before — the 

gross  margin  percentage  is  determined  by  the  typical  figure  for 
that  department,  based  on  the  average  gross  margin  percentage 
in  stores  throughout  the  country.  We  get  our  information 
from  two  sources;  one  from  the  Harvard  School  of  Business 
Administration  and  the  other  source  is  the  compilation  made 
by  the  National  Retail  Dr\^  Goods  Association. 

Q.  Now.  you  described  that  as  a  safety  factor,  but  aren’t 
those  two  factors  of  similar  consequence  and  importance? — A. 
No;  I  don’t  think  so. 

Q.  Let  me  ask  you  this. 

Mr.  Horsky.  Would  you  want  to  explain  your  answer? 

The  Witness.  Yes;  I  would  like  to.  I  think  we  all  appre¬ 
ciate  the  fact  that  if  the  prices  are  too  high,  the  volume  goes  off. 
In  other  words,  when  a  buyer  buys  merchandise,  he  has  to  de¬ 
termine  the  price  at  which  it  is  going  to  sell.  One  of  the  ways 
to  determine  it  is  by  checking  with  competition.  He  can’t 
state  an  arbitrary  price  out  of  the  air.  It  has  got  to  be 

961  consistent  with  the  value  of  the  product  and  the  price 
similar  to  that  selling  in  the  locality  stores. 

Q.  I  understand  that.  You  are  emphasizing  that;  but  isn’t 
it  also  a  fact  that  regardless  of  how  much  this  buyer  sold — he 
sold  ten  times  the  amount  of  his  base  for  the  amount  of  the 
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volume  that  was  present  to  him  when  be  became  buyer  and 
don’t  make  any  profit  or  loss  money  for  the  store,  that  cer¬ 
tainly  would  be  a  factor  to  take  into  consideration. — A.  Well, 
you  use  the  word  “lost  money  for  the  store.”  He  isn’t  inter¬ 
ested  in  losing  money  for  the  store.  All  he  is  asked  to  do  is  to 
make  sure  that  the  gross  profit  on  the  merchandise  he  is  re¬ 
sponsible  for  does  not  fall  below  a  certain  percentage.  In 
other  words,  let  us  assume  that  in  a  given  department  the  gross 
percentage  is  to  be  thirty-three  and  one-third  percent.  The 
buyer  is  not  responsible  for  the  expenses  in  that  department. 
The  expenses  in  that  department  could  be  forty  percent  and 
might  actually  show  a  net  loss  to  the  company.  All  the  buyer 
is  responsible  for  is  to  see  that  he  does  not  sell  his  goods  below 
the  average  gross  margin  percentage,  and  the  gross  mar- 

962  gin  percentage  is  not  just  an  arbitrary  percentage  with¬ 
out  regard  to  other  percentages. 

Q.  It  wouldn’t  reflect  against  the  buyer,  would  it.  if  he 
showed  a  record  of  consistently  high  mark-up  and  consistently 
high  volume? — A.  No:  except  that  there  is  a  provision  that  he 
gets  no  additional  compensation  if  he  goes  above  a  certain  per¬ 
centage.  In  other  words,  there  is  that  top  limit  I  spoke  about 
before.  In  other  words,  as  I  understand  the  arrangement,  it 
is  a  reasonable  arrangement  within  certain  limits.  There  is 
a  top  limit  and  a  low  limit. 

Mr.  Austin  (looking  through  records).  I  a  msorry,  if  the 
Court  pleases.  The  record  is  not  indexed,  and  I  can’t  find  what 
I  am  looking  for.  I  believe  that  is  all. 

(Witness  excused.) 

Mr.  Horsky.  I  will  call  Miss  Gilbert. 

Whereupon  Cell\  Gilbert,  a  witness  called  by  and  on  behalf 
of  the  defense,  having  been  first  duly  sworn,  was  examined  and 
testified  as  follows : 

963  Direct  examination  by  Mr.  Horsky’: 

Q.  You  are  employed  by  the  Hecht  Company? — 
A.  Yes.  sir. 

Q.  In  what  capacity? — A.  Buyer. 

Q.  In  what  department? — A.  Coats  and  suits;  in  the  better 
department. 

Q.  Women’s  coats? — ^A.  Yes. 

Q.  What  floor  is  that  on? — ^A.  Third  floor. 

Q.  I  show  you  a  picture  or  drawing  and  ask  you  if  that  is 
approximately  the  way  the  Women’s  Coat  Department  on  the 
third  floor,  in  which  you  are  the  buver,  looks?  Is  that  right? — 
A.  Yes. 

Q.  You  may  mark  these. 
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Mr.  Horsky.  Mr.  Austin,  if  you  would  come  up  with  me,  I 
think  we  can  do  this  much  more  satisfactorily;  if  you  don’t 
mind. 

(Mr.  Austin  steps  up.) 

964  Q.  I  marked  these  items  on  this  exhibit.  Miss  Gilbert, 
and  what  do  these  represent? — A.  Those  are  the  mirrors 

in  my  department,  with  the  posts. 

The  Court.  I  do  not  hear  you. 

The  Witness.  They  are  the  mirrors  on  the  posts  of  the  fig¬ 
ures;  wooden  fixtures  on  the  mirrors. 

Q.  What  do  these  marks  around  the  margin  represent? — 
A.  Those  are  my  cases  where  my  merchandise  is  hanging. 

Q.  Would  you  indicate  to  the  Court  with  this  pencil  ap¬ 
proximately  where  you  have  had  signs  posted  on  or  about  the 
last  part  of  September? — A.  From  the  very  first  day  that  we 
were  told  to  put  them  on,  they  were  on  each  pillar  of  the 
mirror  facing  the  stock — facing  the  hanging  cases — facing  the 
cases,  and  there  is  a  square  sign. 

Q.  As  big  as  this  exhibit? — A.  Yes;  with  large  figures  stating 
the  item  on  there  and  various  prices  that  were  on  the  floor  op¬ 
posite  the  cases. 

Q.  On  each  of  these  posts? — A.  Yes;  right  about  here 
[indicating  on  drawing]. 

965  Q.  Would  you  put  an  “X.” — A.  (Puts  an  '‘X”  there¬ 
on.) 

Q.  4X’s? — A.  Yes;  on  each  one  of  them. 

Q.  On  each  post  there  would  be  four? — A.  Yes. 

Q.  Were  there  any  signs  along  the  walls? — A.  On  the  flat 
wall  next  to  the  suit  department. 

Q.  Would  you  indicate  where  that  is  on  this  exhibit? — 
A.  About  here  [indicating].  There  is  one  here,  and  there  was 
one  here. 

Q.  On  the  wall? — A.  Yes;  [indicating  with  an  “X.”] 

Q.  Do  you  recall  the  time  when  ]\Ir,  Fath  came  to  your 
department? — A.  Yes. 

Q.  Were  those  on  the  post  at  that  time? — A.  Yes. 

Mr.  Horsky.  I  would  like  to  offer  these  as  Defendant’s  Ex¬ 
hibit  66. 

(The  document  above  referred  to  was  received  in  evidence 
and  marked  “Defendant’s  Exhibit  Number  66.”) 

966  Mr.  Austin.  We  object,  if  the  Court  pleases,  for  the 
reason  that  the  drawing  is  not  scaled.  It  does  not  show 

any  distances,  other  than  an  indication  that  the  witness  has 
made,  where  it  could  be  made  at. 

The  Court.  I  will  let  it  stand. 

(Witness  excused.) 
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Whereupon  Fannie  Zimmerman,  a  witness  called  by  and  on 
belialf  of  the  defense,  having  been  first  duly  sworn,  was  ex¬ 
amined  and  testified  as  follows: 

Direct  examination  by  Mr.  Horsky: 

Q.  Are  you  employed  by  the  Hecht  Company? — A.  Buyer 
for  the  main  floor  of  sweaters,  skirts,  blouses,  scarfs,  and 
handkerchiefs. 

Q.  How  long  have  you  been  employed  by  the  Hecht  Com¬ 
pany? — A.  Since  1940,  September. 

Q.  W’ould  you  explain  to  the  Court  how  ceiling  prices  are 
displayed,  if  they  are  displayed,  on  the  sweaters  on  your  main 
floor? — A.  The  sweater  has  a  ceiling  price  stamp  on  each 

967  ticket. 

Q.  Has  that  been  true  from  the  beginning? — A.  Yes; 
we  were  given  stamps  and  put  that  on. 

Q.  You  mean  the  little  price  tag  on  each  individual  slip?— 
A.  Yes. 

Q.  Are  there  signs  posted?— A.  Yes;  they  were  originally 
on  the  glass  cases  facing  the  customers;  rather  good-sized  signs, 
plainly  written. 

Mr.  Horsky.  That  is  all  I  have  of  this  witness. 

Mr.  Austin.  No  cross-examination. 

( W’itness  excused.) 

W’hereupon  Buelah  Thomas,  a  witness  called  by  and  on 
behalf  of  the  defense,  having  been  first  duly  sworn,  was  ex¬ 
amined  and  testified  as  follows: 

Direct  examination  by  Mr.  Horsky: 

Q.  .Are  you  employed  by  the  Hecht  Company? — A. 
Yes. 

968  Q.  W’hat  is  your  position? — A.  Buyer  of  corsets  and 
brassieres. 

Q.  How  long  have  you  been  employed  by  the  Hecht  Com- 
jiany  in  that  position? — A.  13  years. 

Q.  W’hat  floor  is  your  department  on? — A.  Third  floor. 

Q.  I  show  you  a  plaque  and  ask  you  if  that  represents  the 
general  lay-out  of  the  department  where  you  sell  this  mer¬ 
chandise? — A.  Yes. 

Q.  Do  you  sell  corsets  and  brassieres  in  each  of  these  points 
on  this  picture? — A.  Yes. 

Q.  I  will  mark  this  little  square  ‘‘A”  and  “B”  and  ask  you  if 
those  are  selling  counters  or  posts? — A.  Those  are  posts. 

Q.  W’ould  you  indicate  with  this  pencil,  as  nearly  as  you 
can.  the  places  where  the  signs  were  posted  in  your  depart¬ 
ment? — A.  As  you  enter  the  department  here,  one  side  is  bras¬ 
sieres,  where  we  sell  through  the  counter,  and  the  other  side  is 
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corsets  and  girdles,  as  we  call  them.  Over  right  above 

969  this  post  here  is  a  sign,  a  little  larger  than  this  as  you  go 
in,  for  the  corsets  and  brassieres,  and  we  sell  right  there 

on  the  counter;  right  here  [indicating  on  drawing]. 

Q.  At  this  point  here? — A.  Yes. 

Q.  Where  I  marked  an  “X”? — A.  Yes.  We  carr>'  all  the 
prices  of  the  girdles  and  corsets. 

Q.  They  are  sold  here? — A.  On  this  section;  and  on  the 
other  side  are  brassieres,  and  a  sign  is  posted  over  there,  just 
the  same,  with  all  prices  of  every  brassiere  we  carry  in  stock 
and  is  sold  here  [indicating]. 

Q.  Where  I  marked  a  “Y’’? — A.  Yes. 

Q.  Are  these  displays? — A.  Yes. 

Q.  What  is  sold  there? — A.  At  intervals  it  just  displays; 
there  is  nothing  really  sold  from  the  displays;  some  just  have 
displays. 

Q.  All  the  same  items;  girdles  and  brassieres? — A.  That 
is  right. 

970  Q.  Do  you  recall  the  occasion  upon  which  Mr.  Fath 
visited  your  department? — A.  I  do  not. 

Q.  How  long  have  these  signs  that  you  have  testified  to  been 
there? — A.  Since  we  were  first  told  to  put  them  up;  they  have 
been  up  at  all  times,  to  my  knowledge. 

Q.  It  is  a  sign  about  the  size  of  this  exhibit? — A.  This  is 
long  and  a  little  bit  wider.  It  has  to  be  that  way  to  carry 
the  numbers  and  prices.  They  are  in  good-sized  letters. 

Mr.  Horsky.  That  is  all.  I  offer  in  evidence  this  exhibit 
as  Number  67. 

(The  document  above  referred  to  was  received  in  evidence 
and  marked  “Defendant’s  Exhibit  67.”) 

Mr.  Austin.  No  cross-examination. 

(Witness  excused.) 

971  Whereupon  Harold  Levi,  a  witness  called  by  and  on 
behalf  of  the  defense,  having  been  first  duly  sworn,  was 

examined  and  testified  as  follows: 

Direct  examination  by  Mr.  Horsky: 

Q.  Are  you  employed  by  the  Hecht  Company? — A.  Yes. 

Q.  How  long  have  you  been  employed  there? — A.  Con¬ 
tinuously  for  the  past  seven  years. 

Q.  What  is  your  capacity  there? — A.  Buyer,  basement  men's 
furnishings. 

Q.  How  long  have  you  held  that  position? — A.  For  about 
three  years. 

Q.  You  sell  sweaters  in  that  basement  department  you  re¬ 
ferred  to? — A.  Yes. 


Q.  Men’s  sweaters? — A.  Yes. 

Q.  Will  you  tell  the  Court  how  the  ceiling  prices  are  dis¬ 
played  with  respect  to  those  sweaters? — A.  At  the  time  that 
the  OPA  first  went  into  effect,  we  were  supplied  wdth 

972  rubber  stamps  and  pads.  Some  commodities  which  w’ere 
not  asterisk  items  could  be  stamped.  Other  items  had 

to  be  posted  with  large  signs  giving  lot  numbers.  Sweaters 
were  stamped. 

Q.  And  they  were  at  selling  i)rice? — A.  Yes. 

Q.  Each  sweater? — A.  Yes. 

Q.  That  has  been  a  practice  from  the  beginning  of  the  Gen¬ 
eral  Maximum  Price  Regulations? — A.  That  was  a  practice 
from  the  beginning  of  the  General  Maximum  Price  Regulations. 
Now  we  do  it  automatically  in  the  warehouse. 

Q.  The  stamp  still  carries  the  item? — A.  Yes. 

Q.  The  ceiling  price? — A.  Yes. 

Mr.  Horsky.  That  is  all. 

]Mr.  Austin.  No  cross-examination. 

(Witness  excused.) 

973  M.\xine  Schwartz,  a  witness  called  by  and  on  behalf 
of  the  defendant,  having  been  first  duly  sworn,  was 

examined  and  testified  as  follows: 

Direct  examination  by  Mr.  Horsky: 

Q.  Would  you  state  your  full  name  for  the  reporter? — A. 
Maxine  Schwartz. 

Q.  Are  you  employed  by  the  Hecht  Company? — A.  Yes;  I 
am. 

Q.  What  is  your  position  there? — A.  Assistant  buyer  in  the 
underwear  department. 

Q.  How  long? — A.  Eleven  years. 

Q.  Hecht  Company? — A.  Yes. 

Q.  Do  you  recall  the  occasion  upon  which  Mr.  Path  visited 
your  department? — A.  I  do. 

Q.  I  hand  you.  Miss  Schwartz,  a  plaque  and  ask  you  if  that 
represents  the  general  nature  of  the  department  in  which  you 
are  the  assistant  buyer?  Is  that  correct? — A.  Yes. 

'  Q.  Would  you  indicate  to  the  Court  what  these 

974  various  places  represent?  Are  these  showcases  that  I 
mark  “A.  B.  C.  and  D”? — A.  Yes. 

Q.  And  these  horseshoe-shaped  arrangements  are  also  show’- 
cases? — A.  Yes.  That  is  right. 

Q.  And  you  sell  lingerie  on  each  of  the  places  that  are  marked 
here  [indicating]? — A.  That  is  correct. 

Q.  Would  you  indicate  to  the  Court  where  ceiling  prices  were 
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posted  on  the  occasion? — A.  We  had  ceiling  signs  posted  on 
all  the  glass  cases. 

Q.  Would  you  indicate,  as  near  as  you  can,  on  this  exhibit? — 
A.  They  were  here  and  on  the  middle  [indicating] . 

Q.  Would  you  mark  them  with  a  large  “X”? — A.  And  we 
have  them  in  the  middle  and  on  either  side  [indicating] . 

Q.  So  we  will  be  clear,  this  is  a  showcase  about  this  high 
[indicating]? — A.  This  would  be  the  showcase  on  this  side  of 
the  department  [indicating], 

975  Q.  Yes.  Where  would  the  signs  be?  On  the  show¬ 
cases.  on  the  walls,  or  behind  the  showcases? — A.  We 

had  it  on  the  wall  on  this  side  [indicating] .  We  had  it  on  this 
wall  [indicating].  There  is  a  wood  panel,  and  we  had  one 
there  [indicating].  There  is  another  wood  panel  in  the  center 
and  then  on  the  other  side  [indicating]. 

Q.  And  the  signs  were  on  the  wooden  panel? — .A.  Yes;  we 
had  two  gown  signs  and - 

Q.  Were  there  other  signs  in  the  department? — A.  On  the 
slip  section  right  here  [indicating]. 

Q.  I  will  make  that  “E*’;  that  is  the  slip  section  you  say.  Is 
this  a  counter  here  [indicating]? — A.  Yes;  and  we  had  them 
right  here,  a  sign;  we  had  one  here  and  one  there  [indicating]. 

Q.  Would  you  mark  “X’s”  where  you  had  them.  What  were, 
sold  in  these  hor’shoe  places? — The  slips  section ;  slips. 

Q.  And  those  were  the  signs  on  the  horseshoes  themselves,  or 
were  these  the  signs  [indicating]? — A.  These  were  the  signs 
for  the  back  case,  and  these  were  the  center  ones,  and  we  had 
one  about  here  and  the  same  place  on  the  other  side 
[indicating]. 

976  Q.  Those  w’ere  on  the  counter? — A.  No;  they  were  on 
the  glass  cases. 

Q.  Standing  on  the  cases? — A.  They  were  put  on  with  scotch 
tape — these  large  ceiling  signs. 

Q.  Is  this  a  waist-high  case? — A.  No;  it  is  a  case  like  that 
[indicating]. 

Q.  I  see. — A,  And  they  were  put  on  with  scotch  tape. 

Q.  What  do  these  squares  on  the  right-hand  side — are  they 
tables? — A.  Tables. 

Q.  Are  those  part  of  your  department? — A.  Yes;  we  have 
tables  on  that  side  [indicating]. 

Q.  What  were  sold  on  those  tables  [indicating]? — A.  We 
change  the  merchandise  there  all  the  time,  and  we  have  signs  on 
the  table  with  ceiling  toppers. 

Q.  You  have  a  sign  standing  on  the  table? — A.  Yes;  and  we 
have  a  ceiling  price  on  ceiling  topi)ers  giving  the  ceiling  price. 
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Q.  What  are  these  four  tables  that  I  have  indicated  “A,  B, 
C,  and  D”  used  for? — A.  I  think  they  would  be  tables  in  front 
of  the  department  facing  the  elevators. 

977  Q.  Those  are  part  of  your  department? — A.  That  is 
right,  and  we  change  the  merchandise  on  the  tables. 

Q.  Does  it  have  signs  with  ceiling  tops? — A.  That  is  right. 
Mr.  Horsky.  I  will  offer  that  in  evidence  as  Defendant’s 
Exhibit  6S. 

(The  document  was  marked  “Defendant’s  Exhibit  68”  and 
received  in  evidence.) 

Mr.  Austin.  Same  objection.  No  cross-examination. 

Mr.  Horsky.  That  is  all.  [Witness  e.xcuscd.] 

]\Ir.  Horsky.  I  will  call  Miss  Shinn. 

Mett.v  Shinn,  a  witness  called  by  and  on  behalf  of  the  de¬ 
fendant.  having  been  first  duly  sworn,  was  examined  and  testi¬ 
fied  as  follows; 

'  Direct  examination  by  Mr.  Horsky  : 

Q.  Would  you  state  your  full  name  for  the  reporter? — A. 
Metta  Shinn. 

Q.  You  are  employed  by  the  Hecht  Company? — A.  Yes, 
sir. 

978  Q.  And  how  long  have  you  been  employed  by  the 
>  Hecht  Company? — A.  Sixteen  years. 

Q..  Sixteen  years? — A.  Yes. 

Q.  What  is  your  position  there’? — A.  I  am  head  of  stock. 

Q.  In  what  department? — A.  In  the  Knit  Underwear  De¬ 
partment.  main  floor. 

Q.  How  long  have  you  occupied  that  position? — A.  About 
three  years.  I  believe. 

Q.  Miss  Shinn.  I  show  you  a  pencil  sketch  of  the  Knit  Under¬ 
wear  and  Handkerchief  Department  on  the  main  floor;  is  that 
approximately  what  it  looks  like’? — A.  That  is  what  it  looks 
like. 

Q.  Would  you  indicate  what  these  various  items  are,  these 
squares  in  the  middle  [indicating]  ? — A.  Tables. 

Q.  And  these  [indicating]? — A.  That  is  the  Handkerchief 
Department.  This  is  mine,  here  [indicating]. 

Q.  You  are  in  the  Knit  Underwear  Department’? — A.  That  is 
right. 

Q.  I  only  want  to  talk  about  the  underwear  de- 

979  partment.  These  tables  are  used  for  selling  under¬ 
wear? — A.  That  is  right. 

Q.  Do  you  recall  a  visit  from  Mr.  Path  to  this  department? — 
A.  No. 
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Q.  Can  you  indicate  to  the  Court  where,  with  this  pencil,  the 
ceiling  price  signs  have  been  jjosted  or  were  posted  toward  the 
end  of  September,  as  near  as  you  can  remember  from  your  owm 
knowledge? — A.  They  were  posted - 

Q.  Use  the  pencil  and  indicate  on  the  exhibit  where  they 
were. — A.  This  is  a  pillar  there,  here  [indicating]. 

Q.  Would  you  mark - A.  For  every  item  we  had  them  in 

large,  about  the  size  of  maybe  this,  maybe  a  little  wider,  each 
one  of  these  posts  on  each  side - 

Q.  You  mean  you  had  a  sign  on  this  post? — A.  That  is  right. 
One  in  the  front  and  one  up  here  [indicating]. 

Q.  One  on  the  end.  too? — A.  It  depended  on  the  item  that 
was  under  this — say  slips  or  gowns  or  petticoats — and  the  same 
on  this  one  [indicating]. 

OSO  Q.  On  two  sides? — A.  Two  sides  there. 

Q.  Where  I  am  marking  the  arrows? — A.  That  is 

right. 

Q.  And  three  sides  of  this  one  at  the  end  [indicating]? — A. 
The  way  this  would  be:  it  would  be  turned  around.  It  is  just 
the  same.  This  is  the  one.  I  believe. 

Q.  Now,  are  knit  underwear  sold  at  all  of  the  places? — A. 
Knit  underwear?  Yes.  sir;  everything  in  there  is  knit  under¬ 
wear. 

Q.  What  are  sold  on  the  tables? — A.  Tables  is  the  same 
thing — rayon  and  knit  gowns  and  slii')S.  and  things  of  that  kind. 

Q.  Were  there  any  signs  on  the  tables,  themselves? — A. 
Everyone  of  them  have  a  sign  with  a  topper. 

Q,  A  ceiling  price  on  the  top? — A.  Yes,  sir. 

Q.  And  this  department  is  the  handkerchief? — A.  That  is 
right. 

Mr.  Horsky.  T  will  offer  this  in  evidence  as  Defendant’s 
Exhibit  69. 

Mr.  Austin.  The  same  objection,  if  the  Court  please. 
981  The  Court.  Yes. 

(The  document  was  marked  “Defendant’s  Exhibit  69” 
and  received  in  evidence.) 

Mr.  Austin.  No  cross  examination.  [Witness  excused.] 

Mr.  Horsky.  I  will  call  Mr.  Solomon. 

W’alter  Solomon,  a  witness  called  by  and  on  behalf  of  the 
defendant,  having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  examination  by  Mr.  Horsky: 

Q.  W’ould  you  state  your  name  for  the  reporter? — A.  W'al- 
ter  Solomon. 


412 


Q.  Are  you  employed  by  the  Hecht  Company? — A.  Yes,  sir. 
Q.  And  what  is  your  position? — A.  Assistant  buyer  in  the 
Men’s  Furnishings. 

Q.  On  what  floor  of  the  store? — A.  On  the  first  floor. 

Q.  How  long  have  you  occupied  that  position,  Mr.  Solo¬ 
mon? — A.  I  have  occupied  that  position  for  about  eight  years, 
but  I  have  been  with  the  store  seventeen  years. 

952  Q.  I  see.  I  show  you.  Mr.  Solomon,  a  plaque  which 
is  rather  formidable,  but  I  ask  you  if  you  can  indicate — 

I  mean  if  that  looks  in  general  like  the  outline  of  your  depart¬ 
ment.  the  show  cases  and  the  tables  and  the  like — Yes. 

Q.  I  will  take  it  u])  in  more  detail  as  we  go  along.  Would 
you  indicate  for  the  Court  on  this  department  where  men's 
white  shirts  were  sold'i’ — A.  Right  here  [indicating.] 

Q.  How  many  of  these  black  squares  would  it  include  [indi¬ 
cating]? — A.  This  is  all  white  shirts  [indicating]. 

Q.  AW  the  way  over  to  the  door'? — .-V.  Right  to  the  Seventh 
Street  door. 

Q.  Are  some  of  those  fancy  shirts'i’ — A.  All  plain  white. 

Q.  That  is  the  part  I  am  marking  with  an  A — a  line  and  indi¬ 
cating  it  as  Now.  would  you  indicate  to  the  Court  where 
the  ceiling  price  signs  for  those  shirts  were  posted? — A.  Right 
here  [indicating]. 

Q.  I  put  an  X  where  you  point.  What  was  that,  a  post  or 
a  door'? — Xo;  it  was  on  a  mirror. 

953  Q.  Would  you  explain  that  to  the  Court? — A.  It  is 
a  plate  glass  mirror  about  eight  feet  long  and  four  feet 

wide,  and  the  sign  was  12  by  14  or  12  by  15.  and  an  inch  or  two 
in,  also. 

Q.  About  a  litti(  smaller  than  that,  ])erhaps  [indicating]? — 
A.  i. About  this  big  from  here  down  [indicating]. 

Q.  Yes;  and  that  sign  indicated  the  ceiling  prices  for  the 
shirts  sold  in  that  particular  section? — A.  That  is  right. 

Q.  Would  you  indicate  on  this  item  where  the  men’s  fancy 
shirts  were  sold'? — .\.  This  would  be  right  here  [indicating]. 

Q.  This  section  which  I  will  mark  B,  is  that  right? — A.  That 
would  be  fancy  Manhattan  shirts  right  here  [indicating]. 

Q.  Yes:  would  you  indicate  where  the  ceiling  price  sign  for 
those  shirts  were  i)OSted'? — A.  There  is  a  wooden — right  at  the 
side  of  this  elevator  there  is  a  wooden  post,  and  the  sign  gov¬ 
erning  this  section  was  right  here,  posted  up  right  here 
[indicating]. 

984  Q.  Right  where  I  will  mark  the  arrow.  So  if  you  stood 
I  at  any  point  along  the  counter  you  could  see  it  at  the 
end  of  the  counter? — A.  That  is  right. 
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Q.  Now,  would  you  indicate  where  the  military  shirts  were 
sold? — A.  Well,  at  that  time - 

Q.  Referring  now  to  the  time  Mr.  Fath  visited  the  depart¬ 
ment. — A.  At  that  time  we  had  a  few  right  there,  right  across 
from  the  Manhattan  shirt  department.  They  were  right  here 
in  this  little  case  [indicating]. 

Q.  Where  I  make  an  X? — A.  That  is  right. 

Q.  Was  there  a  sign  posted  for  those? — A.  Not  for  those 
military  shirts.  They  were  so  close  to  this  I  figured  they  were 
all  right  to  take  them  both  together. 

Q.  I  see.  Where  were  men's  woven  fabric  shirts  sold  at  that 
time? — A.  These  are  Manhattans,  too,  but  we  had  Hecht  Com¬ 
pany  shirts  right  here  at  that  time  [indicating]. 

Q.  These  tables  that  I  mark  C,  is  that  right? — A.  In  this 
section,  that  is  right  [indicating]. 

985  .  Q.  Where  was  the  ceiling  jjrice  sign  for  those,  do  you 
recall? — A.  We  had  two  of  them  up  on  the  wall ;  one  here 
and  one  here,  [indicating], 

Q.  Excuse  me;  I  will  mark  this  D  instead  of  C.  One  where 
I  mark  the  other  arrow  and  the  other  arrow? — .\.  That  is  right. 

Q.  Did  you  sell  those  fabric  shirts  on  aisle  tables? — A.  We 
did. 

Q.  Would  you  indicate  where  those  tables  were? — A.  All 
the  way  down  the  center  aisle  and  down  this  aisle  and  the  back 
aisle  [indicating]. 

Q.  How  were  the  signs  posted  on  those  tables? — A.  .'.long 
the  center  aisle  we  had  tables  clustered  together,  two.  two  and 
two.  There  was  one  ceiling  sign  for  this  as  long  as  the  tables 
were  together. 

Q.  They  were,  physically,  end  to  end? — A.  In  the  center 
aisle. 

Q.  And  you  had  one  sign  for  two  tables? — A.  That  is  right. 
But  in  this  aisle  there  were  three  tables  together  and 
086  I  had  one  sign  in  the  center  table  because  the  price  of 
shirts  were  the  same,  but  the  shirts  were  separated  for 
sizes,  but  the  three  tables  were  together.  It  was  a  small  aisle 
from  here  to  here  [indicating]. 

Q.  Yes.  Where  I  marked  an  E.  A.  Where  the  sign  was. 

Q.  And  the  shirts  were  all  the  same  price? — A.  That  is  right. 

Q.  And  they  were  separated  only  by  the  sizes? — A.  That  is 
right. 

Q.  Do  you  recall  where  the  rayon  cotton  pajamas  were  sold 
in  your  department  at  that  time? — A.  At  that  time  it  would 
be  in  this  section  right  here  [indicating]. 

Q.  Right  on  this  part  that  I  will  mark  F,  is  that  right? — A. 
That  is  right. 
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Q.  Now,  would  you  indicate  to  the  Court  where  the  signs 
were  in  that  section? — A.  There  was  one  sign  right  here  and 
one  sign  inside  this  section  [indicating]. 

Q.  Where  I  make  the  arrows? — A.  That  is  right. 

Q.  Where  was  this  sign,  at  the  end  of  the  counter? — A.  It 
I  was  right  at  the  corner,  here  [indicating]. 

987  Q.  Was  it  on  a  post? — A.  On  a  post;  yes.  This  was 
on  a  post  [  indicating] .  This  was  one  behind  a  glass  door 

[indicating]. 

Q.  What  kind  of  a  glass  door  is  that? — A.  A  plain  glass  door 
that  would  be  able  to  move  out. 

Q.  A  sliding  door  or  opening  door? — A  sliding  door. 

Q.  The  sign  couldn’t  be  hidden  by  opening  the  door’? — A.  No, 
sir.  The  sign  was  right  on  the  wall,  but  that  little  section  is 
only  about  four  inches  thick  and  it  doesn’t  make  a  difference 
which  way  you  slide  the  door  the  sign  would  still  be  visible. 

Q.  You  could  read  it  through  the  glass? — A-  Definitely. 

Q.  Now.  do  you  recall  where  hosier}^  was  sold  at  that  time’i* — 
A.  I  Hosiery  would  be  right  here  [indicating]. 

Q.  In  this  section  [indicating]’? — A.  This  would  be  hosiery 
[indicating]. 

Q.  Where  I  circle  and  mark  G.  Now.  do  you  recall  where 
the  signs  for  the  hosiery  were  posted? — A.  We  had  a 

988  wooden  piece  of  fixture  here  and  it  would  be  fixed  right 
on  here — this  section — that  was  right  on  there  [indicat- 

ing]. 

Q.  On  the  woodwork’.^ — A.  That  is  right. 

Q.  This  is  a  poster’? — A.  Right  here  [indicating]. 

Q.  Do  you  remember  which  side  it  was  on’? — A.  It  was  on 
this  side  [indicating], 

Q.  Were  there  any  other  signs  in  that  particular  section’? — A. 
Not  in  the  hosiery  section. 

Q.  Do  you  remember  a  display  of  men’s  garter  grip  socks  at 
that  time’? — A.  Vacuum  grips. 

Q.  Vacuum  grips;  excuse  me. — A.  They  were  right  on  the 
table  here  [indicating]. 

Q.  One  of  these  tables  [indicating]? — A.  No.  These  two 
here  and  maybe  this  one  [indicating].  We  always  kept  them 
on  these  two  tables.  There  may  have  'oeen  an  ext^a  table. 

Q.  I  mark  that  H.  Where  were  the  signs  on  those’? — A. 
Those  two  tables  were  togetiier.  The  sign  was  right  in  the 
center  [indicating]. 

909  Q.  What  kind  of  a  sign  was  that? — A.  A  regular  sign 
with  a  regular  paper  top. 

Q.  A  ceiling  sign? — A.  Yes. 
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Mr.  Horsky.  I  offer  this  in  evidence  as  Defendant’s  Ex¬ 
hibit  70. 

(The  document  was  marked  “Defendant’s  Exhibit  70”  and 
received  in  evidence.) 

Mr.  Austin.  Same  objection,  if  the  Court  please.  No  cross- 
examination. 

(Witness  excused.) 

Mr.  Horsky.  I  will  call  Miss  Tynen. 

Alice  Tynen,  a  witness  called  by  and  on  behalf  of  the  de¬ 
fendant.  having  been  first  duly  sworn,  was  examined  and  testi¬ 
fied  as  follows: 

Direct  examination  by  Mr.  Horsky: 

Q.  Would  you  state  your  name  for  the  reporter? — A.  Alice 
Tynen. 

Q.  Are  you  emj^loyed  by  the  Hecht  Company? — A.  I  am. 

Q.  W’hat  is  your  position? — A.  Cosmetic  buyer. 

990  Q.  That  is  on  the  first  floor? — A.  Yes,  sir. 

Q.  How  long  have  you  been  in  that  position? — 
A.  Thirteen  years. 

Q.  As  the  buyer? — A.  As  the  buyer. 

Q.  I  show  you.  Miss  Tynen,  a  plaque  and  ask  you  if  that  is 
a  representation  of  the  various  aisles  and  counters  and  things 
in  your  department? — A.  Yes;  it  is. 

Q.  Your  department  includes  all  of  these  [indicating]? — 
A.  It  does. 

Q.  Do  you  recall.  Miss  Tynen,  when  Mr.  Fath  came  to  your 
department? — A.  Yes;  I  do. 

Q.  Would  you  indicate  to  the  Court  at  that  time  where  the 
ceiling  prices  were  posted  for  soap? — A.  For  soap  it  was  right 
on  this  [indicating] — this  is  a  semi-circle. 

Q.  Yes. — A.  Our  whole  soap  section  is  right  there. 

Q.  Let  me  indicate  on  this  as  A  that  you  are  referring  to  this 
section.  The  soap  section. — A.  Right  there. 

991  Q.  This  little  part  that  I  will  mark  B. — A.  There  is 
a  wood  panel  there  and  we  had  two  very  large  signs  there 

on  this  panel  here  [indicating].  This,  you  go  behind  the 
counter  [  indicating] .  This  is  in  back  of  the  counter,  and  this 
is  the  panel  right  there  [indicating]. 

Q.  Right  here  and  the  sign  was  on  this  [indicating]? — 
A.  Yes,  two  very  large  signs. 

Q.  Two  signs  where  I  mark  the  arrow.  Now,  where  in  the 
department  of  these  various  places  were  you  selling  soap  on 
the  occasion? — A.  W^e  had  a  table  here  where  we  were  selling — 
and  this  should  be  three  tables  instead  of  two. 
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Q.  I  will  put  another  little  table  in  the  middle  here  [indi¬ 
cating]  . — A.  Soap  in  the  center  here  [indicating] . 

Q.  Where  you  have  marked  X’s.  Were  there  signs  on  these 
tables? — ^A.  No;  there  was  not. 

Q.  The  sign  for  soap  was  down  here  [indicating]  ? — A.  That 
is  right. 

Q.  And  soap  was  sold  along  this  counter? — A.  Right  there 
[indicating]. 

I  Q.  Now,  Miss  Tynen,  where  do  you  remember  Modess 

992  was  sold  at  this  time? — A.  Modess  is  always  right  there 
[indicating].  It  is  a  permanent  table  for  it. 

iQ.  Let  me  mark  that  C  so  it  won’t  be  confused.  Where  y.*as 
the  sign  for  that? — A.  Right  here  [indicating].  There  is  a 
panel  right  there,  a  large  wooden  panel  [indicating]. 

Q.  And  the  sign  was  right  there? — A.  That  is  right.  It  is 
about  four  feet - 

Q.  About  four  feet  from  the  table? — A.  Three  or  four  feet; 
that  is  right. 

Mr.  Horsky.  I  offer  this  in  evidence  as  Defendant’s  Exhibit 
/I. 

(The  document  was  marked  “Defendant’s  Exhibit  71”  and 
was  received  in  evidence.) 

Mr.  Austin.  Same  objection. 

No  cross-examination. 

Mr.  Horsky.  Thank  you.  That  is  all.  Miss  Tynen. 

(Witness  excused.) 

Mr.  Horsky.  I  will  call  Mr.  Melnicove. 

Harold  K.  Melnicove,  a  witness  called  by  and  on  behalf 
of  the  defendant,  having  been  first  duly  sworn,  was  examined 
and  testified  as  follows: 

Direct  examination  by  Mr.  Horsky  : 

993  Q.  W’'ould  you  state  your  name  for  the  reporter? — 

I  A.  Harold  K.  Melnicove.  M-e-l-n-i-c-o-v-e. 

Q.  Are  you  employed  by  the  Hecht  Company? — A.  Yes, 
I  am. 

Q.  What  is  your  position? — A.  Display  director. 

Q.  That  is  for  the  entire  store? — A.  That  is  correct. 

Q.  How  long  have  you  been  in  that  position.  Mr.  Melni¬ 
cove? — A.  Since  September  1942. 

Q.  ’40?— A.  ’42. 

Q.  How  long  have  you  been  employed  by  the  Hecht  Com¬ 
pany? — A.  Five  years.  Prior  to  that  I  was  assistant  display 
director. 

Q.  Yes.  Mr.  Melnicove,  I  show  you  a  picture,  a  photograph. 
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which  indicates  ceiling  price  signs ;  is  that  a  representation  of 
the  type  of  sign  which  previously  was  posted  in  the  various 
departments  of  the  Hecht  Company? — A.  That  is  correct. 

Q.  Now,  these  are  on  cardboard,  is  that  correct? — 

994  A.  On  cardboard. 

Q.  Pasted  on  with  scotch  tape? — A.  Pasted  on  with 
scotch  tape. 

Mr.  Horsky.  I  offer  that  in  evidence.  Your  Honor,  as  De¬ 
fendant’s  Exhibit  72. 

(The  document  was  marked  “Defendant’s  Exhibit  72’’  and 
received  in  evidence.) 

Q.  I  show  you  another  picture,  Mr.  Melnicove,  with  a  series 
of  table  signs  with  tops;  is  that  another  type  of  sign  which 
was  in  the  store? — A.  That  is  correct. 

Q.  And  this  is  when  it  fits  into  these  [indicating]  ? — A.  Fits 
into  the  frames. 

Q,  Are  these,  Mr.  Melnicove,  the  type? — A.  This  is  the  top 
that  fits  into  another  type  of  frame.  It  is  on  a  frame  on  top 
of  a  rack  that  merchandise  hangs  on. 

Q.  Is  this  the  type  of  top  as  shown  in  those  pictures? — 
A.  That  is  the  type  shown  in  this  picture, 

Q.  Now.  I  show  you  another  picture.  Mr.  Melnicove.  of  a 
long  sign  entitled  “Ceiling  Price;”  is  that  the  type  that  was 
also  used  in  the  store? — A.  That  is  the  type  used  in 

995  cases  where  no  frame  was  available. 

Q.  No  place  to  post? — A.  That  is  right;  so  it  was 
posted  in  the  case  with  scotch  tape. 

Q.  That  is  this  type  of  sign  here  [indicating]. — A.  That  is 
correct. 

Mr.  Horsky.  I  offer  these  pictures  in  evidence,  Your  Honor, 
Defendant’s  Exhibit  73  and  74. 

(The  documents  were  marked  “Defendant’s  Exhibit  73  and 
74”  and  received  in  evidence.) 

Q.  Mr.  Melnicove,  I  show  you  this  stand  with  the  sign 
posted  on  it  and  ask  you  whether  that  is  the  type  of  sign  that 
is  being  used  in  the  Hecht  ([^mpany  now? — A.  In  certain  de¬ 
partments  we  are  using  this  type  now. 

Q.  Have  you  made  an  investigation  to  determine  how  many 
of  those  signs  there  are  in  the  store  at  this  time? — A.  We  made 
150  of  these  stands. 

Q.  How  many? — A.  150. 

Q.  I  show  you  a  page,  Mr.  Melnicove,  with  various  tickets 
on  it.  Up  in  the  left-hand  corner  I  notice  tags  with  the 
printed  “our  ceiling”  on  it;  is  that  the  manner  in  which 
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'  the  Hecht  Company  goods  are  being  marked  now?— 

996  A.  That  is  correct.  All  goods  from  the  warehouse  are 
marked  in  the  warehouse. 

Q.  I  notice  on  the  middle  a  different  type  of  ticket  also 

has  our  ceiling  stamped  on  it - A.That  is  right. 

Q.  That  is  apparently  printed  on  with  a  rubber  stamp. — A. 
I  think  our  ceiling  price  is  put  on  with  a  rubber  stamp. 

Q.  This  is  made  with  the  machine  [indicating]? — A.  This 
is  a  piece  of  type  that  stamps  it  on. 

]\Ir,  Horsky.  I  will  offer  this  as  Defendant’s  Exhibit  75. 

'  (The  document  was  marked  “Defendant’s  Exhibit  75”  and 
received  in  evidence.) 

Mr.  Austin.  Before  we  get  too  far  I  would  like  to  object 
to  the  introduction  of  this  Court  Please. 

The  Court.  It  will  be  received. 

Q.  Mr.  Melnicove.  do  you  recall  or  do  you  know  when  these 
new  type  tickets  were  introduced,  the  date’? — A,  You  mean 
the  ones  with  the  tags,  the  price  tickets? 

Q.  Yes. — A.  Xo,  the  price  tickets  don't  come  under 

997  my  control  at  all.  I  wouldn’t  know  the  date. 

Q.  Thank  you.  !Mr.  Melnicove.  I  show  you  the  pur¬ 
chase  order  to  the  Goodhart  Printers  which  I  believe  is  one 
that  was  indicated  requisitioned  by  you.  is  that  correct? — 
A.  That  is  right. 

Q.  That  calls  for  2100  sign  tops  for  ceiling  price  regulations. 
Would  you  indicate  what  those  were,  if  you  remember? — A. 
Those  are  types  of  sign  tops  the  same  as  the  one  you  showed 
before. 

Q.  That  is  one  type.  This  one  [indicating]. — A.  The  tri¬ 
angle  one  you  have  in  your  hand  is  made  in  three  sizes.  You 
have  only  one  size  there. 

Q.  That  is  what  is  called  for  there’? — A.  That  is  what  is 
called  for  here. 

Q.  The  date  of  that  is  what’? — A.  May  13. 

Q.  That  was  before  the  General  Maximum  Price  Regula¬ 
tion  went  into  effect  on  May  IS.  is  that  correct? — A.  That  is 
correct. 

Q.  Do  you  recall  the  circumstances  of  ordering  those  signs? — 
A.  Yes;  I  do. 

99S  Q.  Would  you  explain  why  they  were  ordered? — A. 

Why  those  were  ordered  from  Goodhart? 

I  Q.  Yes. — A.  Goodhart  does  all  our  printing:  and  he  has  the 
dies  that  die-cut  these  tops,  and  whenever  we  order  tops  he 
prints  them  for  us. 

Q.  I  see.  Thank  you.  I  show  you  another  purchase  order, 
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Air.  Alelnicove,  that  I  think  also  bears  your  requisition,  is  that 
correct? — A.  That  is  correct. 

Q.  That  is  for  100  posters,  OPA  price  control  regulation. 
Is  this  the  poster  that  was  called  for  with  that  [indicating]  ? — 
A.  That  is  the  poster. 

Q.  The  date  of  that  is  what? — A.  May  11. 

Q.  Were  those  posters  put  up  in  the  store? — A.  They  were. 
Q.  The  100  of  them? — A.  All  the  100  of  them. 

Q.  All  the  100  of  them, 

Mr.  Hoksky.  I  would  like  to  offer  these  two  requi- 
099  sitions  in  evidence.  I  don't  think  1  will  offer  this  [indi¬ 
cating]  ;  it  is  too  big. 

(The  documents  were  marked  “Defendant's  Exhibit  70  and 
77"  and  received  in  evidence.) 

Mr.  Horsky.  This  poster  reads,  for  the  record:  “This  store 
is  conforming  to  OPA  regulations  on  price  control."  And  it 

is  about - 

The  Witness.  22  by  38. 

Air.  Horsky.  22  by  38. 

The  Court.  We  will  take  a  five  minute  recess. 

(A  short  recess  was  taken.) 

1000  Air.  Horsky.  I  have  no  further  questions  for  this 
witness.  Your  Honor. 

Air.  Austin.  No  cross-examination. 

Air.  Horsky.  I  will  call  Air.  Bennett. 

Leonard  R.  Bennett,  a  witness  called  by  and  on  behalf  of 
the  defendant,  having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  examination  by  Air.  Horsky: 

Q.  Would  you  state  your  name  to  the  reporter,  please? — A. 
Leonard  R.  Bennett. 

Q.  Are  you  employed  by  the  Hecht  Company.  Air.  Ben¬ 
nett'? — A.  Yes.  sir. 

Q.  In  what  capacity? — A.  Charge  of  sign  shop. 

Q.  How  long  have  you  been  there? — A.  One  year. 

Q.  Do  you  recall.  Air.  Bennett,  the  occasion  upon  which  the 
OPA  general  maximum  price  regulations  signs  were  prepared 
in  the  shop'? — A.  When  they  were  prepared? 

Q.  Do  you  recall  that  occasion'? — A.  Yes. 

Q.  Will  you  tell  the  Court  how  they  were  prepared 

1001  and  how  many  were  prepared  at  that  time,  as  well  as  you 
can  remember? — A.  I  believe  the  date  it  went  into  effect 

was  the  17th;  when  the  store  opened  on  that  morning,  the  store 
was  covered,  every  department. 
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Q.  What  did  your  shop  do? — A.  We  put  the  ceiling  prices 
aiven  us  bv  the  buyers  and  so  forth  on  these  signs  that  you  had 
on  exhibition  a  few  minutes  ago. 

Q.  How  many  days  did  you  work  on  the  preparation  of  these 
original  signs  at  that  time,  Mr.  Bennett,  do  you  recall? — -A. 
Three  days  and  two  nights. 

Q.  How  many  people  were  helping  you  at  that  time? — A. 
Five  besides  myself. 

Q.  Six  of  you  altogether? — A.  I  mean  on  the  actual  printing. 

Q.  Yes;  and  you  worked  the  general  maximum  price - A. 

There  were  six.  that  is  correct.  I  had  one  extra  one  on  also 
besides  our  regular  crew. 

'  Q.  The  regulations  went  into  effect  on  Monday;  did  you 
say  that  you  worked  on  the  Sunday  before,  too? — A.  Yes. 

Q.  And  on  Saturday? — A.  Saturday  night,  and  all  night  the 
night  before. 

Q.  Do  you  recall.  Mr.  Bennett,  how  many  signs  you 

1002  prepai’cd  at  that  time,  do  you  remember? — A.  It  took 
in  the  neighborhood  of  2.500  to  cover  the  store  the  first 

time. 

Q.  How  many  have  you  prepared  since  that  time? — A.  I  fig¬ 
ured  it  up  to  about  the  first  of  December  it  would  run  about 
7.000  ceiling  price  signs. 

Q.  Including  the  first — 2.500? — A.  Yes, 

Q.  That  is  all. 

Mr.  Austin.  No  cross-examination. 

Mr.  Horsky.  I  will  call  Mr.  Sarazen. 

Bert  S.\r.\zex,  a  nitness  called  by  and  on  behalf  of  the  de¬ 
fendant.  having  been  first  duW  sworn,  was  examined  and  testi¬ 
fied  as  follows: 

'  Direct  examination  by  Mr.  Horsky: 

Q.  Would  you  state  your  name  for  the  reporter? — A.  Bert 
Sarazen. 

Q.  You  are  employed  by  the  Hecht  Company? — A.  Yes.  sir. 
Q.  What  is  your  capacity  there? — A.  I  am  director  of  pub¬ 
licity  and  advertising. 

Q.  How  long  have  you  been  employed  in  that  capacity? — A. 
Almost  seven  years. 

Q.  Do  you  recall,  Mr.  Sarazen,  a  telephone  call  from  a 

1003  gentleman  in  the  Office  of  Price  Administration  in  April 
of  1942?— A.  I  do.' 

Q.  What  was  the  gentleman’s  name’? — A.  He  gave  me  the 
name  of  John  Young. 

Q.  Would  you  explain  what  the  call  was  about,  what  you 
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talked  about? — A.  The  gentleman  introduced  himself  over  the 
telephone  and  stated  that  he  was  a  former  member  of  Young 

Rubican,  a  large  New  York  advertising  agency.  He  said  that 
he  was  now  helping  the  Government  in  the  OPA  to  prepare  a 
booklet  in  connection  with  ceiling  prices,  and  he  w’ondered  if 
we  would  be  good  enough  to  lend  him  our  facilities  to  supply 
some  art  work  for  the  booklet. 

Q.  What  did  you  tell  him? — A.  I  asked  him  how  much  art 
work  was  involved.  He  said  on  a  couple  of  pages  of  small 
sketches.  I  asked  him  how  he  wanted  them  rendered  and  he 
said  pen  and  ink.  I  told  him  we  would  be  very  glad  to  help  him. 

Q.  Did  you  have  any  hesitation  about  it? — A.  Not  at  all. 
It  has  always  been  our  position  to  contribute  anything  we  could 
of  our  advertising  and  publicity  facilities  to  various  depart¬ 
ments  of  the  Government. 

Q.  That  is  all  with  this  witness.  Your  Honor.  Just  one  mo¬ 
ment,  Mr.  Sarazen.  did  you  have  this  done  in  your  depart¬ 
ment? — A.  I  called  Mr.  Mays.  B.  Allan  Mays,  who  was 

1004  our  layout  director  at  that  time.  He  is  now  in  the 
Civil  Air  Patrol.  And  asked  Allan  to  go  over  to  ]Mr. 

Young’s  office  to  get  the  roughs,  the  rough  sketches,  that  Mr. 
Young  would  give  him  to  show  him  what  to  do  in  the  way  of  art 
work.  Allan  went  over,  brought  the  roughs  back.  That  is 
a  rather  technical  word.  I  suppose  you  know  what  I  mean. 
It  is  a  very  rough  pencil  sketch  from  which  the  layout  man 
will  make  "a  finished  pencil  sketch.  Allan  got  the  instruc¬ 
tions  and  turned  them  over  to  Mr.  Schneider  on  the  staff,  who 
did  the  pencil  sketches,  and  finished,  completed  the  inking  of 
four  or  five  of  the  drawings,  and  the  rest  of  the  staff  did  the 
balance  of  them.  When  they  were  finished.  Mr.  Mays  brought 
them  to  me.  I  looked  at  them  and  sent  them  back  with  him 
to  Mr.  Young. 

Q.  Thank  you,  that  is  all.  Your  Honor. 

Mr.  Austin.  Xo  cross-examination. 

Mr.  Horsky.  I  will  call  Mr.  Schneider. 

Moreland  Schneider,  a  witness  called  by  and  on  behalf 
of  the  defendant,  having  been  first  duly  sworn,  was  examined 
and  testified  as  follows: 

Direct  examination  by  Mr.  Horsky: 

Q.  Would  you  state  your  name  for  the  reporter,  Mr. 
Schneider? — A.  IMoreland  Schneider. 

Q.  Are  you  employed  by  the  Hecht  Company? — 

1005  A.  Yes,  sir. 

Q.  In  the  advertising  department? — A.  In  the  ad¬ 
vertising  department. 
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Mr.  Horsky.  Your  Honor,  I  am  going  to  ask  the  witness 
to  identify  in  General  Maximum  Price  Bulletin  No.  2  the 
pictures  on  pages  24  and  25  as  pictures  which  he  prepared 
and  some  of  which  he  inked.  I  have  asked  the  Government 
counsel  for  the  original  so  he  could  identify  them,  and  he  said 
they  were  no  longer  available,  so  I  am  going  to  ask  him  to  iden¬ 
tify  these. 

By  Mr.  Horsky; 

Q.  Do  you  recognize  these  pictures  appearing  on  pages 
24  and  25  of  the  General  Maximum  Price  Regulations  as  the 
pictures  which  you  prepared? — A.  Yes.  I  do.  I  penciled  them 
all  in,  and  I  rendered  four  of  them  myself,  and  I  supervised 
the  rendering  on  the  others. 

Q.  When  you  say  render,  what  do  you  mean? — .\.  We  take 
the  rough  pencil  layout  and  from  tliat  we  make  our  hnisheti 
drawing  which  is  in  detail. 

Q.  In  ink? — A.  And  then  after  we  pencil  the  drawing,  we 
go  over  the  pencil  lines  in  ink. 

Q.  Rendering? — A.  Rendering  is  inking  in  the  ])encil 
drawing. 

Q.  Are  these — you  gave  these  drawings  to  Mr.  Mays 

1006  wb.en  you  finished,  is  that  rinht? — .A.  That  is  right. 

Mr.  Horsky,  That  is  all.  Your  Honor. 

Cross-examination  by  Mr.  Austin  : 

Q.  It  is  your  statement,  is  it.  that  these  were  made  up  from 
rough  sketches  furnished  by  Mr.  Young? — A.  Well.  no.  I 
worked  in  the  pencil  sketches  that  Mr,  Alays  furnished  me. 
He  made  a  rough  layout  of  what  was  wanted.  He  contacted 
Mr.  Young. 

Q,  Yes.  All  right,  that  is  all. 

Mr.  Horsky.  I  will  call  Mr.  Loman. 

WiLLi.\M  Lom.an.  a  witness  called  by  and  on  behalf  of  the 
defendant,  having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  examination  by  Mr.  Horsky: 

Q.  Could  you  state  your  name  for  the  reporter? — A.  Wil¬ 
liam  Loman. 

Q.  Are  you  employed  by  the  Hecht  Company? — A,  Yes. 

Q.  What  is  your  capacity  at  the  Hecht  Company? — A. 
Personnel  relations  manager. 

Q.  How  long  have  you  held  that  jiosition? — A.  On 

1007  that  particular  position  in  its  present  ramifications  for  a 

period  of  about  three  years. 
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Q.  And  prior  to  that? — A.  Prior  to  that  I  have  always  been 
concerned  with  personnel,  but  I  bore  the  title  first  of  personnel 
director  and  then  of  research  director,  and  I  have  been  with 
the  Company  a  total  of  15  years. 

Q.  In  those  various  capacities? — A.  That  is  right. 

Q.  What  is  your  educational  background.  Mr.  Loman :  that 
is.  in  what  are  you  particularly  qualified? — A.  I  am  primarily 
Trained  in  personnel.  I  suppose  I  would  call  myself  a  psychol¬ 
ogist.  inasmuch  as  I  have  trained  in  that  particular  line  both 
at  George  Washington  University,  at  Columbia,  and,  as  a  mat¬ 
ter  of  fact.  I  have  lectured  in  industrial  psychology  at  George 
Washington  University  for  the  past  16  years. 

Q.  Past  16  years,  did  you  say? — A.  Yes. 

Q.  Mr.  Loman.  have  you  prepared  a  schedule  of  the  costs, 
direct  and  indirect,  of  the  price-control  office  at  the  Hecht 
Company? — A.  Yes. 

Q.  I  show  you  a  schedule  and  ask  you  if  you  prepared  that 
schedule? — A.  I  did. 

1008  Q.  Would  you  explain  to  the  Court  the  elements  which 
enter  into  the  last  part  of  this  schedule  which  say  “di¬ 
rect  costs"? — A.  Well,  about  the  middle  of  December  I  was 
asked  to  prepare  the  costs,  both  direct  and  indirect.  Now, 
with  regard  to  the  direct  costs  of  the  price  control,  I  first  took 
the  person’s  register  from  my  personnel  office  record,  and  their 
their  weekly  rates,  and  arrived  at  the  weekly  figure  from  the 
standpoint  of  my  pay  roll.  I  then  went  to  the  controller  of  the 
Company  and  ascertained  the  amount  being  spent  on  the  pri¬ 
vate  pay  roll,  with  persons  directly  concerned  with  price  control 
charged  to  that. 

Q.  The  executive  pay  roll;  is  that  correct? — A.  That  is  cor- 
rect. 

Q.  The  store  pay  roll? — A.  That  is  right.  Then,  in  addi¬ 
tion  to  that.  I  took  the  figure  that  I  was  paying  to  an  outside 
company — that  is,  the  Washington  Calculating  and  Inventory 
Company — for  comptometer  operators,  because  I  was  unable  to 
procure  them.  • 

Q.  And  those  elements  enter  into  direct  costs? — A.  Those 
elements  enter  into  these  costs. 

Q.  Did  you  include  in  those,  Mr.  Loman,  any  of  the  costs 
of  people  who  might  be  temporarily  assigned  to  the  price- 
control  office? — A.  No.  It  is  my  practice  that  where  I  have 
divisions  that  are  behind  in  their  work,  or  who  need  ad- 

1009  ditional  help,  and  I  am  unable  to  get  such  help.  I  very 
often  shift  people  from  one  department  to  another,  and 

I  don’t  make  any  change  or  pay-roll  charge.  Now,  in  the  case 
of  the  price-control  office,  I  have  often  loaned  them  people 


from  other  departments,  but  I  have  never  taken  anyone  from 
price-control  office  to  give  to  someone  else. 

Q.  These  direct  costs  do  not  represent - A.  Those  are  not 

added  in  that  figure. 

Q.  Now,  I  would  like  to  have  you  explain  to  the  Court  how 
yOu  ^rive  at  the  figures  which  are  listed  here  as  indirect  costs. 
I  notice  that  you  have  various  types  of  persons,  divisional  men, 
buyers,  assistant  buyers,  and  the  like,  and  various  percentages; 
would  you  indicate  first  how  much  information  you  have  with 
respect  to  the  work  that  each  of  the  various  classes  of  people 

in  the  store  is  doing.  Is  that  part  of  your - A.  Yes;  I  am 

the  ranking  personnel  officer,  and  among  my  other  duties,  of 
.  course,  is  the  question  of  job  analysis,  and  job  classifications  is 
part  of  my  responsibility. 

Q.  Excuse  me;  finish  your  answer. — A.  I  was  going  to  say, 
as  a  result  of  that,  it  is  necessary,  not  that  I  know  exactly  every 
job  but  pretty  nearly  the  duties  of  everyone  employed  at  the 
Hecht  Company. 

Q.  Do  you  determine  when  new  people  are  necessary  in  a 

,  particular  spot  and  when  too  many  people  are  in  a  par- 

1010  ticular  spot? — A.  Yes;  that  is  part  of  my  responsibility. 

Q.  These  percentages  which  appear  after  the  names 
are.  then,  your  estimate  of  the  amount  of  time  spent  by  those 
classes  of  people  on  OPA  work,  is  that  right? — A.  Well,  at  the 
best,  of  course,  these  are  my  estimates ;  but  I  believe  that  they 
are  reliable,  because  I  do  know  a  great  deal  about  the  work, 
and  I  checked  to — I  think  I  might  be  called  a  trained  observer, 
if  you  can  put  it  that  way,  of  people,  and  in  going  to  these  de¬ 
partments  to  check  how  much  of  their  time  was  being  taken  up 
with  OPA  work,  I  had  done  some  of  that  before  I  was  asked  to 
do  this,  because  I  have  had  a  great  deal  of  complaints  for  ad¬ 
ditional  help  around  the  store,  and  the  cry  was.  of  course,  for 
OPA  work — OPA  work — so  naturally  before  I  could  put  on 
additional  people  it  was  necessary  for  me  to  visit  those  depart¬ 
ments.  make  observations,  and  see  w’hether  or  not  it  was  a 
cry  of  '‘wolf”  or  whether  an  actual  need  existed,  and  these  per¬ 
centages,  I  might  say,  I  think  are  very  conservative  in  that 
respect.  Let’s  take,  for  example,  the — I  put  down  here  com¬ 
parison  office,  take  the  highest  one  as  being  50  percent  of  their 
time.  Actually  I  feel  that  the  comparison  office  perhaps  should 
be  charged  direct  one  hundred  percent  into  OPA.  We  have 
hired  additional  shoppers  to  do  nothing  but  that,  and  our  old 
comparison  shoppers  are  practically  doing  nothing  but  check- 

I  ing  from  the  standpoint  of  establishing  ceiling  prices. 

1011  But  here  I  have  put  it  down  at  50  percent,  because  they 
are  called  upon  to  do  other  types  of  shopping. 
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Q.  The  figure  in  the  right-hand  column,  the  weekly  amount, 
is  what — ten  percent  of  which  week,  do  you  know? — A.  Yes; 
this  was  the  week  of  December — the  pay-roll  week  ending  De¬ 
cember  19th,  And  those  figures  were  arrived  at  by  applying 
my  percentage  to  the  pay-roll  for  those  various  departments. 

Q.  Why  was  the  week  of  December  19th  picked? — ^A.  It  just 
happened  to  be  the  week  that  I  was  asked  to  give  an  estimate 
of  the  cost - 

Q.  Is  that  apt  to  vary  very  much  from  week  to  week,  the 
total  for  those  various  departments? — A.  No;  they  would  run 
about  the  same.  Of  course,  in  the  month  of  December  there 
might  be  a  difference  between  the  amount  of  July,  but  I  would 
say  pretty  nearly  constant  throughout  the  year, 

Mr.  Horsky.  I  will  put  this  in  evidence,  your  Honor. 

Mr.  Austin.  Object. 

The  Court.  It  will  be  received. 

(The  document  was  marked  “Defendant’s  Exhibit  No.  78” 
for  identification.) 

By  Mr.  Horsky  : 

Q.  Mr.  Loman.  can  you  tell  us  how  many  people  approxi¬ 
mately  are  employed  by  the  Hecht  Company? — 

1012  A.  You  mean  average  number? 

Q.  Average  number. — A.  Somewhere  between  1,900 
and  2,000. 

Q.  Could  you  tell  us  what  the  turn-over  in  that  has  been 
during  the  past  year? — A.  Well,  the  turn-over  figures  for  the 
entire  year,  taking  it  on  the  entire  period.  I  guess,  would  run 
around  200  percent.  I  did  prepare  figures  at  the  end  of  the 
year  on  that,  and  I  have  here  the  exact  average;  average 
number  of  employees  was  1.930 — that  is.  regular  employees,  not 
our  contingent  workers — and  during  the  year  we  had  3.456 
regulars  that  left  our  employ.  It  has  been  a  tremendous  task 
this  past  year  in  personnel  with  turn-over. 

Q.  What  steps  do  you  take  to  recruit  new  employees?  Have 
you  taken  any  extraordinary  step? — put  it  that  way. — A.  Yes; 
we  have  contacted  clubs,  we  have  contacted  schools,  we  have 
advertised  in  everj^  way  that  we  know  how.  As  a  matter  of  fact, 
our  advertising  has  run  up  tremendously  this  past  year.  We 
spent  on  just  advertising  for  personnel  better  than  $14,000. 

Q.  Have  you  received  any  instructions  with  respect  to  sup¬ 
plying  of  personnel  to  the  price-control  office  as  to  the  priority 
or  lack  of  priority  which  that  office  has  on  the  personnel  that 
you  are  able  to  obtain? — A.  Quite  definitely. 

1013  Q.  From  whom  did  you  receive  those? — ^A.  From  the 
general  manager,  Mr.  Dulcan. 

Q.  What  were  the  instructions? — A.  The  instructions 
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vv'ere  that  that  was  work  that  had  to  be  done,  and  if  I  crippled 
other  departments  that  I  must  get  them  help.  I  might  say, 
even  in  the  face  of  that,  I  have  never  gotten  up  to  the  figure 
or  number  of  people  more  or  less  agreed  upon  as  necessary  by 
Mr.  Etelson  and  myself.  That  is  the  reason  w'hy  I  have  had 
to  loan  people.  As  a  matter  of  fact,  that  is  the  reason  other 
executives  who  were  not  charged  in  either  the  direct  or  indirect 
cost  here  have  been  working  on  that  problem. 

Mr.  Horsky.  That  is  all.  Your  Honor. 

Mr.  Austin.  No  cross-examination. 

Mr.  Horsky.  I  will  call  Mr.  Dulcan, 

Charles  B.  Dulcan,  Sr.,  a  witness  called  by  and  on  behalf  of 
the  defendant,  having  previously  been  duly  sworn,  was  exam¬ 
ined  and  testified  as  follows: 

By  Mr.  Horsky  : 

Q.  You  are  the  same  Mr.  Dulcan  that  previously  testified 
as  a  witness  for  the  plaintiff  in  this  case? — A.  Yes,  sir. 

Q.  Are  you  employed  by  the  Hecht  Company? — A.  Yes.  sir. 

Q.  Could  you  state  your  position  at  the  present  time? — A. 
At  the  present  time  I  am  the  vice  president  and  general 

1014  manager. 

Q.  Of  the  Washington  store? — A.  Of  the  Washing¬ 
ton  store. 

Q.  When  did  you  start  work  with  the  Hecht  Company? — A. 
July  1912. 

Q.  And  in  what  capacity? — A.  I  started  as  a  salesman.  It 
was  a  contingence  job,  a  temporary  job,  supposed  to  last  about 
three  days. 

Q.  And  did  it  last  longer  than  that? — A.  Yes.  sir. 

Q.  How  long  did  you  continue  in  that  capacity? — A.  I  con¬ 
tinued  as  a  salesman  for  approximately  a  little  less  than  a  year, 
and  then  I  was  made  assistant  buyer  in  this  department,  men’s 
furnishings,  and  then  I  was  transferred  from  there  as  the  assist¬ 
ant  buyer  in  the  women’s  ready-to-wear  department.  It  was 
a  promotion,  because  the  ready-to-wear  departmen1;s  were 
large  departments.  Ultimately  I  become  a  buyer  of  some  of 
the  ready  to  wear.  Later  I  became  a  divisional  merchandise 
manager,  which  included  the  ready  to  wear  as  well  as  the 
men’s  wear.  Ultimately  I  was  made  the  general  merchandise 
manager  of  the  entire  store. 

Q.  Wlien  was  that,  do  you  recall? — A.  That  was  approxi¬ 
mately  in  ’23.  I  was  then  made  general  manager.  That 

1015  happened  in  1936.  I  might  say  that  in  ’23  I  was  also 
elected  to  the  board  of  the  corporation  as  a  whole,  the 

merchandise  corporation,  with  headquarters  in  Baltimore,  and 
named  a  vice  president. 
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Q.  And  you  assumed  your  present  position  in  1936? — A.  In 
1936;  yes,  sir. 

Q.  Would  you  indicate  to  the  Court  very  briefly.  Mr,  Dulcan, 
what,  in  general,  your  duties  are  in  the  position  of  general 
manager  of  the  Washington  store? — A.  General  manager 
duties,  as  constituted  in  our  store,  is  virtually  a  chief  of  staff. 
I  set  the  policies,  and  I  am  concerned  with  the  personnel,  the 
treatment  of  it;  I  am  concerned  with  the  public  goodwill,  I  am 
concerned  with  all  of  the  activities  that  pertain  to  the  man¬ 
agement  of  a  store,  and  primarily  with  its  policies. 

Q.  You  are.  then,  acquainted  not  only  with  the  large  aspects 
of  the  store,  but  to  the  extent  that  is  necessary  with  the  details 
of  the  store  as  well? — A.  I  would  say  that  I  am  rather  well 
acquainted  with  the  details  of  the  store,  and  I  believe  I  was 
greatly  helped  in  learning  these  details  as  a  result  of  my  pro¬ 
motion  from  post  to  post;  that  is.  in  my  fortunate  growth  to 
my  present  position. 

Q.  Let  me  take  the  Hecht  Company  for  a  moment,  Mr. 
Dulcan. — A.  I  am  sorry;  I  didn’t  hear. 

Q.  Let  me  ask  you  a  question  or  two  about  the  Hecht 

1016  Company  itself.  Do  you  know  whether  the  store— or 
when  the  store  was  first  established? — A,  About  46 

years  ago. 

Q.  And  was  it  in  its  present  location? — A.  It  occupied  one 
building  in  its  present  location.  When  I  came  with  it  it  did  a 
little  less  than  a  half  million  dollars,  or  approximately  that. 
It  has  reached  the  point  o’  volume  this  year,  it  will  reach  20 
million  dollars,  the  close  of  the  present  fiscal  year,  which  ends 
the  end  of  January. 

Q.  Has  its  physical  equipment  expanded  during  that  time? — 
A.  Yes.  sir;  both  the  store  property,  other  customer  facilities, 
as  well  as  warehouse  facilities,  service  buildings,  and  so  on. 

Q.  The  first  store  was  much  smaller  than  the  present  one? — 
A.  The  first  store  was  a  single  five-story  building.  The  present 
one  occupies  a  great  deal  of  the  entire  block  squared  by  7th 
Street,  E  Street,  F  Street,  and  6th  Street, 

Q.  Do  you  recall,  Mr.  Dulcan.  before  the  general  maximum 
price  regulation  was  issued,  any  steps  that  you  took  wdth  re¬ 
spect  to  preparation  for  the  issuance  of  price  controls  by  the 
Office  of  Price  Administration? — A.  Yes,  sir;  I  do.  It  was 
early  in  1942  and  prior  to  the  enactment  of  the  price  control 
law.  I  began  to  lay  the  foundations  for  the  educational 

1017  program  with  our  people.  It  was  at  that  time  that  I 
appointed  Mr.  Robert  Levi  to  head  up  this  division; 

that  is.  the  price-control  bureau  within  the  store. 

Q.  Why  did  you  appoint  Mr.  Levi,  if  you  could  tell  the 
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Court? — A.  I  felt  as  a  result  of  his  educational  qualifications 
and  because  he  had  but  recently  spent  a  great  deal  of  his  time  in 
various  portions  of  the  store,  that  he  would  be  best  qualified 
to  do  that  job. 

Q.  And  at  the  time  that  you  appointed  him.  the  general  max¬ 
imum  price  regulation  had  not  yet  been  issued? — A.  No.  sir; 
we  were  beginning  to  establish  an  organization  prior  to  the 
issuance  of  those  regulations. 

Q.  Did  you  make  any  study.  Mr.  Dulcan.  of  the  price-control 
regulations  of  any  other  country,  or  have  any  information  with 
respect  to  that  at  this  time? — A.  Our  study — of  course,  we  read 
all  of  the  printed  matter  that  came  from  both  Great  Britain 
and  Can'da;  but  we  did  a  special  thing,  in  that  it  was  just  about 
that  time  when  we  were  beginning  to  set  our  house  in  order  to 
establish  an  organization  that  we  sent  a  men.ibor  of  the  board, 
at  my  request,  Mr.  J.  Jefferson  Miller,  to  Canada  to  study  what 
they  were  doing  with  regard  to  price-control  regulations  and 
with  regard  to  compliance. 

Q.  Did  Mr.  Miller  report  to  your  executives? — A.  Air. 
lOlS  Miller  first  sent  us  a  typewritten  copy  of  the  result  of  his 
investigation.  Following  that,  he  came  to  Washington. 
His  headquarters  are  in  Baltimore.  At  that  time  I  instructed 
the  merchandise  managers,  supervising  heads  of  our  service 
divisions,  that  I  thought  might  have  to  do  with  price  control, 
and  Air.  Robert  Levi  to  be  present,  at  which  time  there  was  a 
conference  wherein  we  discussed  the  results  of  Air.  AIiller*s  trip 
to  Canada. 

Q.  This  was  before  there  was  a  general  maximum  price  reg¬ 
ulation? — A.  Yes.  sir. 

'  Q.  At  the  time  that  you  created  the  price-control  office  and 
put  Air.  Levi  at  the  head  of  it.  did  it  have  senarate  office  space 
in  the  building? — A.  We  were  right  crowded,  but  we  established 
a  separate  space  for  Air.  Levi. 

Q.  Where  was  that? — A.  That  was  located  on  the  same  floor 
that  my  office  is.  I  felt  it  would  be  desirable,  for  the  beginning 
anyway,  for  him  to  be  as  close  to  me  as  possible,  and  also  to  Air. 
Davidow.  our  general  merchandise  manager. 

Q.  Did  you  give  any  instructions  with  respect  to  the  other 
departments  of  the  store,  so  far  as  cooperating  or  helping  Air. 
Levi — that  is.  what  were  your  instructions  to  the  rest  of  the 
store? — A.  First  I  told  Air-  Levi  that  he  was  not  a  one- 
1019  man  team,  that  he  could  have  the  benefit  and  the  use 
of  the  control  division,  the  accounting  division,  the  shop¬ 
ping  bureau,  or  any  other  branch  of  the  store  that  could  help 
him  organize  himself  in  order  to  comply  with  the  OPA  regu¬ 
lations. 
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Q.  Who  is  Mr.  Davidow? — A.  Mr.  Davidow  was  our  general 
merchandise  manager,  who  supervised  all  of  the  merchandising 
of  the  entire  store. 

Q.  Did  you  give  him  any  instructions  with  respect  to  IMr. 
Levi? — A.  Mr.  Davidow  and  I  conferred  about  all  of  these 
matters.  I  advised  Mr.  Davidow  that  I  intended  to  appoint  Mr. 
Levi  to  this  position.  He  heartily  concurred.  I  also  had  it 
understood  with  Mr-  Davidow,  as  the  general  merchandise  man¬ 
ager,  it  was  necessary  for  him  to  take  the  responsibility,  or  a 
responsibility,  an  interest,  in  the  development  of  this  organiza¬ 
tion  for  price  control. 

Q.  Did  you  place,  or  did  you  give  Mr.  Levi  a  budget  at  that 
time? — A.  I  can't  say  that  I  gave  him  a  budget.  I  believe  I 
could  put  it  better  this  way.  by  saying  to  Mr.  Levi;  “I  do  not 
know  the  extent  of  this  work,  nor  what  might  be  involved,  and 
I  say  to  you,  Mr.  Levi,  you  are  at  liberty  to  increase  your  budget 
and  employ  those  people  that  you  think  will  be  necessary  to 
help  you  do  a  good  price-control  job.” 

Q.  And  the  same  would  be  true  with  respect  to  other 

1020  expenses,  other  than  personnel,  such  as  publications? — 
A.  I  gave  him  carte  blanche. 

Q.  Do  you  recall  also  before  the  issuance  of  general  maxi¬ 
mum  price  regulations.  Mr.  Dulcan.  a  visit  by  Mr.  Coombs  and 
Mr.  Brill,  of  the  OPA.  to  your  office? — A.  It  was  about  the 
middle  of  April  that  Messrs.  Coombs  and  Brill — Coombs  and 
Brill  made  a  visit  to  our  establishment,  and  Mr.  Coombs  re¬ 
quested  that - 

Q.  Did  they  visit  you  personally? — A.  They  requested — 
yes.  They  came  to  the  establishment  and  asked  for  me.  I 
ushered  them  in  promptly.  Mr.  Coombs,  and  he  was  accom¬ 
panied  by  Mr.  Brill,  said  that  shortly  there  would  be  issued  the 
price-control  regulations,  and  he  would  like  to  know  if  I  would 
ca**^  to  talk  with  him  about  the  character  of  the  regulations 
and  what  light  I  might  be  able  to  throw  to  help  them  simplify 
those  regulations.  I  requested  Mr.  Coombs  to  permit  me  to 
ask  Mr.  Davidow,  our  general  merchandising  manager  at  that 
time — he  has  since  become  a  Captain  in  the  Army,  and  he  is 
not  with  us — whether  he  would  permit  him  to  visit  with  us, 
and  he  said  that  would  be  satisfactory.  That  is  Mr.  Coombs. 
Then  we  four.  I  think,  spoke  for  about  an  hour.  The  general 
tenor  of  the  conversation  was  as  follows:  Mr.  Coombs  began  to 
ask  some  questions  about  the  details  of  the  regulations,  and 
it  was  then  that  I  said  this  to  him — I  said:  “Mr. 

1021  Coombs,  the  retail  business  is  a  bit  complicated.  I 
would  like  to  offer  this  suggestion.  We  would  like  to 

place  at  your  disposal  our  organization  and  our  establishment 
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to  use  it  as  a  laboratory,  as  it  were,  in  order  that  we  both  might 
benefit ;  that  is.  that  the  regulations  might  be  as  simple  as  pos¬ 
sible.  and  we  would  have  the  least  problem  in  following  them.” 
I  suggested  that  an  office  was  not  a  good  place  in  which  that 
should  be  done,  that  it  would  be  best  done  in  the  store,  in  the 
departments,  in  the  warehouse,  in  the  receiving  room,  the  in¬ 
voice  department,  and  at  all  other  points  where  a  practical 
visualization  of  the  job  could  be  had.  and  I  said.  “With  that 
in  unind.  I  would  be  very  happy  indeed  to  supply  you  with  all 
the  personnel  and  help  that  you  will  require  to  do  that.” 

Q.  Did  Mr.  Coombs  then  go  through  the  store? — A.  Coombs 
thought  that  was  a  good  idea,  and  he  went  through  the  store — 
no:  I  sent  for  Mr.  Etelson.  ^Mr.  Etelson  at  that  time  was  serv¬ 
ing  on  a  jury:  and  if  my  memory  .serves  me  right,  he  was  just 
back  there  for  lunch.  I  believe  Etelson.  in  turn,  introduced 
Messrs.  Coombs  and  Brill  to  Miss  Herron,  the  head  of  our  com¬ 
parison  office,  and  requested  she  take  these  gentlemen  through 
the  store. 

Q.  Did  you  see  them  again  after  that? — A.  Before  Mr. 
Coombs  left  my  office.  I  said  I  would  be  very  glad  to  discuss  the 
results  of  his  survey  with  him.  when  he  had  concluded.  I  was 
not  requested  to  do  that. 

1022  Q.  Did  you  have  any  meetings  of  your  buyers  clinic 
that  you  attended  or  at  which  you  spoke  about  price 
control  before  the  issuance  of  the  general  maximum  price  regu¬ 
lation  on  May  ISth.  do  you  recall? — A.  We  have  a  meeting 
evil'ry  Saturday  morning  which  we  call  a  clinic  and  have  called 
it  that  for  a  good  many  years,  exactly  why  I  am  not  sure.  But 
at  any  rate,  they  are  usually  present  at  this  meeting,  all  of  the 
executives,  and  some  high  executives  of  the  entire  store.  It 
usually  takes  place  on  Saturday  mornings  in  the  winter. 
When  we  close  on  Saturdays  it  occurs  on  Friday  morning,  in 
the  summer.  It  was  at  a  meeting  of  this  kind  that  I  spoke. 
First  Mr.  Levi  discussed  OPA  regulations,  and  later  on  I  sum¬ 
marized.  as  I  generally  do:  no  matter  what  elements  might  be 
discussed  at  this  meeting.  I  usually  summarized  and  cncleav’or 
to  make  the  various  points  that  had  been  discussed  by  the 
previous  speakers. 

Q.  Is  this  before  the  general  maximum  price  regulations? — 
A.  This  is  prior  to  the  general  maximum  price  regulations. 

Q.  Do  you  recall  what  you  stated  at  that  time?— A.  At  one 
of  these — I  was  leaving  the  city  prior  to  the  Saturday  that  one 
of  these  clinic  meetings  were  to  take  place,  and  because  of  that 
I  sent  a  memorandum  to  Mr.  Loman.  who  usually  acts  as  chair¬ 
man  of  our  meetings,  of  our  clinics.  It  is  dated  April  29,  1942. 
I  sent  this  to  Mr.  Loman.  My  secretary,  Mrs.  Ellis,  for- 
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warded  it  to  him.  I  requested  Mr.  Loman  to  read  an 

1023  article  which  is  attached.  May  I  read  it? 

Q.  Yes.  This  is  the  memorandum  you  sent  to  Mr. 
Loman? — A.  This  is  the  memorandum  that  my  secretary  sent 
to  Mr.  Loman.  at  my  request. 

Q.  That  you  dictated  to  your  secretary? — A.  Yes,  sir.  It 
is  dated  April  29.  1942;  “Mr.  Dulcan  asked  me  to  pass  this 
along  to  you  to  be  read  at  the  clinic  on  Saturday  morning  with 
the  following  comment  from  him:  T  recommend  this’  ” — I  am 
quoting  myself  now — “  ‘be  read,  because  it  is  clear-cut  and 
simple  and  tells  a  retailer’s  story  honestly.  In  closing,  I  want 
to  say  that  whatever  the  regulations  may  be  that  are  ultimately 
promoted’  ” — that  is  an  error;  it  means  “promulgated” — “  ‘by 
the  Government,  the  Hecht  Company  is  going  to  fulfill  the  re¬ 
quirements.  and  we  will  live  one  hundred  percent  within  the 
law.  We  will  tell  you  what  those  regulations  and  laws  are 
when  they  finally  come  out.  and  we  hope  you  will  understand 
that  it  is  the  law  and  law  during  wartime.  Each  of  us  must  ac¬ 
cept  the  responsibility  of  fulfilling  the  Government’s  edicts  and 
laws,  no  matter  how  difficult  or  complicated  the  problems.  I 
trust  you  thoroughly  understand  this.’  ” 

Q.  That,  Mr.  Dulcan.  is  approximately  the  time  the  gen¬ 
eral  maximum  price  regulation  was  issued'? — A.  That  was 
prior  to  the  time. 

1024  Q.  But  it  was  just  about  that  time? — A.  It  is  dated 
April  29.  The  maximum  price  regulations  were  issued 

just  around  about  that  time. 

Q.  That  is  right.  Do  you  recall  any  meetings  at  which  you 
spoke  subsequent  to  the  issuance  of  the  general  maximum  price 
regulation? — A.  Upon  my  return  from  New  York  the  follow¬ 
ing  Saturday,  after  this  note  was  issued,  there  was  a  clinic 
meeting  at  which  we  discussed  the  maximum  price  reguiation.s. 
As  a  matter  of  fact.  sir.  the  times — I  am  sure  we  have  no  rec¬ 
ords,  nor  did  we  attempt  to  recall  the  number  of  meetings  wc 
have  had  both  with  our  merchandise  staff  and  with  our  general 
staff  throughout  the  store.  They  were  legion. 

Q.  Do  you  recall  speaking  at  any  of  these  meetings.  Mr. 
Dulcan,  or  did  you  speak  at  several  of  them? — A.  I  spoke  at 
a  number  of  them. 

Q.  What,  in  general,  was  your  position  at  that  time  with 
respect  to  the  general  maximum  price  regulations  as  expressed 
to  the  members  of  the  clinic?  W’hat  did  you  tell  them  about 
the  regulations? — A.  I  told  them  it  was  not  a  matter  of  choice 
or  of  opinion,  that  here  were  regulations  and  it  was  our  busi¬ 
ness  to  become  familiar  with  them,  and  our  business  to  comply 
with  them,  and  that  if  they  were  not  able  to  understand  some 


of  the  regulations,  that  it  would  be  their  business  to  ask  at  our 

!  bureau,  and  if  our  own  bureau  did  not  understand,  it 

1025  was  their  business  to  get  the  information  or  interpreta¬ 
tions  from  the  OP  A  bureau  located  in  Washington ;  that 

is.  the  Government  Bureau. 

Q.  Yes.  You  stated  that  at  one  meeting  or  several  meet¬ 
ings? — I  did  not  quite  understand  what  your  answer  was. — 
A.  I  would  say  we  discussed  this  at  many,  many  meetings, 
both  small  and  large. 

Q.  And  that  has  been  your  consistent  position? — A.  Yes. 
Of  course,  our  primary  idea  was  that  if  we  could  train  our  ex¬ 
ecutive  staff — that  is.  the  eight  topmost  people — and  if  they 
would  have  a  clear-cut  understanding  of  the  regulations,  it 
would  be  easier  to  send  that  down  the  line  to  the  buyers  and 
others  who  would  be  directly  responsible  for  the  work. 

Q.  ^lay  I  ask  you.  Mr.  Dulcan.  is  that  your  present  position 
with  respect  to  the  regulations? — A.  By  all  means. 

Q.  This  system,  as  I  think  you  testified  in  answer  to  the 
question  asked  you  at  the  outset  of  the  trial  by  Mr.  Austin,  is 
based  on  the  bujTrs.  is  that  not  correct? — A.  I  am  sorry;  I  will 
have  to  ask  you  to  repeat  that. 

Q.  The  system  of  price-control  regulations  is  based  on  the 
buyers,  is  that  correct? — A.  Yes,  sir;  it  is.  It  must  be. 

Q.  Would  you  indicate — you  have  been  a  buyer  yourself, 
have  you  not? — A.  Yes,  sir. 

1026  Q.  Would  you  indicate  very  briefly  the  kind  of  work 
that  a  buyer  does  in  a  store? — A.  Well,  fundamentally, 

a  buyer's  job  obviously  is  to  know  the  needs  of  his  community 
and  to  make  plans  to  purchase  those  needs  in  the  wholesale 
markets,  and  to  follow  through  those  plans  to  see  that  those 
goods  arrive  in  the  establishment,  and  to  see  that  they  are 
mhrked.  and  to  see  that  they  reach  their  department,  and  that 
they  are  offered  for  sale  to  the  consuming  public.  That  is 
basically,  fundamentally,  the  buyers’  job. 

Q.  Does  he  have  lecords  to  keep  in  connection  with  his 
regular  work'? — A.  Yes. 

Q.  What  kind  of  records,  for  example,  does  a  buyer  ordinarily 
keep? — A.  We  do  not  attempt  to  make  an  accountant  of  a 
buyer,  but  there  are  certain  records  in  connection  with  the 
various  steps  of  his  work  that  he  must  keep  Jn  order  to  know 
what  he  is  doing;  that  is.  for  instance,  the  airTount  of  his  stock. 

Q.  That  is  his  stock  from  records? — A.  He  must  know’  the 
amount  of  his  stock;  yes;  he  must  know  certain  of  the  classifi¬ 
cations  that  he  is  selling.  He  keeps  records  of  that  because 
it  is  by  those  records  that  he  reorders  or  does  not  reorder.  And 
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he  analyzes  his  inventories  in  order  to  see  that  there  is  a  proper 
balance  between  inventory  and  sale. 

Q.  Does  he  take  the  inventory  himself,  or  assist  in 

1027  it? — A.  The  inventory  may  be  taken  by  the  buyer  or 
it  may  be  taken  under  the  jurisdiction  of  the  buyer.  Do 

you  mean  the  fiscal  inventory  of  the  store  as  a  whole,  may  I 
ask? 

Q.  Yes. — A.  Wo  have  two  fiscal  inventories  a  year,  annual 
and  semiannual.  That  is  not  in  the  hands  of  a  buyer  except 
as  they  may  help  to  supervise;  the  inventories  I  have  in  mind 
are  the  merchandise  inventories  that  have  a  relationship  to  the 
job  of  buying  and  selling  goods. 

Q.  He  does  the  ordering  and  makes  out  the  requisitions  and 
things  of  that  sort? — A.  Yes:  he  does.  He  analyzes  his  sta¬ 
tistics.  He  may  make  certain  of  his  own  statistics.  Some¬ 
times  it  is  duplicated  and  his  own  idea  because  he  thinks  he 
can  best  understand  his  records,  anyway,  but  basically  there 
is  a  certain  amount  of  work  that  every  buyer  must  do,  paper 
work  that  every  buyer  must  do  in  connection  with  his  work. 

Q.  Is  it  fair  to  say  that  a  buyer  is  a  sort  of  a  head  of  a  little 
store  of  his  own  subject  to  the  general  supervision  of  the  mer¬ 
chandise  managers  and  yourself? — A.  I  have  wTitten  an  article. 
I  think  the  headline  was.  ‘Tf  You  Owned  a  Store,”  just  to  the 
buyers  of  the  country,  for  the  purpose  of  establishing  their 
responsibility,  and  how  to  be  successful  buyers,  to  the  best  of 
my  knowledge,  of  course. 

1028  Q.  Do  you  recall,  Mr.  Dulcan,  the  occasion  upon 
which  Mr.  Etelson  succeeded  Mr.  Levi  as  price  control 

administrator? — A.  Mr.  Levi - 

Q,  Do  you  recall  the  time,  approximately? — A.  Yes;  it  was 
about  the  middle  of  May. 

Q.  Why  did  you  pick  Mr.  Etelson  to  succeed  Mr.  Levi,  would 
you  explain  that  to  the  Court? — A.  Mr.  Etelson  had  been  with 
us  for  a  good  many  years.  I  had  a  very  high  opinion  of  Mr. 
Etelson’s  ability.  I  felt  that  a  strong  man  w’as  necessary  in 
this  job  and  not  only  a  strong  man,  but  a  well-informed  man. 
And  his  work  prior  to  this  had  taken  him  through  many  sections 
of  the  store.  He  knew  intimately  all  of  our  executives  and 
he  knew  the  details  of  our  business.  I  therefore  felt  that  he 
was  best  able  to  do  the  job  which  I  considered  a  very  important 
one. 

Q.  Did  you  give  him,  or  did  you  place  on  him  any  limitations 
with  respect  to  personnel  or  expenses,  or  did  he  occupy  the 
same  position  as  Mr,  Levi  in  that  regard? — A.  Definitely  the 
same  position.  There  were  no  limitations  either  to  budgets, 
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personnel,  or  any  requirements  necessary  for  the  proper  conduct 
of  his  bureau  of  price  control. 

Q.  Did  you  hear  Mr.  Loman  state  that  he  had  received  in¬ 
structions  from  you  with  respect  to  priority,  is  that  correct?— 
A.  I  heard  him  state  that.  I  was  the  one  who  made  the 

1029  original  statement,  of  course.  I  told  Mr.  Loman  in 
view  of  the  fact  that  it  was  so  difl5cult  to  get  personnel, 

it  was  essential  to  give  this  bureau  priority,  because  it  was  a 
Government  bureau  and  we  could  not  afford  to  take  any 
chances. 

Q.  Has  the  price  control  office,  the  physical  office  itself,  ex¬ 
panded  since  Mr.  Etelson  has  been  in? — A.  Several  times. 

Q.  Do  you  recall.  Mr.  Dulcan.  the  large  poster? — A.  Yes.  sir. 

Q.  That  Melnicove  testified  he  ordered.  Did  you  prepare 
that? — A.  Yes.  sir. 

Q.  Would  you  explain  what  the  ])uri)Ose  of  that  poster 
\vaj?? — A.  I  felt  that  while  I  knew  nothing  in  the  regulations 
that  required  it.  that  I  wanted  to  invite  the  consuming  public, 
that  if  there  were  any  mistakes,  I  wanted  the  ])ublic  to  call  it 
to  our  attention.  I  felt  in  a  large  poster  of  this  type  we  might 
impress  upon  the  jieople  that  the  Hecht  Company  was  desirous 
of  comiffying  and  that  if  it  made  any  errors  the  i)ublic  would 
be  encouraged  to  report  and  we  would  be  able  to  correct  it. 
That  was  my  reason  for  designing  and  having  circulated  a 
hundred  of  these  posters. 

Q.  They  were  put  up  in  the  store? — A.  Within  the  store, 
where  the  public  congregated. 

1030  Q.  Do  you  recall.  Mr.  Dulcan.  the  occasion  of  the 
investigation  of  the  Hecht  Company  by  the  Office  of 

Price  Administration  recently? — A.  Yes.  sir. 

Q.  Did  you  receive  the  investigators  yourself,  did  you  see 
them  personally,  or  any  of  them? — A.  At  the  beginning  of  the 
investigation  I  did  not. 

Q.  Did  you  issue  any  instructions  with  respect  to  the  manner 
in  which  the  investigators  should  be  treated  by  the  store  and 
by  its  personnel? — A.  Yes.  sir. 

Q.  What  did  you  state? — A.  I  said  these  were  Government 
investigators,  and  they  had  a  right  in  our  store  and  they  had  a 
right  to  ask  questions  pertaining  to  price  regulations  and  post¬ 
ings.  and  that  I  expected  our  people  to  give  them  every  courtesy 
and  cooperation. 

Q.  You  told  the  people  to  help  the  investigators? — A.  Yes. 
sir. 

Q.  The  Hecht  employees  to  help  the  investigators? — A.  Yes, 
sir. 
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Q.  You  stated  that  you  did  not  see  them  at  the  beginning 
of  the  investigation;  did  you  see  them  later? — A.  Yes, 
sir. 

1031  Q.  Whom  did  you  see.  do  you  recall? — A.  I  informally 
met  Mr.  Kaplan  and  Mr.  Fath. 

Q.  What  was  the  occasion? — A.  There  was  one  particular 
occasion.  This  was  on  the  day  when  we  were  dedicating  some 
series  of  windows  to  the  Seabees.  That  is  a  branch  of  the 
Naval - 

Q.  That  is  S-E-A-B-E-E-S? — A.  That  is  right.  That  is  the 
construction  battalion  of  the  United  States  Navy,  and  we  dedi¬ 
cated  a  series  of  windows,  the  primary  purpose  of  which  was 
to  give  the  public  an  idea  of  what  the  Seabees  did.  and  to  help 
recruit  Seabees  for  this  branch  of  the  service.  Mr.  Etelson  came 
to  my  office  and  there  were  quite  a  number  of  gentlemen  from 
the  Navy  Department  there.  My  office.  Mr.  Hecht’s  office,  the 
outer  foyer.  Mr.  Quirk’s  office,  and  several  other  offices  were 
turned  over  to  this  occasion  on  that  day.  Mr.  Etelson  told  me 
that  Mr.  Kaplan  and  Mr.  Fath  would  like  to  see  me.  .•\s  my  of¬ 
fice  was  occupied.  I  said  I  would  go  to  his  office.  His  office,  too. 
was  occupied,  so  I  met  i\Ir.  Etelson  and  Mr.  Fath  and  Mr.  Kap¬ 
lan  in  Mr.  Sarazen’s  office,  our  publicity  director.  There  seemed 
to  be  not  a  conflict,  but  a  difference  of  opinion.  T  forget  which 
of  the  two  gentlemen  from  the  investigating  staff  of  the  Gov¬ 
ernment  told  me  that  I  had  made  promise  that  these  reports 
would  be  ready  and  that  they  were  not  able  to  get  them.  I  then 
turned  to  Mr.  Etelson  and  said,  as  I  would,  “Look,  why  don't 
you  give  these  gentlemen  the  report”  and  he  said.  “Well, 

1032  I  am  asking  for  a  little  more  time  because  I  have  dis¬ 
covered  some  errors  and  I  would  like  to  check  a  little 

more  in  order  that  these  reports  not  go  to  the  Government  with 
these  errors  in  them.”  I  turned  to  these  gentlemen  and  asked 
them  if  it  would  be  possible  for  them  to  have  more  time,  and  they 
felt  that  it  would  be  best  that  we  turned  the  reports  in.  I 
pointed  out  to  them,  at  least  I  made  the  statement.  I  said,  “You 
know,  if  these,  if  some  of  you  folks  have  made  an  error,  it  might 
be  best  to  give  us  an  opportunity  to  check  them.  However,  if 
it  is  your  wish  that  you  have  them,  you  may  have  them,”  and 
I  turned  to  Mr.  Etelson  and  I  said.  “Regardless  of  your  judg¬ 
ment  in  the  matter,  or  opinion,  we  made  a  promise,  and  we 
keep  that  promise;  turn  the  reports  over.'’ 

Q.  Did  you  see  anyone  else  in  connection  with  the  investi¬ 
gation  either  at  that  time  or  later? — A.  I  was - 

The  Court.  I  think  that  will  be  all  for  today. 

Mr.  Horsky.  Your  Honor,  Mr.  Dulcan  is  our  last  witness  and 
I  have  only  about  five  minutes;  could  I  finish  up  with  him? 
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The  Court.  Then  there  will  be  cross-examination. 

Mr.  Horsky.  I  am  sorry. 

The  Court.  We  will  have  the  rest  of  that  in  the  morning. 
(The  Court  adjourned  at  4:00  P.  M.) 


1036  PROCEEDINGS 

(The  proceedings  began  at  10:15  A,  M.) 

The  Court.  Mr.  Horsky,  you  may  have  the  witness  again. 

Mr.  Horsky.  Thank  you.  Your  Honor. 

CH.4RLES  B.  Dulc.\n.  a  witness  having  been  previously  duly 
sworn,  resumed  the  stand  and  testified  further  as  follows: 

Direct  examination  by  Mr,  Horsky: 

Q.  Mr.  Dulcan.  at  the  conclusion  yesterday  I  believe  you 
testified  with  respect  to  your  meeting  with  Mr.  Kaplan  and  Mr. 
Path,  is  that  correct? — A.  Yes,  sir. 

Q.  Did  you  have  any  subsequent  meeting  with  any  of  the 
investigators  or  any  persons  connected  with  the  OPA  subse¬ 
quent  to  the  investigation? — A.  Yes.  sir. 

Q.  Will  you  explain  to  the  Court  what  those  meetings  were 
and  what  happened?— A.  I  was  away  from  the  city  when  I 
received  a  call  from  Mr.  B.  L.  Brown,  our  executive  controller. 
He  seemed  a  bit  agitated  and  I  asked  him  what  \yas  worrying 
him  and  he  said  that  there  was  an  OPA  investigation 

1037  which  had  begun  in  the  store  with  regard  to  the  price 
ceiling  prices  and  with  our  posting.  He  asked  me  if  I 

had  any  instructions  and  I  said.  “Yes.  I  have.  My  instructions 
to  you  are  to  keep  your  feet  on  the  ground;  keep  calm.  I  am 
sure  there  is  no  harm  intended  anywhere.  I  know  we  have  done 
all  that  we  possibly  can,  and  I  do  not  believe  that  any  unusual 
nroblems  will  arise.  Keep  on  punching!  Keep  on  doing  your 
job!" 

He  thanked  me.  He  was  glad  that  I  took  that  position,  and 
the  conversation  on  that  subject  at  that  time  closed. 

When  I  returned  to  the  city — which  was  several  days  later — 
I  learned  that  Mr.  Brown  had  made  an  engagement  with  me  for 
Mr.  Harris  who.  I  think,  is  with  the  Industrial  Council  of  the 
OPA. 

That  engagement  was,  I  think,  on  the  10th  of  October.  I  am 
quite  sure.  I  believe  it  was  two  or  three  days  after  I  returned, 
or  two  days  after. 

Mr.  HaVris  wanted  to  know  the  reason  for  my  visit,  and  I  said, 
“Very  frankly,  the  engagement  was  made  in  my  absence.  How¬ 
ever,  I  can  give  you  as  best  I  can  the  reason  that  our  people 
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made  this  engagement.  An  investigation  has  been  started  in 
our  store.  I  want  you  to  know,  sir,  that  we  want  to  give  every 
cooperation  to  the  investigator;  that  it  is  our  desire  to  be  help¬ 
ful.  and  that  if  there  are  some  things  brought  out  by  the  in¬ 
vestigator  that  will  enable  us  to  comply  mere  efficiently, 

1038  we  would  like  to  have  that  information. 

Mr.  Harris — we  chatted  for  a  little  while  and  Mr. 
Harris  then  said  that  was  all  right;  that  this  investigation  was 
not  punitive,  and  when  it  was  all  over  he  would  be  glad  to 
disr'iiss  the  matter  further.  Then  the  visit  terminated. 

Q.  That  is  the  last  contact  you  have  had  with  the  investi¬ 
gators  yourself.  Mr.  Dulcan? — A.  I  might  say  that  Mr.  Harris 
never  asked  us  to  discuss  the  full  result  of  the  investigation. 

Q.  Yes;  Mr.  Dulcan.  have  you  issued  any  instructions  with 
respect  to  the  repayment  of  the  overcharges  which  have  been 
disclosed  in  this  evidence? — A.  Yes;  I  have.  I  would  say  that 
from  time  to  time  a  business  of  our  size  is  bound  to  make  some 
errors.  Sometimes  it  is  overcharge  and  not  infrequently  un¬ 
dercharge. 

However,  when  it  is  overcharge  and  we  ascertain  those  facts, 
we  reimburse  the  customer.  Obviously  we  follow  the  same 
ethical  precept  in  this  instance. 

Q.  And  you  have  issued  instructions? — A.  Orders  have  been 
given,  yes. 

Q.  What  do  you  propose  to  do  in  this  instance  where  there 
is  not  any  possibility  of  identifying  a  customer? — 

1039  A.  Wherever  possible  and  as  far  as  it  is  within  our  power 
where  we  can  ascertain  that  there  is  an  overcharge  but 

we  cannot  trace  that  to  a  particular  customer,  we  propose  to 
set  up  that  total  as  a  reserve  and  give  it  to  some  worthy  local 
charity. 

Q.  That  does  not  apply  only  to  the  departments  investigated 
in  this  case,  but  any  mistakes  that  you  found,  is  that  true? — 
A.  Any  mistakes  that  we  have  made  in  the  past  and  any  mis¬ 
takes  that  may  possibly  occur  in  the  future. 

Q.  If  I  can  ask  it  generally.  Mr.  Dulcan.  what  is  your  present 
attitude  with  respect  to  the  OPA  and  the  efforts  of  that  office 
to  control  the  rise  in  prices? — A.  My  attitude  today  is  what  it 
was  in  the  past  and  what  it  shall  be  in  the  future — to  do  every¬ 
thing  within  my  i)ower  and  within  the  power  of  the  personnel 
within  my  organization  to  see  that  the  price  laws  are  observed. 

W'e  have  gone  much  further  as  a  result  of  the  good  informa¬ 
tion  we  have  received  through  this  investigation.  We  have 
broadened  our  methods;  we  have  improved  our  methods.  We 
have  learned  something.  We  propose  to  use  all  of  that  in 
order  to  comply  as  completely  as  is  within  human  power  to  do 
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Q.  Incidentally.  Mr.  Dulcan,  are  you  personally  connected 
with  any  local  activities  of  any  sort — public  activities? — 
A.  Many  years  ago  I  felt  that  just  selling  goods  was 

1040  not  enough,  or  that  just  making  money  was  not  enough. 
I  felt  that  as  the  business  grew  and  I  grew  with  it  that  it 

ought  to  become  an  integral  part  of  the  life  of  the  community, 
and  because  of  that  I  encouraged  our  participation  and  partici¬ 
pated  myself  in  many  charitable  activities. 

Q.  Could  you  name  one  or  two  of  them? — A.  Well.  I  am  on 
the  Board  of  the  Red  Cross — the  Executive  Board. 

I  arn  on  the  Executive  Board  of  the  Community  War  Fund. 
I  was  just  appointed  one  of  nine  men  to  carry  on  from  here  in 
the  next  year  in  the  Community  War  Fund. 

I  am  on  the  Board  of  the  Police  Boys*  Club.  I  acted  as  the 
Chairman  of  our  campaign  for  funds  two  years  ago.  They 
told  me  that  I  raised  the  largest  amount  of  money  for  the  Police 
Boys’  Club  in  its  history.  It  made  me  very  happy.  Of  course, 
I  attended  many  of  the  functions  of  the  Police  Boys’  Club  from 
time  to  time  with  the  underprivileged  youngsters. 

Q.  Are  you  connected  with  the  Community  Chest.  Mr. 
Dulcan? — A.  Yes.  sir;  I  served  as  a  member  of  the  Board  of 
the  Community  Chest.  At  this  time  it  is  a  sort  of  Board  in  the 
Community  War  Fund  in  which  I  am  at  present  serving. 

.4s  far  as  the  Red  Cross  is  concerned  I  just  instructed  that 
a  questionnaire  be  sent  through  the  store  asking  for 

1041  volunteers  on  blood  bank.  I  have  not  the  results  on 
that,  but  I  am  told  it  is  very  good. 

Mr.  Horsky.  That  is  all.  Your  Honor. 

Mr.  Dulc.^n.  Thank  you. 

Mr.  Austix.  No  cross-examination. 

Mr.  Horsky.  The  defendant  rests  with  that  witness. 

The  CoiTRT.  Have  you  anything  further? 

Mr.  James.  Yes.  sir;  may  we  have  a  moment?  I  think  we 
have  a  little  bit  more  at  this  time. 

May  it  please  the  Court,  at  this  time  we  would  like,  for  the 
purposes  of  the  record,  to  renew  our  motion  to  strike  out  testi¬ 
mony  offered  by  the  defendant  bearing  on  the  evidence  of  good 
faith  and  attempts  to  comply. 

Of  course,  this  motion  does  not  include  any  evidence.  It 
does  not  include  any  evidence  which  tends  to  show  the  absence 
of  violations  or  contradictory  claims  of  violation,  and  I  make 
it  at  this  time  because  it  bears  on  what  we  will  offer  to  show 
in  rebuttal. 

The  Court.  It  would  be  appropriate  to  let  the  ruling  on 
that  matter  stay  as  is. 
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Mr.  James.  In  view  of  Your  Honor’s  reservation  in  ruling 
decision  on  that  motion,  then,  the  plaintiff  proposes  to  offer 
some  evidence  in  rebuttal  which,  we  claim,  bears  on  the  claim 
of  good  faith. 

1042  The  Court.  You  may  do  that  without  jeopardizing 
your  position. 

Mr.  James.  Thank  you.  Your  Honor.  That  is  what  I  had 
in  mind. 

Now  as  to  this,  I  have  just  asked  Mr.  Etelson  about  some 
records  and  he  very  kindly  has  sent  someone  over  to  the 
store.  I  think  we  can  go  some  little  distance,  anyway,  before 
we  come  to  the  necessity  of  the  records,  but  if  that  necessity 
should  arise,  then  I  should  crave  Your  Honor’s  indulgence  for 
a  few  moments. 

The  Court.  Yes;  I  will  see  that  you  have  the  necessary 
records. 

Mr.  James.  Will  you  call  Mr.  Jack  Cohen? 

The  Clerk.  Who  is  that? 

Mr.  James.  Mr.  Jack  Cohen. 

Jack  W’.  Cohen,  a  witness  called  by  and  on  behalf  of  the 
plaintiff,  having  been  first  duly  sworn,  was  examined  and  testi¬ 
fied  as  follows: 

Direct  examination  by  Mr.  James: 

Q.  What  is  your  full  name? — A.  Jack  W.  Cohen. 

Q.  Where  do  you  live,  Mr.  Cohen? — A.  Maryland. 

1043  Q.  And  by  whom  are  you  employed? — A.  Rent  De¬ 
partment  of  the  OPA. 

Q.  Now  did  you  and  your  wife  have  occasion  to  order  a  set 
of  dishes  from  the  Hecht  Company  some  time  during  the  past 
few  months? — A.  Yes;  we  had  occasion  to  order  a  set  of  Russel- 
W’right  dishes  in  December. 

Q.  And  can  you  specify  what  kind  of  dishes  these  are? — 
A.  These  are  Russel- Wright  dishes  called  the  “Modern 
American,” 

Q.  Who  makes  them? — A.  I  believe  that  they  are  made  by 
the  Steubenville  Pottery  Company  for  Russel-Wright,  but 
Russel- Wright’s  name  is  on  the  dishes. 

Q.  What  quantity  of  dishes  did  you  make? — A.  A  set  of 
service  for  eight  containing  50  dishes,  and  in  addition  to  the 
set  we  order  the  sugar  and  creamer. 

Q.  How  did  your  wife  order  this? — A.  She  ordered  it  by  mail. 
She  wrote  them  a  letter. 

Q.  Did  you  see  the  letter? — A.  Yes;  I  did. 
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Q.  And  how  did  it  order  it?— A.  Well,  the  contents  of  the  let¬ 
ter  briefly  were  this :  she  requested  a  set  of  Russel- Wright 

1044  dishes  made  by  so  and  so  to  be  sent  to  so -and  so  in  New 
York  City.  The  set  of  eight  was  to  contain — the  set  of 

service  eight  was  to  contain  the  itemized  pieces,  and  she  item¬ 
ized  every  single  piece;  gave  the  color  in  every  single  case — 
I  believe  there  were  two  colors  involved — gave  the  color  of  the 
two  pieces  that  were  to  come  besides  the  set,  and  then  gave 
the  ])rice  she  was  going  to  pay,  and  she  put  down  $16.95  for 
the  service  of  eight  which  she  knew  she  had  paid  before  for  that 
other  set  of  dishes. 

Q.  That  other  set  of  dishes  was  not  gotten  from  Hecht’s, 
thbugh — A.  No;  it  was  not,  but  it  is  a  standard-priced  item. 

Q.  How  was  that  to  be  paid  for? — A.  That  was  on  my 
charge  account. 

Q.  You  have  a  charge  account? — A.  Yes;  I  have  a  charge 
account  with  Hecht. 

Q.  What  next  happened  with  respect  to  those  dishes? — A.  I 
presumed  they  were  sent  to  New  York  and  I  did  not  hear  about 
them  until  I  had  a  long-distance  telephone  conversation  from 
the  party  to  whom  the  dishes  were  sent,  and  they  indicated 
that  some  of  the  dishes  had  been  broken,  and  we  said  that  was 
perfectly  all  right — that  the  dishes  were  insured. 

I  presume  it  was  a  service  for  eight.  A  few  days  later  I 
called  the  Hecht  Company  by  phone.  I  wanted  to  order 

1045  a  few  extra  items  like  a  salt  and  pepper  shaker  which 
were  not  part  of  the  set.  and  I  inquired  as  to  the  cost 

of  dishes  so  far.  I  wanted  to  know  how  far  I  was  to  go  into 
the  expenditures. 

Q.  Didn’t  you  also  want  to  take  up  the  matter  of  broken 
dishes?  I  know  that  is  a  leading  question. — A.  Yes;  and  they 
also  said  if  we  sent  them  a  description  of  the  dishes  that  w'ere 
broken  they  would  gladly  replace  them. 

Q.  Now  what  did  they  say  the  charge  was  for  that  set  of 
50  dishes? — A.  They  told  me  it  was  $19. 

Mr.  Hor.sky.  Your  Honor,  I  object  to  this  line  of  question¬ 
ing.  This  case  was  submitted  to  us  on  a  bill  of  particulars 
before  the  trial  began,  and  in  the  order  of  the  Judge  setting 
the  case  for  trial  the  statement  was  made  that  the  evidence 
would  be  limited  to  the  particulars  specified  in  the  documents 
we  were  given.  This  was  not  included  in  those  documents. 

I  don’t  know  what  is  going  to  develop,  but  we  may  go  on 
for  another  case  if  this  type  of  testimony  is  to  be  admitted,  and 
I  think  we  ought  to  object  to  it. 

Mr.  James.  May  it  please  Your  Honor,  what  my  brother 
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Horsky  is  saying  is  correct.  By  the  way,  our  evidence 

1046  is  limited  to  this  single  violation.  There  is  no  collateral 
violation  save  this  one. 

We  claim  this  not  as  one  of  the  violations  that  we  are  count¬ 
ing  on  as  a  basis  for  the  injunction,  but  rather  as  tending  to 
rebut  the  evidence  of  good  faith  of  the  defendant.  We  claim 
here  there  is  a  subsequent  violation,  and  if  we  have  to  go  into 
good  faith,  it  is  then  relevant  as  a  rebuttal. 

The  Court.  Obviously  they  have  not  been  informed  of  this 
and  they  had  no  opportunity  to  make  any  investigation  of  the 
facts. 

Mr.  James.  Mr.  Etelson  has.  The  attorneys  have  not — 
that  is  true. 

Mr.  Gordon.  We  have  not  been  given  any  particulars  of  this 
as  we  have  in  the  others.  As  far  as  I  know,  you  gentlemen 
have  not  told  me  anything  about  this.  Maybe  I  am  wrong, 
but  I  do  not  think  so.  I  did  not  even  know  this  man  was 
going  to  be  called.  I  don’t  know  yet  what  you  are  talking 
about,  except  that  it  is  a  new  case. 

Mr.  James.  That  is  perfectly  true. 

Mr.  Gordon.  That  is  the  way  it  seems  to  us.  Your  Honor — 
that  you  are  starting  the  case  over  again. 

The  Court.  It  seems  to  me  that  the  defendants  should  have 
an  opportunity  to  know  the  facts  of  this  case,  the  answer 
to  which  is  brought  out,  so  obviously  there  are 

1047  other  stories  told  by  this  witness.  I  think  I  shall  sustain 
the  objection. 

Mr.  James.  May  it  appear  on  the  record  that  we  are  offering 
to  prove  through  this  witness  and  a  subsequent  witness  a  viola¬ 
tion  subsequent  to  the  time  of  the  Temporary  Restraining 
Order,  and  we  limit  our  offer  for  the  sole  purpose  of  tending 
to  rebut  the  claim  of  good  faith  which  the  defendant  has  offered 
in  its  case  in  chief;  and  may  I  have  an  exception? 

The  Court.  Yes;  you  may  have  an  exception. 

IMr.  James.  The  plaintiff  rests,  Your  Honor. 

The  Court.  Plaintiff  rests? 

Mr.  James.  Yes. 

Witness  excused. 

*  *  «  *  * 

MEMORANDUM 

The  complaint  recites  that  in  the  judgment  of  the  Price  Ad¬ 
ministrator  the  defendant  has  engaged  in  actions  and  practices 
which  constitute  a  violation  of  Section  4  (a)  of  the  Emergency 
Price  Control  Act  of  1942  (Pub.  L.  421,  77th  Congress  2nd  Ses- 
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sion,  C-26)  hereinafter  called  the  Act,  in  that  it  has  violated 
the  General  Maximum  Price  Regulation,  as  amended,  herein¬ 
after  referred  to  as  the  Regulation,  issued  pursuant  to  Section 
2  (a)  of  the  Act;  and,  therefore  pursuant  to  Section  205  (a) 
of  the  Act,  the  Price  Administrator  brings  this  action  to  enforce 
Section  4  (a)  of  said  Act  and  the  Regulation. 

The  defendant  is  and  has  at  all  times  mentioned  herein  been 
engaged  in  the  sale  and  dcliverj’  of  commodities  in  the  retail 
mercantile  business  within  the  District  of  Columbia, 

Pursuant  to  the  provisions  of  Section  2  (a)  of  the  Act.  the 
Price  Administrator  published  in  the  Federal  Register  the  Gen¬ 
eral  Maximum  Price  Regulation,  effective  May  11, 1942  (7  F.  R. 
3152). 

1166  The  General  Maximum  Price  Regulation,  insofar 
as  the  same  is  material  here,  provides  in  substance: 

(a)  That  on  and  after  the  effective  date  of  the  Regulation 
no  person  shall  sell  or  deliver  any  commodity  at  a  price  higher 
than  the  maximum  ])rice  permitted  by  the  Regulation  (Sec¬ 
tion  1499.1). 

(b)  That  the  seller’s  maximum  price  for  any  commodity 
shall  be  the  highest  price  charged  by  the  seller  in  March  1942 
for  the  same  or  similar  commodity  (Section  1499.2). 

(c)  That  the  seller’s  maximum  price  for  any  commodity 
which  cannot  be  determined  as  aforementioned  (b)  shall  be 
determined  by  dividing  the  maximum  price  of  the  commodity 
by  the  replacement  cost  of  the  commodity,  the  percentage  so 
obtained  to  be  multiplied  by  the  cost  to  him  of  the  commodity 
being  priced,  and  within  10  days  after  determining  such  maxi¬ 
mum  price  the  seller  shall  rejiort  said  price  to  the  Office  of 
Price  Administration  upon  a  form  duly  filled  out  (Section 
1499.3). 

'(d)  Sellers  of  commodities  subject  to  maximum  prices  shall 
preserve  for  examination  all  their  existing  records  relating  to 
the  price  which  they  charged  for  such  commodities  during 
March,  1942,  and  shall  prepare  on  or  before  July  1,  1942.  on  the 
bhsis  of  all  available  information  and  records  and  thereafter 
keep  for  examination  by  any  i)erson  a  statement  showing  the 
highest  price  he  charged  during  March.  1942.  for  those  com¬ 
modities  sold  and  delivered  or  offered  for  sale  or  delivery  during 
said  month  with  an  appropriate  description  or  identification 
of  each  such  commodity  (Section  1499.11). 

1167  (e)  Every  person  selling  commodities,  the  maximum 
prices  of  which  are  set  by  the  regulation,  shall  keep 

records  showing  as  precisely  as  possible  the  basis  on  which 
he  determined  the  maximum  prices  for  those  commodities 
(Section  1499.12). 
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(f)  Every  person  offering  to  sell  cost-of-living  commodities 
at  retail  shall  plainly  mark  in  a  manner  visible  to  the  pur¬ 
chaser  the  maximum  price  of  such  commodity  and  shall  desig¬ 
nate  such  price  as  the  maximum  or  ceiling  price  (Section 
14.99.13). 

Plaintiff  says  that  the  defendant  company  has  violated  the 
provisions  of  the  General  Maximum  Price  Regulation  in  the 
following  particulars,  to-wit: 

(a)  Defendant  has  failed,  neglected  and  refused  to  use  the 
standards  and  methods  provided  in  Sections  1499.2  and  1499.3 
of  the  Regulation  to  determine  the  maximum  prices  on  com¬ 
modities  sold  or  delivered,  or  offered  for  sale  or  delivery,  by 
it  since  May  18,  1942,  which  said  maximum  prices  so  de¬ 
termined  were  in  excess  of  the  maximum  prices  permitted  by 
the  Regulation. 

(b)  Defendant  posted  as  its  maximum  prices  on  cost-of- 
living  commodities  offered  for  sale  at  retail  by  it  after  May  18, 
1942,  prices  in  excess  of  the  maximum  prices  permitted  by  the 
Regulation  (Section  1499.13). 

(c)  That  since  May  18,  1942,  the  defendant  has  sold  or  de¬ 
livered.  or  offered  for  sale  or  delivery,  commodities  subject  to 
the  General  Maximum  Price  Regulation  at  prices  in  excess  of 
the  maximum  prices  permitted  by  the  Regulation  (Section 

1499.1). 

1168  (d)  That  the  defendant  did  not  on  or  before  July  1, 

1942,  prepare  and  keep  for  examination  by  any  person 
(luring  ordinary  business  hours  a  statement  in  accordance  with 
the  Regulation  (Section  1499.11  [bl  and  b2]). 

(e)  That  the  defendant,  though  continuously  engaged  in 
the  retail  sale  and  delivery  of  commodities  subject  to  the  Regu¬ 
lation,  has  failed,  neglected  and  refused  to  keep  current  rec¬ 
ords  in  conformity  with  the  i^rovisions  of  Section  1499.12  of 
said  Regulation. 

(f)  That  the  defendant,  though  continuously  engaged  in  the 
retail  sale  and  delivery  of  cost-of-living  commodities  subject 
to  the  Regulation,  did  not  on  or  before  July  1.  1942.  prepare 
and  file  with  the  appropriate  War  Price  and  Rationing  Board 
a  statement,  relating  to  said  cost-of-living  commodities,  in 
conformity  with  Section  1499.13  of  said  Regulation. 

(g)  That  the  defendant,  though  continuously  engaged  in 
the  retail  sale  and  delivery  of  cost-of-living  commodities  sub¬ 
ject  to  the  Regulation,  has  failed,  refused  and  neglected  to  keep 
its  statement,  relating  to  said  cost-of-living  commodities,  up 
to  date  in  conformity  with  the  provisions  of  Section  1499.13 
of  said  Regulation. 
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The  Price  Administrator  seeks  an  injunction  enjoining  the 
defendant,  its  officers,  agents,  servants,  employees,  attorneys 
and  all  persons  in  active  concert  or  participation  with  the  de¬ 
fendant  from: 

(1)  Selling,  delivering,  or  offering  for  sale  or  deliver\%  any 
commodity  in  violation  of  The  General  Maximum  Price  Regu- 

I  lation  as  heretofore  or  hereafter  amended  and  attempt- 

1169  ing  or  agreeing  to  anything  in  violation  thereof  or  in  vio¬ 
lation  of  any  regulation  adopted  pursuant  to  said  Sec¬ 
tion  2  (a)  establishing  maximum  prices  for  said  commodities; 
and 

(2)  Failing  to  keep  complete  and  accurate  records  for  in¬ 
spection  by  the  Office  of  Price  Administration  as  required  by 
said  General  Maximum  Price  Regulation  as  heretofore  or  here¬ 
after  amended,  or  by  any  other  regulation  adopted  pursuant 
to  Section  201  (c)  of  the  Act  requiring  the  making  or  keeping 
of  records  or  the  making  of  reports. 

The  requirements  of  the  Act  and  regulation  are  recent.  The 
defendant  company  found  it  necesary  to  learn  and  understand 
the  requirements  of  the  act  and  the  regulation  and  to  plan 
and  organize  for  compliance  from  and  after  the  effective  date. 
The  opportunity  to  so  prepare  was  meagre  and  the  time  allowed 
for  compliance  was  brief.  Violations  occurred  but  I  do  not 
consider  them  numerous  in  view  of  the  difficulties  involved  in 
defendant’s  efforts  to  comply  with  the  act  and  regulation.  The 
defendant  company  is  a  large  retail  establishment  organized 
in  seventy-five  departments  under  the  direct  supervision  of 
buyers  and  merchandise  managers:  its  volume  of  business  is 
approximately  twenty  million  dollars  per  year;  its  employees 
range  in  number  between  nineteen  hundred  and  two  thousand: 
its  inventor\"  of  Januar\’  30. 1942.  showed  an  excess  of  one  mil¬ 
lion  two  hundred  thousand  items  of  merchandise;  it  had  be¬ 
tween  January  1,  1942.  and  November  1,  1942.  some  fifty-four 
thousand  and  thirty  transactions:  a  transaction  includes  any 
number  of  items  bought  by  a  customer  at  the  time  of  the 
transaction. 

The  defendant  took  timely,  positive  and  vigorous  measures 
to  understand  the  requirements  and  to  meet  them.  It 

1170  set  up  a  capable  organization  with  an  unlimited  expense 
account,  charged  with  the  duty  of  directing  and  super¬ 
vising  the  personnel  in  an  honest  and  sincere  effort  to  comply 
in  full  measure  with  the  requirements  of  the  act  and  regulation. 

Certain  it  is  that  violations  occurred,  but  I  do  not  find  that 
the  defendant  company  is  chargeable  with  bad  faith  or  of  dis- 
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loyal  motive  or  purpose.  It  is  not  charged  that  the  defendant 
was  wilful  in  its  violations  and  I  think  it  appropriate  to  say 
that  the  element  of  wilfulness  is  entirely  lacking  in  the  evidence. 

There  is  little  if  any  disagreement  as  to  the  facts.  I  think 
the  requirements  as  applied  to  the  conduct  of  defendant's 
business  were  somewhat  complicated.  The  defendant  com¬ 
pany  made  prompt  and  reasonable  efforts  to  meet  the  require¬ 
ments.  and  yet  violations  occurred.  As  I  view  the  evidence 
such  violations  were  the  result  of  errors  in  interpreting  the  act 
and  the  regulation  and  in  applying  same  to  the  transactions  of 
the  defendant  company.  Some  of  the  violations  may  have 
resulted  from  negligence  or  carelessness  but  I  find  them  inno¬ 
cent  in  character.  No  inference  of  intentional  wrong  doing 
may  be  drawn  from  them.  It  may  be  said  to  the  credit  of  the 
defendant  company  that  all  errors  and  mistakes  were  promptly 
corrected  as  soon  as  they  were  discovered.  It  should  also  be 
added  that  the  defendant  has  consistently  im])rovcd  its  methods 
and  its  records  to  more  fully  meet  the  requirements  of  the  act 
and  regulation  and  to  combat  the  difficulties  which  arise  from 
the  elements  of  human  frailty. 

The  contending  parties  pitch  their  battle  in  the  field  of  law. 
The  act  provides  in  part  as  follows: 

“Sec.  205.  (a)  Whenever  in  the  judgment  of  the  Administra¬ 
tor  any  person  has  engaged  or  is  about  to  engage  in  any  acts  or 
practices  which  constitute  or  will  constitute  a  violation  of  any 
provision  of  section  4  of  this  Act.  he  may  make  application  to 
the  appropriate  court  for  an  order  enjoining  such  acts  or  prac¬ 
tices,  or  for  an  order  enforcing  compliance  with  such  provision, 
and  upon  a  showing  by  the  Administrator  that  such  person  has 
engaged  or  is  about  to  engage  in  any  such  acts  or  practices  a 
permanent  or  temporary  injunction,  restraining  order,  or  other 
order  shall  be  granted  without  bond.” 

1171  Counsel  for  plaintiff  think  the  quoted  language  makes 
it  mandatory  for  a  court  to  issue  an  injunction  when 
any  violation  is  shown.  Counsel  for  defendant  insist  that  to 
so  hold  would  tie  the  hands  of  the  court,  contrary  to  legislative 
intent.  The  legislative  history  of  the  act  indicates  that  Con¬ 
gress  intended  and  proposed  that  the  courts  shall  have  jurisdic¬ 
tion  to  issue  whatever  order  to  enforce  compliance  is  proper  in 
the  circumstances  of  each  particular  case,  forseeing  the  exercise 
full  equitable  jurisdiction  to  the  end  that  justice  shall  be  done. 

I  am  sure  that  Congress  did  not  anticipate  one  hundred  per¬ 
cent  compliance.  The  act  is  a  war  measure  and  Congress  right- 
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fully  expected  conscientious  and  thoughtful  cooperation  of  loyal 
citizens.  Punishment  is  provided  for  wilful  violations  but 
where  violations  are  not  accompanied  by  the  element  of  wil¬ 
fulness  the  Price  Administrator  may  ask  and  have  the  powers 
of  the  court  as  an  aid  in  his  administration  of  the  act.  If  in 
such  circumstances  an  injunction  is  asked  the  court  is  not  de¬ 
prived  of  its  inherent  powers  by  calling  it  a  statutory  injunction. 
The  court  in  such  case  retains  its  implied  powers,  exercised  in 
a  sound  discretion.  Judicial  discretion  in  such  case  does  not 
mean  judicial  duty,  as  the  Price  Administrator  contends.  A 
court  of  equity  may  not  be  divested  of  jurisdiction  by  implica¬ 
tion.  The  general  equity  powers  of  a  court  remain  unimpaired 
e.xcei)t  where  a  statute  is  so  rigid  as  to  inhibit  the  application 
of  equitable  doctrines.  As  generally  understood  judicial  dis¬ 
cretion  includes  the  propriety  of  granting  appropriate 

1172  relief.  All  roles  in  equity  must  necessarily  be  sufficiently 
elastic  to  do  justice  in  the  case  under  consideration. 

Courts  of  equity  are  not  inquisitorial  but  remedial.  , 

In  support  of  an  application  for  statutory  injunction  it  is 
not  necessary  to  show  that  irreparable  injury  will  result  nor 
is  it  necessary  to  negative  an  adequate  remedy  at  law.  In 
other  respects  each  case  must  be  determined  upon  its  facts 
and  on  equitable  principles.  In  a  case  such  as  this  an  in¬ 
junction  should  not  issue  unless  thereby  better  compliance 
with  law  may  be  enforced.  Such  consideration  is  ad¬ 
dressed  to  the  sound  discretion  of  the  court.  In  such  case, 
where  violations  of  law  were  not  flagrant  and  occurred  despite 
reasonable  effort  to  comply  with  the  law.  the  court  should 
consider  upon  the  facts  of  a  particular  case  whether  there  is 
reason  to  anticipate  further  violations.  In  the  legislation 
here  involved  it  was  not  the  purpose  of  Congress  to  police 
industry  but  to  seek  compliance  for  the  public  good  and  to 
recognize  honest  and  true  efforts  to  meet  the  requirements  of 
the  law.  It  is  elementary  that  the  purpose  of  an  injunction  is 
to  deter  rather  than  to  punish.  In  the  circumstances  of  this 
case  I  do  not  find  that  there  is  reason  to  apprehend  future 
violations  of  the  act  and  regulation.  The  attitude  of  the  de¬ 
fendant  company  is  not  antagonistic  but  cooperative,  and  in 
my  judgment  an  injunction  would  not  be  in  the  public  interest. 
There  is  manifestation  of  good  faith  by  the  defendant, 

1173  and  I  find  no  likelihood  of  further  violation  by  it.  I 
conclude  that  a  just  result  requires  a  dismissal  of  plain¬ 
tiff’s  complaint.  There  is  abundant  support  in  the  authorities 


1 


I 


i 

1 


447 


for  the  view  which  I  have  taken  of  the  law  which  controls  the 
case.^ 

Counsel  for  defendant  will  submit  for  settlement  appropriate 
findings  and  a  suitable  form  for  final  order. 

F.  Dickinson  Letts,  Justice. 

[Endorsed:] Filed  March  12,  1943 

‘  [Title  omitted.] 

FINDINGS  OF  FACT 

1.  Leon  Henderson,  the  original  jilaintiff,  was  the  Price  Ad¬ 
ministrator.  During  the  progress  of  the  trial  he  resigned,  and 
Prentiss  M.  Brown,  his  successor  in  that  office,  was  substituted 
as  plaintiff. 

2.  Defendant  corporation  operates  a  large  department  store 
in  Washington,  D.  C.  The  store  enjoys  an  excellent  reputa¬ 
tion.  and  its  business  has  grown  from  a  volume  of  about  S500,- 
000  in  1894  to  about  820.000,000  in  1942. 

3.  The  Emergency  Price  Control  Act  was  approved  January 
30,  1942,  and,  prior  to  the  promulgation  of  the  General  Maxi¬ 
mum  Price  Regulation  the  application  of  which  is  involved  in 
these  proceedings.  The  Hecht  Company  had  already  taken 
steps  to  prepare  itself  for  compliance  with  whatever  price 
control  regulations  might  be  issued.  One  of  its  executives 
had  gone  to  Canada  to  study  and  report  on  the  Canadian  system 

^  Fleniivfj  v.  Lhirohi  Loosclraf  Wai'choiixr  Cotuptnnj.  Hour  Ro- 

portor  615  (E.  D.  Tenn.,  1942). 

Flcmhig  v.  Phippx.  3."  F.  Supp.  627  (T).  Md.  1940). 

Firming  v.  yatimuil  Hank  of  ('nniiiirrce,  41  F.  Slipp.  833  (S.  D.  W.  Va. 

1941) . 

Fleming  v.  Kull,  4  IVagp  Hour  Roportod  411  (E.  D.  Tex.  1941). 

Walling  v.  Woodruff,  6  Labor  Ca.ses  par.  61,  235  (M.  D.  Ga.  1942). 

Hendrrxoti  v.  Foiik(  n-Calamha  Corporation,  1  Price  Control  Cases,  par. 
50.  901  (W.  D.  Mo..  June  1.  1942). 

Securities  and  Exchange  Commission  v.  Lateson,  24  F.  Supp.  .360  (D.  Md. 
1938). 

Fleming  v.  .Jaeksonville  Paper  Company,  128  F.  (2d)  395  (C.  C.  A.  5th, 

1942) . 

National  Labor  Relations  Board  v.  Ford  Motor  Company,  119  F.  (2d)  326 
(C.  C.  A.  5th.  1941). 

Walling  v.  Builders'  Veneer  and  Woodteork  Co.,  45  F.  Supp.  808  (E.  D. 
Wis.  1942). 

National  Labor  Relations  Board  v.  Boss  Mfg.  Co.,  107  F.  (2d)  574  (C.  C.  A, 
7th,  1939). 
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of  price  control.  The  Hecht  Company  had  created  a  new  sec¬ 
tion  known  as  the  Price  Control  Office  with  office  space  set 
aside  within  the  store  which  was  to  be  devoted  entirely  to  price 
control.  This  was  headed  by  Mr.  Robert  Levi,  a  well 

1175  educated  and  well  trained  employee  who  had  a  wide 
knowledge  of  the  operation  of  the  store.  Mr.  Levi  was 

told  to  employ  such  persons  as  were  necessary  and  was  given 
an  unlimited  budget.  He  organized  his  section  and  assumed 
the  direction  of  compliance  with  certain  price  regulations  re¬ 
lating  to  nylon  hose,  household  mechanical  refrigerators,  and 
household  vacuum  cleaners  which  had  been  put  in  effect  prior 
to  the  promulgation  of  the  General  Maximum  Price  Control 
Regulation. 

4.  Prior  to  the  promulgation  of  the  General  Maximum  Price 
Control  Regulation.  The  Hecht  Company  had  also  made  evi¬ 
dent  its  desire  to  cooperate  with  the  Office  of  Price  Administra¬ 
tion.  Its  store  was  made  available  to  members  of  the  staff  of 
the  Office  of  Price  Administration  on  numerous  occasions,  and 
Mr.  Dulcan.  the  general  manager,  proffered  the  store  .and  its 
personnel  as  a  testing  or  proving  ground  or  laboratory,  in  which 
the  Office  of  Price  Administration  might  check  or  experiment 
with  any  regulation  which  might  be  issued.  The  Hecht  Com¬ 
pany  staff  prepared  drawings  which  were  used  as  illustrations 
in  a  bulletin  later  issued  by  the  Office  of  Price  Administration. 

5.  General  Maximum  Price  Regulation,  promulgated  by  the 
Price  Administrator,  was  dated  Ajtril  28.  1942.  was  published 
in  the  Federal  Register  April  30.  1942.  and  was  to  become  effec¬ 
tive  as  to  manufacturers  on  May  11.  and  as  to  retailers  on  May 
18.  1942.  It  provided  that  a  seller’s  maximum  price  for  any 
commodity  should  be.  in  those  cases  in  which  the  seller  dealt 
in  the  same  or  similar  commodities  during  March  1942,  the 
highest  price  cliarged  by  the  seller  during  ^larch  1942  for  the 
same  commodity,  or  if  no  charge  was  made  for  the  same  com¬ 
modity,  for  the  similar  commodity  most  nearly  like  it. 

1176  and  in  those  cases  in  which  the  seller  did  not  deal  in  the 
same  or  similar  commodities  during  March  1942  the 

highest  ]irice  charged  during  that  month  by  the  most  closely 
competitive  seller  of  the  same  class  for  the  same  commodity, 
or  if  no  charge  was  made  for  the  same  commodity  for  the  similar 
commodity  most  nearly  like  it.  It  was  provided  that  for  the 
purpose  of  the  regulation  the  highest  price  charged  by  a  seller 
during  March  1942  should  be  the  highest  price  which  the  seller 
charged  for  a  commodity  delivered  by  him  during  March  1942, 
or  if  the  seller  made  no  such  delivery  during  March  1942,  his 
highest  offering  price  for  delivery  during  that  month.  It  was 
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provided  that  in  cases  where  the  same  or  similar  commodities 
had  not  been  sold  by  the  seller  or  by  his  competitors  the  seller’s 
maximum  price  should  be  determined  by  the  seller  selecting 
from  the  same  general  classification  and  price  range  as  the  com¬ 
modity  being  priced  the  comparable  commodity  for  which 
the  seller  could  establish  a  price  and  of  which  the  seller  delivered 
the  largest  number  of  units  during  March  1942,  that  the  seller 
should  divide  his  maximum  price  for  that  commodity  by  his 
replacement  cost  of  that  commodity,  and  should  multiply  the 
percentage  so  obtained  by  the  cost  to  him  of  the  commodity 
being  priced,  and  that  the  resulting  figure  should  be  the  max¬ 
imum  price  of  the  commodity  being  priced.  The  regulation  also 
provided  that  a  seller  should  preserve  existing  records  relating 
to  prices  for  commodities  delivered  during  March  1942,  and 
offering  prices  during  that  month,  that  he  should  prepare  prior 
to  July  1,  1942,  and  thereafter  keep  for  examination,  a  state¬ 
ment  showing  the  highest  prices  charged  for  commodities  deliv¬ 
ered  during  March  1942  and  offering  prices  for  delivery  during 
that  month  together  with  an  appropriate  description  or 
1177  identification  of  each  such  commodity;  and  that  he 
should  keep  records  relating  to  the  prices  charged  for 
commodities  sold  after  the  effective  date  of  the.  regulations  and 
records  showing  the  basis  on  which  he  determined  maximum 
prices  for  those  commodities.  The  regulation  also  provided 
that  in  the  case  of  certain  commodities  designated  as  cost-of- 
living  commodities  and  listed  in  an  appendix  to  the  regulation 
every  seller  should  on  and  after  May  18.  1942.  mark  the  maxi¬ 
mum  price  of  such  commodity  on  the  commodity  or  post  such 
price  in  the  store,  and  that  lists  of  such  commodities  with  the 
maximum  selling  price  and  with  appropriate  descriptions  should 
be  filed  in  the  Office  of  Price  Administration  on  or  before  June 
1, 1942.  and  thereafter  kept  up  to  date  by  monthly  supplements. 

6.  Mr.  Levi  secured  an  advance  copy  of  General  Maximum 
Price  Regulation,  several  days  before  it  was  formally  pub¬ 
lished.  and  immediately  mapped  out  and  put  in  effect  a  series 
of  moves  to  bring  The  Hecht  Company  into  compliance.  This 
work  had  to  l>e  done  rapidly  because  of  the  limited  period  of 
time  after  April  28,  1942.  the  date  of  the  promulgation  of  the 
General  Maximum  Price  Regulation  and  before  May  18.  1942. 
the  date  on  which  the  maximum  prices  were  to  become  effective 
and  the  posting  made,  and  before  June  1.  1942.  when  the  list  of 
cost-of-living  commodities  was  to  be  filed.  The  Washington 
store  of  The  Hecht  Company  contained  107  selling  departments, 
each  of  which  was  in  effect  a  small  store.  The  head  of  each 
department  was  called  a  “buyer”,  some  of  whom  had  charge 
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of  more  than  one  department.  It  was  the  duty  of  the 

1178  buyer  to  order  the  goods  for  his  department,  to  price 

them,  to  sell  them,  and  generally  to  manage  the  depart¬ 
ment.  The  primary  responsibility  for  compliance  with  the  vari¬ 
ous'  aspects  of  the  regulations  was  placed  on  the  buyers  in  the 
various  departments.  This  was  the  only  course  that  could  have 
been  followed,  since  only  the  buyers  were  sufficiently  well  ac¬ 
quainted  with  the  stock  and  the  operation  of  their  depart¬ 
ments  to  be  able  to  determine  what  deliveries  had  been  made 
in  March.  1942,  and  at  what  prices,  and  to  compare  the  articles 
on  hand  with  the  articles  delivered  in  March.  To  insure  that 
the  buyers  accepted  and  fulfilled  the  responsibility  thus  imposed 
upon  them,  Mr.  Levi  interpreted  the  regulations  and  applied 
them  to  the  particular  problems  of  the  store,  prepared  and 
distributed  memoranda  and  forms,  conducted  frequent  meet¬ 
ings  of  the  buyers,  answered  questions,  and  in  general  made 
the  buyers  aware  of  what  had  to  be  done  to  comply  with  the 
regulations  and  kept  track  of  their  performance.  Mr.  Levi 
devoted  all  of  his  time  to  this  work  and  he  had  seven  assistants 
who  devoted  all  of  their  time  to  it.  He  kept  closely  in  touch 
with  developments  at  the  Office  of  Price  Administration,  and 
subscribed  to  a  number  of  services  which  kept  him  informed  of 
new  regulations  and  interpretations.  About  June  20.  1942. 
Mr.  Levi  resigned  to  become  an  Ensign  in  the  United  States 
Coast  Guard  and  his  place  was  taken  by  Mr.  Etelson  who  had 
been  with  the  store  for  many  years  and  was  well  qualified  to 
carry  on  the  work.  Mr.  Etelson  had  been  prepared  for  the  post 
by  Mr.  Levi  for  about  a  month  before  Mr.  Levi  left  the  store. 
From  the  time  he  replaced  Mr.  Levi.  Mr.  Etelson  continued  the 
program  of  educating  and  supervising  the  staff  of  The  Hecht 
Company  in  order  to  insure  compliance  with  the  regulations  of 

the  Office  of  Price  Administration. 

1179  7.  Notwithstanding  the  work  of  Mr.  Levi  and  Mr. 

Etelson.  the  buyers  made  mistakes.  The  Washington 

store  of  The  Hecht  Company  has  approximately  two  thousand 
employees.  Its  inventory  of  January  30.  1942  showed  an  ex¬ 
cess  of  one  million  two  hundred  thousand  items  of  merchan¬ 
dise;  it  had  between  January  1.  1942  and  November  1,  1942 
some  fifty-four  thousand  and  thirty  transactions  in  the  furni¬ 
ture  departments  alone.  A  transaction  includes  any  number 
of  items  bought  by  a  customer  at  the  time  of  the  transaction. 
The  application  of  the  regulations  to  the  pricing  of  a  particular 
article  often  involved  interpretation  of  the  regulations  as  well 
as  exact  knowledge  of  the  nature  of  the  article,  whether  the 
same  or  similar  articles  had  been  delivered  in  March  1942,  etc. 
The  buyers  w’ere  merchants  who  were  not  trained  in  such  inter- 
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pretation.  The  correct  pricing  of  the  articles  was  made  dif¬ 
ficult  by  the  novelty  of  the  regulations,  by  the  large  volume 
of  articles,  by  the  fact  that  the  comparisons  were  with  deliv¬ 
eries  two  months  before  as  to  which  it  was  often  hard  to  find 
adequate  records.  The  buyers  were  further  confused,  and  the 
work  of  Mr.  Levi  and  Mr.  Etelson  and  the  Price  Control  Office 
of  the  store  was  made  much  more  difficult,  by  the  fact  that 
there  were  numerous  other  regulations  of  the  Office  of  Ptice 
Administration,  many  of  which  in  whole  or  in  part  were  ap¬ 
plicable  to  the  store,  and  which  were  all  different  from  General 
Maximum  Price  Regulation  and  many  of  which  differed  from 
each  other  in  their  method  of  determining  prices,  including 
regulations  relating  to  summer  seasonal  commodities,  women’s, 
girls’,  and  children’s  outwear  garments,  men’s  and  boys’  tail¬ 
ored  clothing,  women’s  fur  garments,  fall  and  winter  seasonal 
commodities,  bed  springs,  waterproof  rubber  footwear, 
1180  stirrup  pumps,  phonograph  records,  paper  products, 
corded  yarn  garments,  and  women’s  silk  hosiery,  and  in 
addition  were  numerous  amendments  issued  from  time  to  time 
by  the  Office  of  Price  Administration  of  not  only  the  General 
Maximum  Price  Regulation  but  also  of  the  other  Maximum 
Price  Regulations.  Mistakes  in  pricing  were  caused  by  dif¬ 
ficulties  and  delays  in  determining  what  articles  had  been  de¬ 
livered  in  March  and  at  what  prices,  occasionally  errors  would 
be  made  because  of  human  mistakes  in  listing,  typing  or  copy¬ 
ing.  and  in  some  instances  the  buyers  permitted  articles  to  be 
sold  before  the  proper  price  had  been  established  for  them. 
In  a  few  instances  buyers  erroneously  believed  that  prices  could 
be  equalized  so  that  items  of  the  same  value  would  not  be  sold 
at  different  prices.  Mistakes  were  made  in  listing  owing  to  the 
fact  that  some  of  the  buyers  misinterpreted  the  requrrement 
for  listing  all  items  sold  or  delivered  for  sale  in  March,  and 
listed  only  a  representative  selection  of  goods  showing  each 
price  range,  style  and  cost,  but  not  each  source  or  style  number, 
and  the  same  misunderstanding  caused  the  omission  of  items 
newly  received  which  were  similar  to  items  already  listed.  In 
one  department  a  buyer,  whose  listing  was  otherwise  quite 
complete,  erroneously  believed  that  slippers,  play  shoes,  and 
rubbers  were  not  cost-of-living  commodities  and  that  they  did 
not  have  to  be  listed.  These  mistakes  in  pricing  and  listing 
were  all  made  in  good  faith  and  without  intent  to  violate  the 
regulations.  The  performance  of  the  store  as  to  posting  was 
excellent. 

8.  In  the  latter  part  of  September  1942,  the  Office  of  Price 
Administration  commenced  an  investigation  which  continued 
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for  approximately  six  weeks  and  in  which  ten  people 

1 181  took  part  from  time  to  time.  The  Hecht  Company  gave 
the  investigators  every  possible  help,  and  made  avail¬ 
able  for  assistance  to  the  investigators  its  own  personnel,  in¬ 
cluding  Mr.  Etelson.  the  Price  Control  Administrator  of  the 
store,  and  the  buyers  in  the  departments  which  were  under 
investigation.  The  services  of  such  people  were  quite  largely 
utilized  by  the  investigators.  The  investigation  disclosed  that 
buyers  had  made  the  mistakes  set  forth  in  the  preceding  para¬ 
graph.  The  complexity  of  the  subject  caused  the  investigators 
sent  by  the  Office  of  Price  Administration  also  to  make  nu¬ 
merous  mistakes  in  their  report. 

9.  The  mistakes  brought  to  light  by  the  investigation  were 
at  once  corrected,  and  vigorous  steps  were  taken  by  The  Hecht 
Company  to  prevent  recurrence  of  these  mistakes  or  further 
mistakes  in  the  future.  Mr.  Etelson’s  staff  was  increased  sev¬ 
eral  times  until  it  reached  the  number  of  twenty-eight  em¬ 
ployees  who  were  engaged  under  his  direction  in  seeing  that 
the  store  complied  with  the  regulations  as  to  price  control. 
New  methods  of  control  were  instituted  so  that  by  early  No¬ 
vember  1942  the  system  was  as  follows:  Copies  of  all  orders 
for  articles  go  to  the  store’s  price  control  office.  If  it  is  a  re¬ 
order  of  an  article  already  registered  at  the  price  control  office 
the  buyer  must  put  on  the  copy  in  green  ink  the  page  and  line 
number  at  which  the  article  is  registered  in  the  ceiling  price 
book.  If  the  order  is  for  a  new  article  the  order  must  have 
attached  to  it  a  form  supplied  by  the  store  which  indicates  the 
basis  of  the  comparison  in  accordance  with  the  procedure  out¬ 
lined  in  paragraph  5.  supra,  or  the  method  of  establishing  the 
ceiling  price  for  the  new  item  if  it  is  covered  by  a  regulation 
other  than  the  General  Maximum  Price  Regulation.  The 

'  price  control  office  checks  the  form  to  see  that  it  is 

1182  properly  filled  out.  that  the  article  upon  which  the  com¬ 
parison  is  based  is  listed,  and  at  the  price  as  indicated 

oil  the  form,  and  that  the  comparison  appears  to  be  a  proper 
one.  Where  goods  are  ordered  to  be  sold  in  the  future  and  the 
price  cannot  be  established  at  once  the  form  is  left  blank,  and 
a  statement  is  attached  that  the  goods  must  not  be  brought 
from  the  warehouse  to  the  store  until  the  buyer  has  been  noti¬ 
fied  and  a  ceiling  price  established.  After  a  copy  of  the  order 
has  gone  through  the  price  control  office  it  goes  to  the  invoice 
office  to  be  held  until  the  merchandise  arrives.  It  is  then 
matched  against  the  merchandise,  and  the  invoice  office  puts 
•on  the  invoice  in  red  ink  the  retail  price  and  in  green  ink  the 
ceiling  price  and  then  sends  the  form  back  to  the  price  control 
office,  thus  showing  that  the  goods  have  arrived  and  have  been 
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priced.  The  invoice  then  goes  to  the  markers,  who  make  up 
the  price  tickets  and  put  on  them  the  retail  and  ceiling  prices. 
The  price  tickets  are  then  afl&xed  to  the  items.  No  article  can 
go  on  the  floor  of  the  store  until  all  this  has  been  done.  More¬ 
over.  although  the  regulations  provide  that  the  ceiling  price 
need  be  stated  only  on  cost-of-living  commodities  the  store  is 
now  putting  the  ceiling  price  on  every  article  that  comes  in. 
The  payroll  of  the  price  control  oflSce  for  the  week  ending  De¬ 
cember  19.  1942.  had  reached  the  sum  of  S853.00  for  employees 
who  devoted  all  their  time  to  that  work.  Taking  the  propor¬ 
tion  of  the  time  of  other  employees  which  is  devoted  to  this 
work  the  additional  sum  of  Sl.267.50  was  expended  at  that 
time  weekly  by  The  Hecht  Company  in  complying  with  the 
regulations. 

10.  It  has  always  been  the  policy  of  The  Hecht  Com¬ 
pany  to  give  a  customer  credit  for  any  overcharge  w’hich 

1183  may  have  been  discovered  by  the  store,  and  The  Hecht 
Company  is  making  repayment  of  all  overcharges 

brought  to  light  by  the  investigation  in  case  of  customers  who- 
can  be  identified.  The  Company  proposes  to  contribute  to 
some  local  charity  the  amount  of  any  such  overcharges  which 
cannot  thus  be  allocated. 

11.  December  8,  1942.  Leon  Henderson  who  was  then  the 
Price  Administrator  instituted  this  suit,  asking  that  this  de¬ 
fendant  be  enjoined  from  violating  the  General  Maximum 
Price  Regulation  or  any  regulation  adopted  pursuant  to  the 
provisions  of  the  statute  establishing  maximum  prices  or  re¬ 
quiring  the  making  or  keeping  of  records  or  the  making  of 
reports.  The  defendant  received  no  warning  before  the  insti¬ 
tution  of  the  suit.  There  has  never  been  any  refusal  by  the 
store  or  any  of  its  employees  to  comply  with  any  orders  or 
requests  of  the  OflSce  of  Price  Administration. 

12.  The  defendant  and  its  employees  have  attempted,  in 
good  faith,  to  comply  with  the  act,  and  have  taken  vigorous 
steps  to  do  so.  The  compliance  thus  resulting  has  been  very 
substantial.  Violations  have  occurred,  but  they  have  not  been 
numerous  in  view  of  the  difficulties  involved  in  the  defend¬ 
ant’s  efforts  to  comply.  There  w’ere  no  wilful  violations.  Mis¬ 
takes  have  been  corrected  as  soon  as  discovered,  and  vigorous 
steps  have  been  taken  to  insure  against  their  happening  again 
and  to  combat  the  difficulties  which  arise  from  human  frailty. 
These  acts  have  all  been  done  voluntarily  and  at  considerable 
expense,  in  a  spirit  of  full  cooperation  with  the  Office  of  Price 

Administration  and  with  its  aims  and  policies.  The 

1 184  defendant’s  system  of  control  has  been  greatly  improved,, 
and  no  one  has  suggested  to  the  defendant  how  its 
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present  method  of  compliance  can  be  made  better.  An  injunc¬ 
tion  would  have  no  effect  by  way  of  insuring  better  compliance 
in  the  future,  and  would  be  unjust  to  the  defendant.  An  in¬ 
junction  would  not  be  in  the  public  interest. 

March  l2, 1943. 

F.  Dickinson  Letts,  Justice. 

1185  [Endorsed:]  Filed:  Mar.  12,  1943. 

[Title  omitted.] 

CONCLUSIONS  OF  LAW 

1.  Section  205  (a)  of  the  Emergency  Price  Ck)ntrol  Act  of 
1942  does  not  require  this  Court  automatically  to  issue  an  in¬ 
junction  in  any  case  where  violations  of  the  statute  are  shown 
or  admitted. 

2.  The  purpose  of  an  injunction  is  to  deter  rather  than  to 
punish,  and  an  injunction  should  not  issue  unless  thereby  better 
compliance  with  the  law  may  be  enforced.  Each  case  must  be 
measured  and  decided  according  to  its  own  circumstances,  and 
the  Court  may  exercise  its  discretion  in  accordance  with  the 
equities  of  the  case. 

3.  The  complexity  of  the  regulations  and  the  difficulty  of 
compliance  are  not  in  themselves  defenses  in  this  case,  but  may 
be  considered  in  connection  with  other  evidence  bearing  on  the 
extent  of  the  defendant’s  efforts  to  comply. 

4.  "Where  the  defendant  has  made  a  determined  effort  to 
comply  with  the  regulations  issued  under  the  Emergency  Price 
Control  Act  of  1942,  and  where  violations  were  the  result  of 

errors  on  the  part  of  employees  of  the  defendant  made  in 

1 186  good  faith,  and  where  the  attitude  of  the  defendant  is  not 
antagonistic  but  is  cooperative,  and  where  the  defendant 

has  improv^  its  system  of  control  so  that  the  indication  is  that 
there  will  be  no  further  violations  except  such  as  may  be  caused 
by  human  frailties,  an  injunction  would  be  unjust  to  the  de¬ 
fendant  and  would  not  be  in  the  public  interest  and  this  court 
should  decline  to  issue  an  injunction. 

March  12,  1943. 

I 


F.  Dickinson  Letts.  Justice. 
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1187  In  the  District  Court  of  the  United  States  for  the 

District  of  Columbia 

Civil  Action  No.  17995 

Prentiss  M.  Brown,  price  administrator,  plaintiff,  vs.  The 
Hecht  Company,  defendant. 

ORDER  DISSOLVING  TEMPORARY  RESTRAINING 
ORDER  AND  DISMISSING  SUIT 

This  case  came  on  to  be  heard,  and  it  is  by  the  Court  this 
12th  day  of  March,  1943. 

Adjudged  and  Ordered,  That  the  temporary  restraining  order 
heretofore  issued  in  the  above  entitled  cause  on  December  8, 
1942.  be  and  the  same  is  hereby  dissolved,  and  it  is 
Further  adjudged  and  Ordered.  That  the  complaint  in  the 
above  entitled  cause  be.  and  the  same  is  hereby,  finally 
dismissed. 

F.  Dickinson  Letts,  Justice. 
[Endorsed:]  Filed:  March  12, 1943. 

PLAINTIFFS  EXHIBIT  9 

54-512 


Date .  Dept.  No . 

Mfg. . Confirmation  No 


Change  in  Retail  □  Excess  □  Ordered  □  Samples  □ 
Reinstate  □  Orig.  Sh.  Date  □  Cancellation  Date  □ 
Change  in  Date  □ 

Remarks,  Be  brief  but  specific . . 


Style 

Quan¬ 

tity 

Descrip¬ 

tion 

1 

1  Cost 

1 

1 

j 

Retail  on 
confir¬ 
mation 

j 

1 

i 

1 

To  be 
re¬ 
tailed 

Total 

Cost 

Re¬ 

tail 

1 

1 

[ 

i 

Inv.  Office 


OK 

Div.  Mdse.  Mgr. 


Signed 
-  Buyer 
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1205  PLAINTIFFS  EXHIBIT  3 

'  Buyer’s  and  Merchandise  Manager’s  AFFIDA\^T 

I,  Ben  Rose,  beii^g  duly  sworn,  depose  and  say  that  I  am  the 
buyer  of  the  Boys’  Clothing  Department,  No.  26  of  the  Hecht 
Co.,  Washington  D.  C. 

I,  Philip  Straus,  being  duly  sworn,  depose  and  say  that  I  am 
the  Merchandise  Manager  of  the  Boys’  Clothing  Department 
No.  26  of  the  Hecht  Co.,  Washington  i).  C. 

And  that  this  list  of  maximum  prices  of  “Cost  of  Living 
Commodities”  required  under  the  maximum  price  regulation 
was  prepared  under  my  supervision : 

And  that  the  information  contained  therein  is  accurate  and 
correct  to  the  best  of  my  knowledge, 

Ben  Rose, 

Buyer. 

P.  C.  Str,aus, 
Merchandise  Manager. 

Sworn  to  before  me  this  third  day  of  June  1942. 

!  Roscoe  W.  Reichard. 

Notary. 

1214  PLAINTIFF’S  EXHIBIT  G 

Boys’  Clothing 

Dept.  26 

Mdse,  in  Stock  on  Oct.  6.  1942,  but  Not  on  a  Submitted  Ceiling 

Price  List 


Mimufacturer  IVscripiion 


Kraft  Barth .  3  pcs.  65  Rop.  35 

cotton. 

3  pcs.  65  wool,  25 
Rep.  9  hair, 

Saffer . . .  3  pc.s.  all  wool . 

Weiner- Katz .  2  pcs.  covert.  70 

wool.  30  reused. 

Saffer .  3  pcs.  100%  wool _ 

3  pcs.  100%  wool _ 

3  pcs.  100%  wool _ 

!  3  pcs.  100%  wool _ 

4  pcs.  100%  wool _ 

Kittey  Bros _  4  pcs.  100%  wool _ 

Saffer . . .  4  pcs.  100%  wool _ 

Picorello  Singer.,  3  pcs.  100%  wool 

suit. 


.stylf  .No. 


Date  on 
price 
ticket 


Man- 
S«>llint;  utac- 
prici'  turcr’s 
No. 


S-42  $22.  50 

2-42  25.  00 

1-42  22.  50 
9-42  19.  95 


79011 

7206! 

7060 

7925! 

17601 

5613 

6704! 

7910; 


9-42  35.  00 
9-42  25.  00 
9-41  32.  50 
9-42  35.00 
9-411  37.  50 
9-41  39.  95 
4-42|  39.  95! 
9-42i  25.  OO' 
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PL.\IXTIFF’S  EXHIBIT  6-Continued 


Msnufncturor  | 

1 

1 

Description 

Stylo  N’o. 

Dato  on 
prlc«‘ 
tickot 

Sollinc 

price 

Man¬ 

ufac¬ 

turer’s 

No. 

1 

Wcincrt  Katz.  _ ! 

20  wool _ _ 

2616 

17.  55 

266 

I 

30  reused _ 

1 

45  cotton . . 

1 

2  piece . 

1 

65  reprocessed . 

35  cotton _ _ 

1616,  1916 

17.  95 

1416 

,”)0  wool _ 

4318 

IS.  95 

882 

50  reused  wool . 

1 

2  piece . . 

! 

60  wool . . . . 

43.54 

18.  95 

882 

40  reprocessed . 

20  wool . . . 

8233.  8239 

18.95 

527 

2.5  reprocessed _ 

22  reused.. . . 

33  ravon . 

Sol  Duchovnay. ... 

28  wool _ 

4527 

18.  95 

3  pants,  42  reproc¬ 
essed. 

30  reused _ 

1 

i 

1 

50  reprocessed _ _ 

21.  00 

Sol  Duchovnay. . . . 

30  ravon _ _ 

2854 

20  cotton _ 

Wcinprt  Katz.  .  . 

2  piece . . 

1818,  1118 

15.  95 

882 

50  wool _ _ 

4.5*:  reused . . . 

4}^  other _ 

1215  Saffer . . 

3  pcs.  100%  wool 
suit. 

3  pcs.  100%  wool 
suit. 

4  pcs.  100%  wool 
.suit. 

3  pcs.  100%  wool 
suit. 

4  pcs.  100%  wool 
suit. 

3  pcs.  100%  wool 
suit. 

3  pcs.  100%  wool 
suit. 

3  pcs.  100%  wool 
suit. 

3  pcs.  100%  wool 
suit. 

!  4  pcs.  100%  wool 
j  suit. 

;  3  pcs.  65  Rep.  35  Cot- 
I  ton. 

!  3  pcs.  40  Rep.  30 
j  Wool  30  Reused. 

3  pcs.  2  trousers.  50 
j  wool.  48  Reused,  2 
j  other  fibers. 

;  3  IKS.  50  wool,  48  Rc- 
!  used. 

5017 

1-42 

22.  50 

Schneider,  Hoffen- 
berp  &  Mines. 

Picorello  &  Singer. . 

Schneider,  Hoffen- 
berg,  &  Mines. 

42,505 

7912 

7214 

7924 

5017 

.5026 

7913 

7925 

7915 

6406 

i  5212 

1 

j  8504 

1314 

i 

11-41 

2-42 

9-42 

2-42 

1- 42 

9-42 

1 

^  9-42 

1  2-42 

'  8-42 
:  8-41 

2- 42 

1 

1 

3- 42 

1 

1 

25.  00 

29.  75 

!  25.  00 

!  29.  75 

1 

i  22.  50 

1 

t  22.  50 

1 

35.  00 

35.  00 

j 

29.  75 

!  22.  50 

1 

i  22.  50 

1 

■  25.  00 

25.  00 

i 

1 

i 

i 

i 

j 

1 

1 

1 

1 

458 


PL*\IXTIFF’S  EXHIBIT  6— Continued 


Manufacturer 

1 

1 

I><•^lcription 

1 

1 

1 

Styl*'  Xo.  j 

j 

1 

Date  on  i 
prico 
ticket 

St'llinp 

price 

i 

SafTer . ! 

3  pcs.  100%  wool _ 1 

5628 

4-42' 

32.  50 

Schneider,  Hoffen-  j 

3  pcs.  65  wool.  26  rep.  1 

6833; 

2-42 

25.  001 

t)erg,  &  Mines.  1 

9  hair. 

I 

1 

1 

Saffer . 1 

4  pcs.  100%  wool _ ! 

6736i 

4-42| 

39.  95I 

1 

3  pcs.  100%  wool - 1 

79261 

&-42; 

35.  00; 

[ 

3  pcs.  100%  wool _ 1 

7925; 

9-42; 

35.  00' 

Picorello  Singer.. | 

3  pcs.  65  wool,  26  rep., 

6835 1 

2-42 

25.  00' 

1 

9  hair.  i 

3  pcs.  100%  wool _ ; 

1 

7932 

2-42 

25.  00' 

1  j 

3  pcs.  100%  wool _ ! 

89811 

2-42 

32.  50l 

Kraft  Barth . j 

3  pcs.  65  Rep.  W.  35  j 

6400; 

8-42, 

22.  50! 

! 

cotton. 

' 

i 

'  I 

3  pcs.  65  Rep.  W.  35  ; 

6405 

8-42 

22.  50 

Wiener  «!(:  Katz . 

cotton. 

2215i 

1 

23.  50! 

4  pcs.  65  Rep.  W.  35  i 

9-41 

cotton. 

1 

Saffer. ...  . .  j 

3  pcs.  100%  wool _ 

5020* 

11-41 

22.  50' 

3  pcs.  100%  wool _ 

7930 : 

8-42 

35.  00: 

1 

3  pcs.  100%  wool _ 

7912; 

8-42 

35.  00| 

i 

3  pcs.  100%  wool _ 

7926; 

8-42 

35.  00 i 

3  pcs.  65  wool,  25 

6883! 

2-42 

25.  00 

' 

rep.,  9  hair  11-6. 

3  pcs.  65  wool.  25 

6835 

2-42 

25.  00 

rep.,  9  hair  11-6. 

Lewisohn . 

3  pcs.  2  trousers.  50 

6336 

9-42 

25.  00; 

wool  50  rep. 

1 

Saffer .  . 

4  pcs.  100%  wool _ 

6736 

4-42 

39.  95 

3  p>cs.  100%  wool _ 

706 

9-41 

32.  50 

4  pcs.  100%  wool _ 

1760 

9-41 

37.  50 

Kittev . 

4  pcs.  100%  w’ool _ 

5631 

^41 

39.  95 

Saffer . 

3  pcs.  100%  wool _ 

7210 

9-42 

25.  00 

Kraft  Barth . 

3  pcs.  65  Rep.,  35 

6402 

9-42 

19.  95 

S^er . 

cotton. 

3  pcs.  100%  wool _ 

7912 

8-42 

35.  00 

1 

2  pcs.  50  wool,  50  Re- 

6317 

8-42 

21.  00 

u.sed. 

2  pcs.  50  wool.  50  Re- 

6319 

8-42 

21.  00 

used. 

3  i>cs.  65  w’ool,  26 

6835 

2-42 

25.  00 

rep..  9  hair. 

1216  #882 . 

2  piece  tweed . 

60%  wool . . 

4364 

18.  95 

40%  reprocessed  wool 

#882 . . 

2  piece  tweed . 

4317 

1&  95 

50%  wool . . 

50%  reused  wool _ 

S.  Bivsh . 

2  Knickers . 

5101 

11.  95 

12  wool . . 

3714  reused . 

50%  ravon . . 

Draft  Barth . 

Stout — 2  piece . 

6404 

17.  95 

long  suit . . . 

6405 

65%  reprocessed. .  .  . 
35%  cotton . 

Man¬ 

ufac¬ 

turer’ 

No. 


[ 
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f 

PLAINTIFF’S  EXHIBIT  6— Continued 

» 

♦ 

Manufacturer 

1 

i 

1  Petcription 

i 

1  1  Date  on 

1  Stylo  No.  1  price 

1  j  ticket 

1 

j  Selling 
'  price 

1 

1  Manu- 
1  ufac- 
:  luror’s 

1  No. 

Kraft  Barth . 

Stocky  Knicker . 

i  6405  .. 

I  14.  95 

Suit . 

6400. . 

^  ! 

65%  reprocessed _ 

1 

35%  cotton . 

! . .1. 

,  Schneiderman _ 

Jr.  iluKbv  Suit . 

i  17271 . 

11.  95 

1 

1  pair  longies _ 

1728; . 

1 

50%  wool .  ' 

1  1 

48%  reused .  i 

-  . . 1 . 1 

2%  other  fibers . i 

Schneiderman  ... 

Jr.  Rufiby  Suit.  _ j 

1602, . 

10.  95 

1  pair  knickers _  . 

1606'...  . 

S  ' 

65%  wool.  35  cotton.! 

1605  .  .  1 

60%  reproces-M-d  wool  ' 

1640,...  .  1 

40%  ravon . . .  i 

1608, _  ! 

Kraft  Barth  .  1 

Stocky _  .  ..  ! 

6407i . i 

16.  95! 

1 

2  piece  loiiKie. .  .  | 

64041...  .  1 

—  ■  -  -  i 

!  Suit . .  -  -  t>400! 

I  65%  reprocessed  ...  64021 

j  35%  cotton..  _ I _ j 
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1221  PLAINTIFFS  EXHIBIT  38 

Buyer’s  and  Merchandise  Manager’s  Affidavit 

I,  Jean  Rothenberg.  being  duly  sworn,  depose  and  say  that 
I  am  the  buyer  of  the  Hosiery  Department.  No.  47  of  the  Hecht 
Co.,  Washington.  D.  C. 

I.  Harry  Weisman,  being  duly  sworn,  depose  and  say  that  I 
am  the  Merchandise  Manager  of  the  Hosiery  Department  No. 
47  of  the  Hecht  Co.,  Washington.  D.  C. 

And  that  this  list  of  maximum  prices  of  '‘Cost  of  Living  Com¬ 
modities’’  required  under  the  maximum  price  regulation  was 
jirepared  under  my  supervision : 

And  that  the  information  contained  therein  is  accurate  and 
correct  to  the  best  of  my  knowledge. 

Jean  Rothenberg, 

Buyer. 

H.\rry  Weisman. 
Merchandise  Manayer. 

Sworn  to  before  me  this  Third  day  of  June  1942. 

Roscoe  W.  Reichard. 

Notary. 

1225  PLAINTIFF’S  EXHIBIT  39 

Dept.  47  "Women’s  Hosiery 


Mdse,  in  Stock  and  Offered  for  Sale  in  the  Store  on  lO-S-42 
^^hich  Was  Not  on  Ceiling  Price  List  Submitted  to  OPA  as 
Required  Under  the  GMPR 


Mnnufiicturor 

IVscriplion 

Stylo  N<>. 

PriCT' 

Date 

National  Ho.sierv _ 

Individual  Ft.  Ravon 

‘‘Round  the 

SI.  35 

gaufic,  7.5  denier. 

Clock.” 

'  Kavser . . 

Rayon  <fe  Cotton  ft.  plain 

110 _ 

1.  25 

top  100  denier. 

►  .Artplus  Hes.s,  Tavlor, 

7  thre.ad.  all  silk,  ravon 

745 . . 

1.  G5 

&  Kreiss. 

top. 

Phoenix . . 

100  denier  Ravon . 

312 . . 

1.  00 

Cannon . 

51  gauge,  .50  denier 

.551 . 

1.  35 

Ravon. 

Phoenix . 

100  denier,  Ravon . 

317 . 

1.  00 

^  Van  Raaltc _ _ 

Bcinberg  Ravon,  51  gauge 

V50 . 

1.  35 

50  denier. 

Van  Raaltc . 

100  denier,  42  gauge 

VlOO . 

1.  00 

ravon. 

i  Van  Raaltc _ 

12  thread  silk  Cotton  top. 

VIO . . 

1.  50 

Mamouth  Hosiery.. 

Lace  Nvlon. . 

2.  95 

521075 — 43 - 30 

■ 

1 
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PLAINTIFF’S  EXHIBIT  39 -Continued 


Manufacturer  j 

Description  j 

Stylo  No. 

Price 

Mamouth  Hosiery.. 
JrihHor  . .  _  - 

Lace  Silk . . 

All  silk,  2  thread . 

389 . 

200 . 

SI.  95 
1.  50 

I.e  Boz . . -  .  -  - 

Ravon  lace . 

400M . 

1.  15 

Phil  Rheinpold . 

Phil  Rheinpold - 

Apex — 4  thread,  45  gauge 
silk.  Rayon  top. 

Apex — 3  thread,  45  gauge. 

450 . 

348 . 

1.  65 

1.  65 

Phil  Rheingold . 

silk  Rayon  top. 
Runproof  Rayon.  100 

1400.  _ 

1.  50 

Beth  Avers .  .. 

denier. 

Never  run-rayon.  75 

796. 

1.  50 

Denita . 

denier. 

4  thread,  42  gauge  silk 

82 

1.  15 

1226  Phoctiix-  .  .1 

with  rayon  top. 
Irregular,  20  denier  66 

2.  25 

gauge  Nylon. 

100  denier  extra  long 

1  rayon. 

P’it  all  top — Rayon  Ray- 

1.  15 

Kavser . 

217 . 

’.  25 

Berkshire . 

on  &  cotton  top. 

Kant  run  rayon,  75  denier. 

1.  50 

L  Weil  . 

100  denier,  42  gauge _ _ 

435 . 

1.  00 

Phoenix. . . 

Pixtra  size — rayon  100 

303 . . 

1.  15 

Clen  Raven . 

denier. 

Nvlon  &  rayon  (white) _ 

1095 . 

1.  .50 

P.nrk^Viire 

R.avon  ivles'h,  150  denier.. 

1.  35 

Lvroming . 

Laee  Nvlon . 

Prestige. .  . . 

2.  95 

Van  Ratilte - 

Sportling  53  cotton  26 

1.  35 

wool  21  rayon. 

Nvlon  &  lisle  mixture.... 

1.  35 

C.  Kdelstein . 

Brvn  Mawr-Plnglish  lisle.. 

90S . 

1.  .50 

Fine  mesh  lisle _ .... 

347 . 

1.  65 

Spider  weave  mesh _ 

357. . 

1.  15 

Vnrt.hniont. 

Extra  length  rayon  cot¬ 
ton  top- 100  deiner. 
Seamless  75  denier  Ray- 

101-1 . 

1.  15 

H  arriman  H  osiery . . 

340 . 

I  1.00 

on. 

1 

1 

1 

1 
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t  1227  PLAINTIFF’S  EXHIBIT  40 

-  Dept.  47  Women’s  Hosiery 


1.  Items  for  Which  There  Are  Confirmations  Between  Janiiarv  1 
and  March  31,  Which  Are  Not  on  the  Ceiling  Price  List 


Date  of 
confirma- 
tioD 

Description 

Conflrmn- 
tion  Xo. 

Con- 

flnna* 

lion 

price 

Style  No. 

Li.sted 

ceilinf; 

price 

1-6-42 

Berkshire  Manufacturing 

Conipany: 

Outside  silk,  lisle  top. . . 

4.3967 

$1.  65 

6068 

Ravon  top.. . 

4396.5 

1.  00 

1424 

Ravon  top . . . 

4396.5 

1.  1.5 

1426 

Xvlon . . 

43965 

1.  95 

1413 

■ 

Xvlon . 

43965 

1.  9.5 

1420 

.Vvlon,  Ravon  top . 

43965 

1.  65 

1422 

Can’t  Run _ 

49940 

1.  65 

1416 

Ravon  top . 

49940 

1.  00 

1405 

X'vlon,  Ravon  top _ 

49940 

1.  95 

3051 

1-14-42 

Berkshire — Outside  silk,  lisle 

top . -  - . 

499.3SP 

1.  65 

6008 

1-6-42 

Can’t  Run,  Xvlon,  Lisle 

top....  . 

4.3966 

1 .  6.*> 

1413 

All  X  vlon . . 

43966 

1 .  95 

1420 

.Ml  Xvlon — Rayon  top.. 

4.3966 

1 .  6.5 

1422-23 

Can’t  Run  silk _ 

44221 

1.  6.5 

1430 

Can’t  Run  X'vlon . . 

44221 

1.  9.5 

Silk — Ravon  top _ 

44221 

1.  00 

1424 

1-28-42 

Cannon  Three  Thread  .-Ml 

Silk . 

44069 

1.  35 

.346 

Two  Thread  .Ml  Silk.... 

44069 

1.  .35 

246 

Xylon — 20  Deni<‘r. . 

44069 

1.  95 

120 

1-27-12 

Kdelstein — Lisle . . .  . 

440.54 

1.  .50 

90S 

Xvlon— Lisle  SO/.'il . 

44054 

1.  95 

951 

.3-16-12 

Siik . . . 

4422SB 

1.  ,35 

1413 

.Xvlon — Rayon  top _ 

44228B 

1.  95 

1518 

Glen  Raven — All  Xvlon,  lisle 

1 

top . . . 

44225 

1.  95 

30,51 

Three  thread  42,  Rayon 

top . 

44224 

1.  15 

1018 

3-4-42 

M.  Goodman  &  Son: 

All  Silk  351  Hvtwist 

Crepe . . 

44202 

1.  95 

Xvlon,  lisle  top _ _ 

4420.3 

1.  95 

5130 

2-11-42 

Hess,  Tavlor  &  Price: 

Xvlon  Seamless  Cotton 

top . 

49144 

1.  65 

. 

H osier V  Sales: 

7  thread  lisle  top  and 

foot . . . 

44073 

1.  15 

1-17-42 

George  R.  Holland: 

Xo  Seam  X'vlon . 

4.397.5 

1.  95 

3431 

2-9-42 

Kavser; 

Silk — ravon  top  _  . 

49136 

1.  50 

370 

St  vlon — Xvlon _ 

49136 

1.  95 

Sheer — all  Xvlon _ 

491.36 

1.  95 

1-27-42 

Xvlon  Irregular  —  all 

Xvlon . 

44070 

1.  69 

Xylon  Irn'gular — Cot- 

ton  top . . 

44070 

1.  29 
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PLAINTIFF’S  EXHIBIT  40-Contmued 


Diitc  of 
contlrma- 

tioD 

Description 

Conflrtaa- 
tion  No. 

Con¬ 

firma¬ 

tion 

price 

! 

Style  No. 

; 

Kavser—  Continued. 

1 

1-7-42 

Stvlon . . 

12496 

'SI.  50 

Shurlon . 

12496 

1.  95 

Fit  All  . 

12496 

1.  95 

299 

1-24-42 

Kirbv  Black: 

Service  Weight  Xvlon 

iisle  top _ 

43964 

1.  65 

1228 

3-17-42 

Mamouth  Hosicrv: 

Nvlon — Ravon  top . 

00635 

SI.  65 

373 

Siik — service  weight _ 

00635 

1.  25 

700 

100  Denier  Ravon . 

00635 

.  89 

25 

Medalion  Hosierv: 

Three  Thread  51  Gauge- 

.\llSilk...  . 

00435 

1.  65 

351 

3-  0-42 

National — Round  the  Clock 

N  vlon .  .  . 

44213 

1.  75 

]_20-42 

1-H>  42 

Phoenix: 

('otton — sport . 

43972 

.  39 

4340 

C'otton — s|K>rt . 

43972 

.  39 

471 

Nvlon — lisle  top _ 

43S02 

1.  95 

327 

.vil  Xvlon . . .  - 

43S02 

1.  95 

795 

Xvlon — Cotton  top . 

43S02 

1.  65 

329 

Xvlon — Irregular  lisle... 

00633 

1.  29 

.Ml  X vlon  . . . 

00633 

1.  69 

3-  3-42 

Xvlon .  . 

49142 

2.  25 

1-14-42 

100  Denier  Ravon . 

43962 

.  79 

310  i 

75  Denier  Ravon . 

43962 

1.  00 

312  j 

2-  2-42 

F'anev  lisle . . 

43960 

1.  15 

358 

3-10-42 

Runless.  . 

4420S 

1.  65 

781 

Outsize  lisle  . 

4420S 

1.  50 

353  1 

3-  5-42 

Phil  Rheinzald: 

i 

.Ml  Silk — run  proof _ 

44217 

1.  95 

1000  : 

Silk.  li.Me  top. . 

44217 

1.  65 

725 

Silk,  lisle  top. _ 

44217 

1.  65 

531 

Xvlon — Ravon  top . 

44217 

1.  95 

3045 

3-  4-42 

Triuniph: 

Plain  lisle . 

44204 

1.  15 

255 

2-  9-42 

Van  Raalte: 

I  rregular — X  vlon _ 

49134 

1.  49 

SS305 

1  rn>gular — Xvlon . 

49134 

1.  49 

SS515 

Irregular — lisle  top . 

49134 

1.  29 

SS300 

Irregular — lisle  top . 

49134 

1.  29 

SS400 

3-  5-42 

Van  Raalte: 

1 

t 

All  Xvlon  . . 

44216 

2.  25 

Wisp  1 

Xvlon — Cotton  top _ 

44216 

1.  95 

\’500  ! 

Xvlon _  -  . . 

44216 

1.95 

M inage  i 

Xvlon — extra . 

47936 

1.  95 

V401  1 

3-25-42 

F'our  Thread — .Ml  Silk.. 

43S10 

1.  15 

.Mlusion 

1-27-42 

.1.  P.  Voorhes: 

Seamless  silk . 

44067 

1.  00 

339  i 

Seamless  Xvlon . 

49939 

1.95 

Seamless  Xvlon. _ 

49137 

1.  65 

! 

Li.su-d 
n‘iluiE 
i  price 
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1230  PLAINTIFF’S  EXHIBIT  4 

OPA  4P7 
Revised 

New  Merchandise  Report  for  Price  Control  Office 

This  form  is  to  be  made  out  for  each  new  item  and  sent  to 
Price  Control  Office  when  merchandise  arrives. 

Confirmation  # .  Dept.# .  Date . 

1.  New  Article . . 

Vendor .  Style  # . 

Description . 

Cost  Price  S .  Mark-up  .  Retail  S . 

Ceiling  Price . 

The  above  ceiling  price  is  established  by  one  of  the  following 

comparisons 

2.  Use  method  A  if  you  can.  If  you  can’t,  use  method  B. 
If  methods  A  and  B  do  not  apply,  contact  Price  Control  Office. 

A.  Similar  article  in  our  store: 

Vendor .  Style  # . 

Description . 

Cost  Price  S .  Mark-up  % . 

Ceiling  Price  $ .  Retail  Price  $ . 

B.  Similar  article  in  a  competitive  store: 

Name  of  Store . 

Vendor  (if  possible) . 

Style  # .  Description . 

Ceiling  Price  S . 

If  this  item  is  a  “cost  of  living  commodity”  check  here : 

Buyers’  signature . 
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1240 

Dept.  55 


PLAINTIFF  S  EXHIBIT  27 

Women's  Shoes 


Rubbers,  Arties,  and  Rubber  Boots — on  Sale  in  Store  on 
10-5-42  Which  Were  Not  Included  on  Submitted  Price 
List 


Manufacturer 


U.  S.  Rubber. 


Style  Xo.  Price 


WS991 

WS892 

WS410 

WR631 

\VR310 

VVR398 


Transcontinental  Rub¬ 
ber  Co. 

B.  F.  Goodrich _ 


WR947 


Shapiro 


Uescriplion 


Toe  Rubbers. 

Opera  Rubbers. 

Storm  Rubbers. 

2  Snazz  Arctic. 

Kwik  Fa.stener. 

Suede  Gaytee. 

Rubber  Boots  (Red). 

Rubber  Boots  (Black). 
Gossamer  Slip-on  Boots. 

Toe  Ri|bber — Tra-flex. 

Shu  gloves. 

Shu  glove — High  Zepper. 
Gold  Seal-Automatic  galosh. 
Gold  Seal-2  Snap, 

2  Snap  Artie. 

2  Snap  Artie. 
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1242  PI^VINTIFF’S  EXHIBIT  29 

Women’s  Shoes 

Dept.  55 


Schedule  of  Merchandise  on  Sale  on  October  5,  1942,  Which 
Does  Not  Appear  on  Either  Submitted  Ceiling  Price  List  or 
Store’s  Own  Price  List 


•Miinufacturer 

Stylo  .\’o. 

I’ricv 

Dcsicription 

Daniol  Green .  . . 

7030S 

550 

Frou-Frou. 

70330 

500 

Militaire. 

70272 

450 

Whim. 

20314 

450 

Piccadillv. 

40216 

450 

Loll. 

400r>l 

500 

Tea  for  Two. 

70281 

450 

Joli. 

40215 

450 

De  Orsav. 

40100 

450 

Dollv.  ' 

20246 

400 

Vestal. 

20230 

400 

Bambi. 

90000 

400 

('om6. 

70232 

400 

Joli. 

20241 

350 

Taf'esl  rv. 

20101 

300 

(Quilted  Satin. 

10004 

300 

Felt  Comfv. 

20215 

400 

('ordorov. 

Lucille  Slipper  Co.. 

3660 

250 

Patent  —  (Toss  strap. 

3622 

250 

Kid  Bridge, 

3616 

225 

Kid  D’Orsav. 

346 

325 

Kid  Everett  Open  toe. 

34  6  K 

300 

Kid  Kvere-, t  C'losed  toe. 

Gustiii  Guild. _ _ 

310 

225 

Kid  (To.ss  stroj) — Open  toe 

3309 

300 

('apeskin  scuff. 

3512 

195 

Chenille  .sctiff. 

3528 

198 

Bavon  crepe  .scuff. 

Blum  Slipper . 

4000 

100 

Printed  scuff. 

1417 

195 

Satin  Ho.ste.ss  .slipper. 

1309 

250 

Black  kid  comfv. 

1905 

195 

Soft  kid  comfv. 

Middletown  SlipiH*r  Co  . . 

3204 

275 

Jovee — Print  Hostess. 

Bloom  Slipper  Co. _ 

2259 

225 

Kid  bridge  slipper. 

Manning  Gibbs .... 

2249 

195 

Kid  D’Orsav. 

3325 

250 

Satin  h.imbroidered  slipper. 

Kewar . . 

92C 

195 

Pullman  .slippers — ravon. 

46 

300 

Pullman  .slippers — Kid  leath- 

Knight  Slipper  Co . 

7454-23 

225 

Kid  slipper — soft  .sole. 

7454 

195 

Kid  .slipper— .soft  sole  (new 
stock). 

Hermal . 

10623 

139 

Summer  print — soft  sole. 

227 

250 

Cordurov  step  in. 

Consolidated  Slipper  Co _ 

235 

250 

Corduruv  tie. 

200 

195 

Scuff — Shirling. 

382 

195 

Scuff — Shirling. 

R612 

195 

Bootee. 

Fredrick  Speier . 

6050 

159 

Bootee. 

‘•.\nita” 

195 

Satin  Cross  Strap. 

Bloom  Slipper . . 

3415 

300 

Fur  opera — leather  sole. 
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•  Dcfore  delivery  of  any  of  fheso  chests  was  tnade,  Vi  were  sold  at  $13,115.  When  these  orders  were  filled,  the  balance  was  sold  for  $23.00  and  $23.05  each. 
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OF  Price  Administration,  appellant 
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The  Hecht  Company,  appellee 


O.V  APPEAL  FROM  UNITED  STATES  DISTRICT  COURT  FOR  THE 

DISTRICT  OF  COLUMBIA 


APPELLANT’S  BRIEF 


JURISDICTIONAL  STATEMENT 

This  is  an  appeal  from  the  final  judgment  (R.  1)^  of  the 
United  States  District  Court  for  the  District  of  Columbia  dis¬ 
missing  the  complaint  (R.  455)  filed  by  the  Price  Adminis¬ 
trator  of  the  Office  of  Price  Administration  praying  for  a  tempo¬ 
rary  restraining  order,  preliminary  injunction,  and  permanent 
injunction  restraining  the  Appellee,  The  Hecht  Company,  from 
violating  the  Emergency  Price  Control  Act  of  1942  (Act  of  Jan¬ 
uary  30,  1942,  c.  26,  56  Stat.  23,  50  U.  S.  Code  Appendix, 
Sec.  901). 

Jurisdiction  of  the  cause  was  conferred  on  the  court  below 
by  the  provisions  of  section  205  (a)  of  the  Emergency  Price 
Control  Act  of  1942.  Jurisdiction  of  this  Court  to  review  the 
judgment  of  the  Court  below  is  conferred  by  Section  26  of 


*  liefcivnces  procpde<l  by  the  letter  “R"  refer  to  pages  of  the  Appendix 
of  .\pi)ellnnt’s  brief. 
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the  Act  of  February  7,  1893,  27  Stat.  435,  c.  74,  Sec.  7;  as 
amended  by  the  Act  of  March  3,  1901,  31  Stat.  1225,  c.  854, 
Sec.  226;  the  Act  of  March  3, 1921, 41  Stat.  1312,  c.  125,  Sec.  12. 

PROCEEDINGS  BELOW 

The  complaint  was  filed  on  December  8,  1942  (R.  1).  Con¬ 
currently  with  the  filing  of  the  complaint  Plaintiff  -  filed  a 
motion  for  a  preliminary  injunction  (R.  4).  A  temporary 
restraining  order  was  issued  the  same  day  (R.  6). 

On  December  10, 1942,  the  Defendant  filed  a  motion  to  con¬ 
tinue  the  hearing  on  Plaintiff's  application  for  a  preliminary 
injunction  and  a  motion  to  dissolve  the  temporary  restraining 
order  (R.  7).  On  December  16,  1942,  on  the  motion  of  both 
parties,  an  order  was  entered  postponing  the  hearing  on  de¬ 
fendant's  motion  to  dissolve  the  temporary  restraining  order 
and  the  hearing  on  Plaintiff’s  application  for  a  preliminary 
injunction  until  trial  of  the  case  on  the  merits  (R.  10). 

On  December  28, 1942,  the  defendant  filed  its  answer  (R.  11). 

A  pretrial  conference  was  held  on  January  6,  1943,  and  cer¬ 
tain  stipulations  were  entered  into  (R.  13).  The  case  came 
on  for  trial  on  January  14,  1943.  During  the  course  of  the 
trial  the  present  appellant,  Prentiss  M.  Brown,  was  appointed 
Price  Administrator  and,  by  an  order  made  on  January  20, 
1943  (R.  16),  was  substituted  as  plaintiff  in  the  place  of  Leon 
Henderson,  the  original  plaintiff. 

On  February  19,  1943,  the  trial  having  been  concluded  and 
the  cause  submitted,  the  trial  court  filed  a  memorandum  of 
decision  directing  a  dissolution  of  the  temporary  restraining 
order  and  a  dismissal  of  the  complaint  (R.  441).  Findings  of 
fact  and  conclusions  of  law  (R.  447)  and  the  judgment  ap¬ 
pealed  from  (R.  455)  were  filed  on  March  12,  1943. 

Plaintiff  filed  his  notice  of  appeal  on  March  16,  1943. 

STATUTE  AND  REGULATION  INVOLVED 

The  case  involves  the  Emergency  Price  Control  Act  of  1942 
and  the  General  Maximum  Price  Regulation  (7  Fed.  Reg. 
3153)  issued  thereunder. 


’  For  convenience  of  reference  the  Appellant  will  hereafter  be  referred  to 
.as  the  Plaintiff  and  the  Appellee  as  the  Defendant. 
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The  applicable  provisions  of  the  Act  are  Section  205  (a), 
under  which  this  suit  was  begun,  and  section  4  (a)  which  pre¬ 
scribed  the  unlawful  acts  for  the  commission  of  which  proceed¬ 
ings  may  be  had  under  205  (a).  Section  205  (a)  reads  as 
follows: 

Sec.  205.  (a)  Whenever  in  the  judgment  of  the  Ad¬ 
ministrator  any  person  has  engaged  or  is  about  to  engage 
in  any  acts  or  practices  which  constitute  or  will  con¬ 
stitute  a  violation  of  any  provisions  of  section  4  of  this 
Act,  he  may  make  application  to  the  appropriate  court 
for  an  order  enjoining  such  acts  or  practices,  or  for  an 
order  enforcing  compliance  with  such  provision,  and 
upon  a  showing  by  the  Administrator  that  such  person 
has  engaged  or  is  about  to  engage  in  any  such  acts  or 
practices  a  permanent  or  temporasry  injunction,  re¬ 
straining  order,  or  other  order  shall  be  granted  without 
bond. 

The  pertinent  portion  of  Section  4  (a)  reads: 

Sec  4.  (a)  It  shall  be  unlawful,  regardless  of  any 
contract,  agreement,  lease,  or  other  obligation  hereto¬ 
fore  or  hereafter  entered  into,  for  any  person  to  sell  or 
deliver  any  commodity,  or  in  the  course  of  trade  or 
business  to  buy  or  receive  any  commodity,  or  to  demand 
or  receive  any  rent  for  any  defense-area  housing  accom¬ 
modations,  or  otherwise  to  do  or  omit  to  do  any  act, 
in  violation  of  any  regulation  or  order  under  section 
2,  or  of  any  price  schedule  effective  in  accordance  with 
the  provisions  of  section  206,  or  of  any  regulations, 
order  or  requirement  under  section  202  (b)  or  section 
205  (f),  or  to  offer,  solicit,  attempt,  or  agree  to  do  any 
of  the  foregoing. 

The  General  Maximum  Price  Regulation,  issue  under  Sec¬ 
tion  2  of  the  Emergency  Price  Control  Act  of  1942  became 
effective  as  to  The  Hecht  Company  and  all  other  retailers  on 
May  18,  1942.  The  regulation  insofar  as  pertinent  reads  as 
follows: 

(a)  Prohibition  against  dealing  in  commodities  or 
services  above  maximum  prices. — On  and  after  the  ef- 
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fective  date  of  this  General  Maximum  Price  Regula¬ 
tion,  regardless  of  any  contract  or  other  obligation: 

(a)  No  “person’’  shall  “sell”  or  deliver  any  “com¬ 

modity,”  and  no  person  shall  sell  or  supply  any  “serv¬ 
ice”  at  a  price  higher  than  the  maximum  price  per¬ 
mitted  by  this  General  Maximum  Price  Regulation; 
(Section  1499.1  (a))  *  *  *. 

(b)  Maximum  prices  for  commodities  and  services; 
general  provisions. — Except  as  otherwise  provided  in 
this  regulation,  the  “seller’s”  maximum  price  for  any 
commodity  or  service  shall  be: 

(a)  The  highest  price  charged  by  the  seller  during 
March  1942  :i 

(1)  For  the  same  commodity  or  service;  or 

(2)  If  no  charge  was  made  for  the  same  commodity 
or  service,  for  the  similar  commodity  or  service  most 
nearly  like  it;  or 

(b)  If  the  seller’s  maximum  price  cannot  be  deter¬ 
mined  under  paragraph  (a),  the  highest  price  charged 
during  March  1942  by  the  “most  closely  competitive 
seller  of  the  same  class” : 

(1)  For  the  same  commodity  or  service;  or 

(2)  If  no  charge  was  made  for  the  same  commodity 
or  service,  for  the  similar  commodity  or  service  most 
nearly  like  it.  Section  1499.2  (a)  (1)  (2),  (b)  (1) 
(2).  *  *  * 

(c)  Base-period  records. — Every  person  selling  com¬ 
modities  or  services  for  which,  upon  sale  by  that  per¬ 
son,  maximum  prices  are  established  by  this  General 
Maximum  Price  Regulation,  shall: 

(a)  Preserve  for  examination  by  the  OfiSce  of  Price 
Administration  all  his  existing  “records”  relating  to  the 
prices  which  he  charged  for  such  of  those  commodities 
or  services  as  he  delivered  or  supplied  during  March 
1942,  and  his  offering  prices  for  delivery  or  supply  of 
such  commodities  or  services  during  such  month ;  and 

(b)  Prepare  on  or  before  July  1,  1942,  on  the  basis 
of  all  available  information  and  records,  and  thereafter 


keep  for  examination  by  any  person  during  ordinary 
business  hours,  a  statement  showing: 

(1)  The  highest  prices  which  he  charged  for  such  of 
those  commodities  or  services  as  he  delivered  or  sup¬ 
plied  during  March  1942  and  his  offering  prices  for  de¬ 
livery  or  supply  of  such  commodities  or  services  during 
such  month,  together  with  an  appropriate  description 
or  identification  of  each  such  commodity  or  service ;  and 

(2)  All  his  customary  allowances,  discounts,  and  other 
price  differentials.  (Section  1499.11  (a),  (b)  (1) 
(2))  *  *  *. 

(d)  Current  records. — Every  person  selling  commodi¬ 
ties  or  services  for  which,  upon  sale  by  that  person, 
maximum  prices  are  established  by  this  General  Maxi¬ 
mum  Price  Regulation  shall  keep,  and  make  available 
for  examination  by  the  Office  of  Price  Administration, 
records  of  the  same  kind  as  he  has  customarily  kept, 
relating  to  the  prices  which  he  charged  for  such  of  those 
commodities  or  services  as  he  sold  after  the  effective  date 
of  this  General  Maximum  Price  Regulation;  and,  in 
addition,  records  showing,  as  precisely  as  possible,  the 
basis  upon  which  he  determined  maximum  prices  for 
those  commodities  or  services  (Section  1499.12).  *  *  * 

(e)  On  or  before  July  1, 1942,  every  person  offering  to 
sell  cost-of-living  commodities  at  retail  shall  file  with  the 
“appropriate  war  price  and  rationing  board”  of  the  Office 
of  Price  Administration  a  statement  showing  his  maxi¬ 
mum  price  for  each  such  commodity,  together  with  an 
appropriate  description  or  identification  of  it.  Such 
statement  shall  be  kept  up  to  date  by  such  person  by 
filing  on  the  tenth  day  of  every  succeeding  month  a 
statement  of  his  maximum  price  for  any  cost-of-living 
commodity  newly  offered  for  sale  during  the  previous 
month,  together  with  an  appropriate  description  or  iden¬ 
tification  of  the  commodity  (Section  1499.13  (b)). 

STATEMENT  OF  THE  CASE 

The  Plaintiff  charged  that  the  defendant  had  violated  the 
provisions  of  the  General  Maximum  Price  Regulation  in  the 
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following  particulars  insofar  as  they  are  pertinent  to  this 
appeal: 

1.  That  since  May  18, 1942,  the  defendant  sold  or  de¬ 
livered,  or  offered  for  sale  or  delivery,  commodities  sub- 

i  ject  to  The  General  Maximum  Price  Regulation  at  prices 
I  in  excess  of  the  maximum  prices  permitted  by  the  Regu¬ 
lation  (Section  1499.1). 

2.  That  the  defendant  did  not  on  or  before  July  1, 

I  1942,  prepare  and  keep  for  examination  by  any  person 

during  ordinary  business  hours  a  statement  in  accord¬ 
ance  with  the  Regulation  (Section  1499.11  [bl  and  b2] ). 

3.  That  the  defendant,  though  continuously  engaged 
I  in  the  retail  sale  and  delivery  of  commodities  subject  to 

the  Regulation,  failed,  neglected,  and  refused  to  keep 
I  current  records  in  conformity  with  the  provisions  of  Sec¬ 
tion  1499.12  of  said  Regulation. 

4.  That  the  defendant,  though  continuously  engaged 
I  in  the  retail  sale  and  delivery  of  cost-of-living  commod¬ 
ities  subject  to  the  Regulation,  did  not  on  or  before  July 
1, 1942,  prepare  and  file  with  the  appropriate  War  Price 
and  Rationing  Board  a  statement,  relating  to  said  cost- 

I  of-living  commodities,  in  conformity  with  Section 
1499.13  of  said  Regulation. 

5.  That  the  defendant,  though  continuously  engaged 
in  the  retail  sale  and  delivery  of  cost-of-living  commodi- 

i  ties  subject  to  the  Regulation,  failed,  refused,  and  neg¬ 
lected  to  keep  its  statement,  relating  to  said  cost-of- 
living  commodities,  up  to  date  in  conformity  with  the 
provisions  of  Section  1499.13  of  said  Regulation  (R.  1). 

'  The  defendant  in  its  answer  denied  generally  the  essential 
allegations  of  the  complaint  and  further  pleaded  that  any  fail¬ 
ure  or  neglect  to  comply  with  the  Regulation  was  wholly  in¬ 
voluntary,  was  corrected  as  soon  as  discovered,  and  was  so  in¬ 
consequential  and  unsubstantial  compared  with  the  substan¬ 
tial  compliance  by  the  defendant  that  it  did  not  constitue  a 
basis  for  the  issuance  of  an  injunction  against  the  defendant 
(R.  13). 

The  case  came  on  for  trial  on  January  14,  1943.  Proof  of 
the  Administrator’s  case  was  made  by  way  of  oral  testimony 
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and  exhibits.  This  evidence  afforded  a  striking  picture  of 
the  defendant’s  widespread  violations  over  a  period  of  time 
extending  from  May  18, 1942,  to  on  or  about  October  21, 1942. 

The  defendant  operates  a  department  store  in  Washington, 
D.  C.  The  store  is  divided  into  approximately  107  depart¬ 
ments,  each  selling  a  separate  line  of  merchandise  (R.  149). 

In  September  1942  the  Office  of  Price  Administration  began 
an  investigation  of  The  Hecht  Company’s  books,  records,  acts, 
and  practices  to  ascertain  whether  the  defendant  was  comply¬ 
ing  with  the  Emergency 'Price  Control  Act  of  1942,  and  the 
General  Maximum  Price  Regulation. 

The  investigation  was  of  necessity  a  cursory  one,  and  no 
attempt  was  made  to  examine  thoroughly  into  every  depart¬ 
ment  of  the  store  or  into  every  sale  made  in  the  departments 
investigated.  It  was  simply  a  “spot  check”  (R.  27, 42,  45, 46) . 
The  investigation  was  confined  to  seven  departments  of  de¬ 
fendant’s  store,  namely.  Department  55 — Women’s  Shoes,  De¬ 
partment  47 — Women’s  Hosiery,  Department  26 — Students’ 
Clothing,  Department  59 — Living  Room  Furniture,  Depart¬ 
ment  60 — Bedding,  Department  69 — Case  Goods  Furniture^ 
and  Department  76 — Occasional  Furniture  (R.  25).  In  each 
department  investigated  the  examination  disclosed  numerous 
violations  of  the  Emergency  Price  Control  Act  of  1942  and  the 
General  Maximum  Price  Regulation.  Because  the  scope  of  the 
investigation  was  confined  to  the  seven  departments  mentioned, 
no  investigation  or  search  'for  violations  of  the  Act  and  regu¬ 
lations  in  other  departments  was  made  except  as  to  posting. 
Consequently  no  evidence  with  reference  to  those  departments 
(except  some  evidence  as  to  failure  to  post  therein)  was  of¬ 
fered  at  the  trial. 

Defendant’s  witnesses  admitted  that  in  four  departments 
alone,  namely.  Departments  59  (Living  Room  Furniture),  60 
(Bedding),  69  (Case  Goods  Furniture),  and  76  (Occasional 
Furniture),  during  the  period  from  May  18,  1942,  to  October 
22,  1942,  897  of  the  sales  dealt  with  by  plaintiff  s  evidence  ® 


*  The  investigation  in  the  four  furniture  departments  was  limited  to  those 
commodities  which  were  delivered  in  March  (R.  50,  57,  6.‘1,  97).  The  records 
were  such  that  the  maximum  prices  of  articles  offered  for  sale  but  not  de¬ 
livered  in  March  could  not  be  determined  (R.  55,  56,  60,  62,  G6,  6S,  70). 
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were  made  by  the  defendant  at  prices  in  excess  of  the  maximum 
prices  permitted  by  the  General  Maximum  Price  Regulation 
and  that  on  the  basis  of  these  sales  the  defendant  had  charged 
its  purchasers  83,352.00  more  than  it  was  legally  authorized  to 
charge  under  the  regulation."* 

The  defendant's  witnesses  further  admitted  that  in  not  less 
than  42  instances  the  defendant  sold  merchandise  at  prices 
which  were  not  only  in  excess  of  their  legal  maximum  prices, 
but  also  in  excess  of  the  ceiling  prices  established  by  the  defend¬ 
ant  and  reported  by  it  to  the  Office  of  Price  Administration.  A 
schedule  of  the  sales  with  references  to  the  places  in  the  record 
where  the  admissions  of  their  having  been  made  appear  is 
printed  on  the  last  page  of  this  brief. 

It  was  also  admitted  that  the  defendant  had  purchased  many 
articles  of  merchandise  after  May  18,  1942,  and  had  not  estab¬ 
lished  ceiling  or  maximum  prices  on  many  of  these  articles  up 
to  the  time  the  investigation  was  completed  and,  further*,  that 
these  articles  had  been  sold  prior  to  October  22,  1942,  at  many 
different  prices,  most,  if  not  all,  of  which  were  in  excess  of  the 
original  retail  prices  (Plaintiff’s  Exhibits  33,  R.  512;  14,  R.  554; 
37i,  R.  545  ;  22,  R.  530;  29,  R.  477 ;  39,  R.  465;  6,  R.  456;  Testi¬ 
mony,  R.  237-240 ;  375-376;  337-340;  288^291;  20.5-207;  214). 

Concerning  Department  26  (Students’  Clothing),  the  uncon¬ 
troverted  evidence  disclosed  that  not  less  than  13  separate  styles 
of  merchandise  were  marked  up  and  sold  after  May  18,  1942, 
at  prices  in  excess  of  the  highest  prices  at  which  the  identical 
styles  of  merchandise  had  been  sold  in  March  1942  (Plaintiff’s 
Exhibit  7,  R.  459;  Testimony,  R.  184-190).  As  a  result  of 
these  sales  at  excessive  prices,  the  defendant’s  customers  of 
Department  26  were  admittedly  charged  8104.00  in  excess  of 
that  which  the  defendant  was  legally  entitled  to  receive  (R. 
401).  Since  no  commodity  was  marked  up  more  than  82.50 


‘Sales  and  overcharges  by  departments  were  as  .follows:  Department  59, 
149  s;tles  and  .$1,071  overcharges;  Plaintiffs  Exhibit,  1.3  R.  i>4G;  testimony, 
R.  3.T8  to  ST.').  Dep:xrtment  (X).  Bedding ;  309  sales  and  .$l,2:i3.04  overcharges ; 
plaintiffs  Exhibit  31.  R.  47S;  Testimony,  R.  243-2.77.  Depjirtment  69.  Case 
Goods,  22.5  sjiles  and  $7:i2.S7  overcharges ;  Plaintiffs  Ex.  20,  R.  515 ;  Testi¬ 
mony,  R.  292  to  .320.  Department  76,  Occasional  Furniture,  164  sjiles  and 
$314.62  overcharges:  I’laintiffs  Exhibit  .36,  R.  537;  Testimony,  R.  342  to  356. 
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over  the  ceiling  price  (Plaintiff’s  Exhibit  7,  R.  459),  it  follows 
that  in  this  Department  there  were  not  less  than  41  sales  of 
merchandise  at  prices  in  excess  of  the  maximum  permitted  by 
the  General  Maximum  Price  Regulation. 

In  Department  47  (Women’s  Hosiery),  as  in  Department 
26,  the  records  kept  by  the  defendant  were  not  such  as  to  permit 
the  investigators  to  identify  individual  sales  (R.  34,  40).  The 
defendant’s  witnesses  admitted,  however,  that  in  this  Depart¬ 
ment  at  least  10  styles  of  merchandise  were  marked  up  and 
sold  after  May  18,  1942,  at  prices  in  excess  of  the  legal  maxi¬ 
mum  (Plaintiff’s  Exhibit  41,  R.  469,  Testimony,  R.  215-224). 
These  illegal  sales  resulted  in  the  defendant’s  overcharging  its 
customers  the  aggregate  sum  of  $1,166.00  (R.  402).  The 
greatest  mark-up  of  any  style  of  merchandise  was  forty  cents 
in  excess  of  the  legal  maximum  price  (Plaintiff’s  Exhibit  41, 
R.  469).  Not  less  than  2,900  items  were  therefore  sold  in 
this  department  at  prices  in  excess  of  the  maximum  permitted 
by  the  General  Maximum  Price  Regulation. 

A  minimum  of  3,838  sales  at  prices  in  excess  of  the  legal  maxi¬ 
mum  and  illegal  overcharges  amounting  to  $4,623.15  were  thus 
admitted  to  have  been  made.  In  each  of  the  seven  depart¬ 
ments  investigated  price  violations  were  disclosed." 

The  defendant  further  admitted  that  at  least  460  articles  of 
merchandise  sold  by  the  defendant  after  the  effective  date  of 
the  Regulation  were  not  listed  on  the  Cost-of-living  Statement 
which  defendant  filed  with  the  appropriate  War  Priee  and 
Ration  Board  in  pursuance  with  the  requirements  of  the  Regu¬ 
lation.® 


*  In  Department  No.  HTt  (Women’s  Shoes),  while  no  sales  over  the  ceiling 
prices  were  actually  made,  at  lea.st  one  commodity  was  ottered  for  sale 
at  over  its  c*eiling  price  for  a  considerable  period  of  time. 

*  Plaintiff’s  Exhibits  26.  27,  and  28.  R.  471,  475.  476,  testimony  R.  200-214 ; 
Exhibit  6.  R.  4.'»6:  Testimony,  R.  157-158;  Plaintiff’s  Exhibits  3!)  and  40, 
R.  46.’»  and  467;  Testimony,  R.  214;  35.  38.  Plaintiff’s  Exhibits  3:i  and  31, 
R.  512  ami  478,  Testimonj’,  237  to  241,  2.")9  to  ’263.  Plaintiff’s  E.\hibit  3, 
R.  472;  Testimony.  R.  337.  Plaintiff’s  Exhibit  36,  R.  5:17,  T«^*stimony,  342- 
3."j6.  Plaintiff’s  Exhibit  22,  R.  530;  Te.stimony,  2S8  to  290.  Plaintiff’s  Ex¬ 
hibit  20.  R.  .515;  Testimony.  292-320.  Plaintiff’s  Exhibit  13.  R.  546;  Testi¬ 
mony.  R.  358  to  375.  IMaintilTs  Exhibit  14,  R.  5.54;  Testimony,  R.  375  to 
377. 
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The  Cost-of-Living  Statements  ^  which  were  introduced  in 
evidence  show  that  410  items  were  listed  thereon  without  style 
numbers  or  other  means  of  proper  identification.  The  defend¬ 
ant’s  witnesses  (buyers  of  the  various  departments)  admitted 
that  very  few  records  were  kept  prior  to  October  1, 1942,  which 
indicated  how  they  determined  the  maximum  prices  for  mer¬ 
chandise  purchased  and  sold  or  offered  for  sale  after  May  18, 
1942.  Although  the  defendant  had  a  form  (Plaintiff’s  Exhibit 
4,  R.  470)  for  the  making  and  keeping  of  such  records  which 
it  professed  to  have  required  its  buyers  (i.  e.,  the  managers  of 
its  several  merchandising  departments)  to  fill  out,  only  two 
such  records  were  actually  introduced  in  evidence  (R.  240). 
In  other  portions  of  the  testimony  additional  records  were 
referred  to  in  an  indefinite  and  inconclusive  manner.  In  the 
face  of  the  complete  lack  of  proof  to  the  effect  that  the  defend¬ 
ant  had  made  and  used  such  records,  it  "was  uncontroverted  that 
defendant  had  on  sale  during  the  period  covered  by  investiga¬ 
tion  some  349  items  with  respect  to  which  no  records  whatso¬ 
ever  were  kept  showing  how  the  maximum  prices  were  deter¬ 
mined.® 

In  short,  the  evidence  showed  without  dispute  that  in  a  space 
of  only  five  months  in  but  seven  of  the  100  or  more  depart¬ 
ments  defendant,  in  direct  violation  of  the  plain  and  unam¬ 
biguous  terms  of  the  Regulation,  (1)  made  3,838  sales  at  prices 
in  excess  of  the  legal  maximum;  (2)  collected  at  least  $4,623.15 
more  than  it  was  legally  entitled  to  do;  (3)  failed  to  include  on 
the  Cost-of-Living  Statement  which  it  was  required  to  file  with 
the  appropriate  War  Price  and  Ration  Board  more  than  460 

’Plaintiffs  Exhibit  3.  R.  472;  Plaintiffs  Exhibit  38,  B.  589;  Plaintiffs 
Exhibit  25.  R.  586. 

Tin  each  of  the  following  departments  at  least  the  number  of  items 
Indicated  were  purchased  after  May  18,  1942,  in  respect  of  which  defendant 
failed  to  keep  any  record  as  to  the  manner  of  determining  the  maximum 
lav^-ful  price.  Department  60  :  20  items;  Plaintiffs  Exhibit  33,  R.  512,  Testi¬ 
mony,  R.  237  to  240;  Department  59  :  47  items.  Plaintiffs  Exhibit  14.  R.  554, 
Testimony,  R.  375-376;  Department  76:  17  items.  Plaintiffs  Exhibit  37,  R. 
545,  Testimony,  R.  337  to  340;  Department  69:  113  item.s.  Plaintiffs  Exhibit 
22.  R.  530,  Te.stiroony,  R.  288  to  291;  Department  55  :  47  items.  Plaintiffs 
Exhibit  29,  R.  477,  Testimony,  R.  205-207 ;  Department  47  :  34  items.  Plain¬ 
tiffs  Exhibit  39,  R.  46.5,  Testimony,  R.  214;  Department  26:  71  items,  Plain¬ 
tiffs  Exhibit  6,  R.  456,  Testimony,  R.  157-158. 


articles  which  should  have  been  included  thereon;  and  (4) 
failed  to  describe  with  sufficient  clarity  more  than  410  items 
‘  scheduled  on  the  Cost-of-Living  Statement  which  it  did  file. 

The  plaintiff  having  rested,  the  defendant  proceeded  to  in¬ 
troduce  evidence  in  support  of  the  affirmative  defenses  pleaded 
in  the  answer.  Prompt  objection  to  the  introduction  of  this 
evidence  was  made  by  the  plaintiff  (R.  82).  The  court  re¬ 
served  its’  ruling  on  the  objection  until  the  close  of  the  case 
(R.83). 

According  to  the  testimony  offered  by  the  defendant’s  wit¬ 
nesses,  defendant  set  up  a  special  department  in  its  store  to 
supervise  compliance  with  the  requirements  of  the  Emergency 
Price  Control  Act  and  the  regulations  issued  thereunder.  The 
actual  work  of  assembling  the  data  for  the  preparation  of  the 
reports  and  statements  made  and  filed  by  the  defendant  as  well 
as  the  duty  of  determining  the  maximum  lawful  price  of  each 
article  w’as  left  to  the  buyers  or  managers  of  the  several  mer¬ 
chandising  departments  (R.  17).  Forms  and  instructions  were 
given  these  buyers,  yet  it  did  not  appear  that  any  of  the  reports 
and  statements  which  they  prepared  or  the  prices  which  they 
established  were  checked  by  the  office  or  department  set  up  by 
the  defendant  to  supervise  compliance  with  the  requirements 
of  the  Act  and  the  Regulation,^  The  buyers  having  charge  of 
the  several  departments  investigated  by  the  Office  of  Price  Ad¬ 
ministration  took  the  stand  and  endeavored  to  explain  the  vio¬ 
lations  of  the  General  Maximum  Price  Regulation  as  being  the 
result  of  oversight  and  misinterpretations  placed  by  them  upon 
the  Regulation  (R.  180, 200, 214, 235, 286, 333, 340, 356).  There 
was  also  testimony  to  the  effect  that  after  the  commencement 
of  the  investigation  which  led  to  the  suit  but  not  before  the  de¬ 
defendant  took  steps  to  improve  its  organization  and  system  so 
as  to  insure  future  compliance  with  the  Act  and  regulations, 
(R.  230)  that  it  was  wholeheartedly  endeavoring  to  comply 
with  the  Act  and  that  it  proposed  to  return  to  its  customers 
the  overcharges  it  had  collected  and  to  pay  to  some  worthy 


*  Mr.  Levi,  one  time  head  of  the  defendant's  Price  Control  Office,  testified 
that  he  spot  checked  the  information  furnished  by  the  buyers  for.  the  prep¬ 
aration  of  defendant’s  cost-of-living  statement  but  that  the  check  was  in¬ 
adequate  (R.  125). 
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charity  such  portion  thereof  as  it  might  be  unable  to  return 
because  of  inability  to  locate  the  customers  from  whom  the 
overcharges  were  collected  (R.  437),  but  in  fact  no  such  restitu¬ 
tion  had  been  made  at  the  conclusion  of  the  trial. 

Upon  the  completion  of  defendant's  case,  plaintiff  moved 
to  strike  out  all  of  the  evidence  introduced  in  support  of  the 
aflarmative  defenses  pleaded  in  defendant’s  answer  on  the 
ground  that  it  did  not  tend  to  establish  a  defense  in  law  (R. 
438) .  The  court  again  reserved  its  ruling  (R,  438) . 

Solely  in  rebuttal  of  the  defendant’s  claim  of  good  faith, 
plaintiff  offered  to  prove  a  sale  by  the  defendant  at  an  unlawful 
price  after  the  issuance  of  the  temporary  restraining  order. 
The  offer  was  objected  to  and  the  court  sustained  the  objec¬ 
tion  (R.  441). 

On  March  11,  1943,  the  court  handed  down  an  opinion  in 
which  it  said  that  while  the  defendant  had  violated  the  law, 
the  violations  were  few  in  comparison  to  the  total  volume  of 
business  transacted  by  the  defendant  and  innocent  in  char¬ 
acter;  that  the  defendant  had  acted  in  good  faith  and  had  made 
a  bona  fide  effort  to  comply  with  the  law  and  the  Regulation 
and  had  substantially  complied  therewith  (R.  441).  It  di¬ 
rected  that  the  temporary  restraining  order  be  dissolved  arid 
the  complaint  dismissed.  Findings  of  fact  and  conclusions  of 
law  (R.  447)  and  formal  judgment  followed. 

STATEMENT  OF  POINTS 

The  points  on  which  plaintiff  intends  to  rely  are : 

1.  The  court  erred  in  failing  to  make  more  explicit 

I  findings  upon  the  extent  and  number  of  the  violations 

of  the  Act  and  Regulation  admitted  by  the  defendant. 

2.  The  court  erred  in  finding  that  the  violations  ad¬ 
mitted  by  the  defendant  were  unsubstantial. 

3.  The  court  erred  in  not  holding  that  plaintiff  was 
entitled  as  a  matter  of  right  to  an  injunction  restraining 
the  defendant  from  violating  the  Act  and  Regulation 
upon  the  showing  which  was  made  in  this  case  of  viola¬ 
tions  by'the  defendant. 
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4.  Even  if  it  would  be  a  defense  to  show  that  the  de¬ 
fendant  would  probably  not  continue  to  violate  the  Act 
and  Regulation  the  Court  erred  in  holding  that  such  a 
showing  had  been  made. 

SUMMARY  OF  ARGUMENT 

I.  The  trial  court’s  findings  of  facts  may  be  set  aside  where 
they  do  not  conform  to  the  admitted  facts. 

II.  Plaintiff,  having  proved  that  the  defendant  had  violated 
the  Act  and  Regulation,  was  entitled  as  of  right  to  an  injunc¬ 
tion  restraining  the  Appellee  from  violating  the  Act  and 
Regulation. 

A.  Where  a  federal  statute  provides  for  the  issuance  of  an 
injunction  in  aid  of  its  enforcement,  an  injunction  must  issue 
if  the  statutory  conditions  are  made  to  appear. 

B.  Under  the  Emergency  Price  Control  Act  of  1942  an  in¬ 
junction  or  other  order  enforcing  compliance  must  be  granted 
upon  proof  that  the  Act  has  been  violated.  This  construction 
is  required  by: 

1.  The  language  of  the  Act. 

2.  The  background  of  the  Act. 

(a)  Other  statutes. 

(b)  The  legislative  history  of  the  Act. 

(c)  The  judicial  interpretation  of  similar  statutes. 

(d)  Practical  considerations. 

C.  The  undisputed  facts  show  numerous,  continued,  and  sub¬ 
stantial  violations  by  defendant  of  the  Act  and  Regulation  en¬ 
titling  plaintiff  to  an  injunction. 

D.  The  trial  court’s  interpretation  of  the  Act  cannot  be 
sustained. 

E.  The  trial  court’s  ruling  that  proof  of  defendant’s  good 
faith  defeated  plaintiff’s  right  to  an  injunction  is  untenable. 

III.  Even  if  it  would  be  a  defense  to  show  that  the  defendant 
would  probably  not  continue  to  violate  the  Act,  the  trial  court 
erred  in  holding  that  such  a  showing  had  been  made. 
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ABGUMENT 

L  The  trial  court’s  findings  of  fact  may  be  set  aside  where 
they  do  not  conform  to  the  admitted  facts 

In  its  findings  of  fact  (R.  447)  the  trial  court  made  no  finding 
in  respect  to  the  number  and  extent  of  the  violations  of  the 
Act  and  Regulations  committed  by  the  defendant.  All  of  the 
violations  recited  in  the  Statement  of  the  Case  (p.  5,  supra) 
were  admitted  and  are  undisputed-  It  is  of  course  well  estab¬ 
lished  that  findings  which  are  contrary  to  the  admitted  facts 
may  be  set  aside  and  that  it  is  for  the  appellate  court  upon  re¬ 
view  of  the  trial  court’s  action  to  draw  its  own  inferences  and 
conclusions  from  such  facts. 

In  Kuhn  v.  Princess  Lida  of  Thurn  and  Taxis,  119  F.  (2d)  704 
(C.  C.  A.  3rd,  1941),  the  court  said: 

Where  the  evidentiary  facts  are  not  in  conflict  or  dis¬ 
pute,  the  conclusions  to  be  drawn  therefrom  are  for  the 
Appellate  court  upon  review  of  the  trial  court’s  action. 
An  incorrect  conclusion  by  a  trial  court  qualifies  as  a 
“clearly  erroneous”  finding  for  the  correction  whereof  on 
appeal  Rule  52  (a)  specifically  provides. 

j  In  United  States  v.  South  Georgia  Ry.  Co.,  107  F.  (2d)  3 
(C.  C.  A.  5th,  1939),  the  court  was  called  upon  to  decide  whether 
the  holders  of  certain  certificates  issued  by  a  corporation  were 
creditors  or  preferred  stockholders  of  the  corporation.  The 
trial  court  had  found  them  to  be  creditors.  The  appellate  court 
said: 

A  copy  of  one  of  the  certificates,  the  resolution  author¬ 
izing  their  issuance  and  what  has  been  done  since  then- 
issuance  with  and  with  regard  to  them,  appears  in  the 
evidence  without  contradiction  or  dispute.  The  case 
then  is  not  one  for  weighing  the  evidence,  and  the  reso¬ 
lution  of  testimonial  differences,  and  in  which  therefore 
we  must  take  them  as  the  District  Court  found  them, 
but  one  for  determination  by  us  of  the  legal  effect  of 
the  facts,  as  the  record  presents  them,  clearly,  simply, 
and  without  controversy. 

See  also  United  States  v.  Mitchell,  104  F.  (2d)  343  (C.  C.  A. 
8th,  1939). 
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In  view  of  the  principle  enunciated  in  this  and  numerous 
other  cases,  we  have  set  forth  the  admitted  facts  in  respect  to 
the  defendant’s  violation  of  the  Act  and  Regulation  and  have 
not  confined  the  statement  of  the  case  to  the  facts  found  by  the 
trial  court,  to  the  end  that  a  correct  appraisal  of  the  facts  may 
be  made,  and  proper  inferences  and  conclusions  may  be  drawn, 
by  this  court. 

II.  Plaintiff,  having  proved  that  the  defendant  had  violated 
the  Act  and  Regulation,  was  entitled  as  of  right  to  an  injunc¬ 
tion  restraining  the  appellee  from  violating  the  Act  and 
Regulation 

A.  Where  a  Federal  statute  provides  for  the  issuance  of  an  injunction  in 
aid  of  its  enforcement,  an  injunction  must  issue  if  the  statutory  condi¬ 
tions  are  made  to  appear 

The  right  of  the  United  States  and  its  agencies  to  an  injunc¬ 
tion,  provided  for  by  statute,  stands  on  a  footing  different  from 
the  right  of  private  parties  to  an  injunction  in  equity.  The 
latter  is  a  procedural  device  to  protect  private  interests.  The 
statutory  injunction  is  a  tool  for  carrying  out  Congressional 
policy  and  vindicating  public  rights.  In  such  a  case  the  con¬ 
ditions  which  traditionally  hedged  about  the  granting  of  equita¬ 
ble  injunctions  do  not  apply.  The  terms  of  the  statute  alone 
set  the  conditions  which  surround  the  remedy  it  creates.  Thus 
in  United  States  v.  San  Francisco,  310  U.  S.  16,  60  S.  Ct.  749, 

84  L.  ed.  1050  (1940),  it  was  held  that  in  a  suit  in  equity  for  a 
statutory  injunction  the  principle  of  balancing  the  equities  had 
no  application.  The  court  said  (p.  31) : 

The  equitable  doctrines  relied  on  do  not  militate 
against  the  capacity  of  a  court  of  equity  to  make  a  de¬ 
clared  policy  of  Congress  effective. 

Similarly,  in  Securities  and  Exchange  Commission  v.  Jones, 

85  F.  (2d)  17  (C.  C.  A.  2d,  1936),  cert,  denied,  299  U.  S.  581, 
57  S.  Ct.  46, 81 L.  ed.  428,  the  objection  that  the  complaint  failed 
to  allege  the  absence  of  an  adequate  remedy  at  law  was  over¬ 
ruled,  “since  the  injunctive  relief  is  provided  by  statute.”  And 
in  United  States  v.  Adler^s  Creamery,  110  F.  (2d)  482  (C.  C.  A. 
2, 1940),  cert,  denied,  311  U.  S.  657,  61  S.  Ct.  12,  85  L.  ed.  421, 
it  was  held  that  “The  claim  that  it  is  inequitable  to  grant  a 
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mandatory  injunction  to  collect  a  debt  past  due  [had  to]  yield 
to  tlie  statutory  provision  of  such  a  remedy.”  The  rule  is  con¬ 
cisely  stated  in  Securities  and  Exchange  Commission  v.  Torr, 
87  F.  (2d)  446  (C.  C.  A.  2d,  1937),  as  follows: 

As  the  issuance  of  an  injunction  in  cases  of  this  na- 
I  ture  has  statutory  sanction  it  is  of  no  moment  that  the 
plaintiff  has  failed  to  show  threatened  irreparable  in¬ 
jury  or  the  like  for  it  would  be  enough  if  the  statutory 
conditions  for  injunctive  relief  were  made  to  appear. 

B.  Under  the  express  terms  of  the  Emergency  Price  Control  Act  of  1942 
an  injunction  or  other  order  enforcing  compliance  must  be  granted  upon 
a  showing  that  defendant  has  engaged  or  is  about  to  engage  in  acts  or 
practices  violative  of  the  Act 

I  1.  The  Language  of  the  Act 

The  terms  of  the  statute  are  clear  and  unequivocal : 

Sec.  205.  (a)  Whenever  in  the  judgment  of  the  Ad¬ 
ministrator  any  person  has  engaged  or  is  about  to  en- 
I  gage  in  any  acts  or  practices  which  constitute  or  will 

’  constitute  a  violation  of  any  provision  of  section  4  of 

this  Act,  he  may  make  application  to  the  appropriate 
court  for  an  order  enjoining  such  acts  or  practices,  or 
I  for  an  order  enforcing  compliance  with  such  provision, 
I  and  upon  a  showing  by  the  administrator  that  such 
i  person  has  engaged  or  is  about  to  engage  in  any  such 
acts  or  practices  a  permanent  or  temporary  injunction, 
restraining  order,  or  other  order  shall  be  granted  without 
bond. 

So  far  as  the  present  suit  goes,  this  language  is  particularly 
significant  in  three  particulars:  (1)  it  provides  for  the  granting 
of  relief  when  the  defendant  “has  engaged”  ^  in  illegal  acts  or 
practices,  thus  expressly  making  past  (as  well  as  anticipated) 
violations  a  ground  for  the  issuance  of  an  injunction;  (2)  it 
does  not  qualify  the  right  to  an  injunction  by  any  such  phrase 
as  “for  cause  shown,”  or  “upon  a  proper  showing” ;  and  (3)  it 
provides  that  when  the  prescribed  showing  is  made  an  injunc¬ 
tion  or  other  order  enforcing  compliance  “shall”  be  granted 
without  bond.  The  usually  mandatory  character  of  the  w’ord 


^Italics  supplied  in  all  quotations,  unless  noted. 
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“shall”  is  here  fortified  by  the  contrasting  use  of  the  word 
“may”  earlier  in  the  same  sentence  in  referring  to  the  Admin¬ 
istrator's  application  to  the  court  for  relief.  The  significance 
of  these  points  attains  sharp  clarity  when  the  wording  and  in¬ 
terpretation  of  other  statutes  and  the  legislative  history  of  this 
one  are  considered. 

2.  The  Background  of  the  Act 
(a)  Other  Statutes 

Provisions  in  federal  statutes  providing  for  injunctive  relief 
in  aid  of  their  enforcement  are  common.  For  present  purposes 
they  fall  into  two.  general  classes.  Of  the  statutes  of  the  first 
class  some  merely  confer  jurisdiction  on  the  district  court  to 
enjoin  violations  of  their  terms,  others  condition  the  right  to 
an  injunction  upon  proof  of  present  or  threatened  violations, 
still  others  permit  the  issuance  of  injunctions  only  “for  cause 
shown”  or  “upon  a  proper  showing.” 

Thus  the  Sherman  Act  (Act  of  June  2,  1890,  c.  647,  26  Stat. 
209,  15  U.  S.  Code  4)  provides  simply: 

The  several  district  courts  of  the  United  States  are 
invested  with  jurisdiction  to  prevent  and  restrain  viola¬ 
tions  of  sections  1  to  7  of  this  title;  and  it  shall  be  the 
duty  of  the  several  district  attorneys  of  the  United 
States,  in  their  respective  districts,  under  the  direction 
of  the  Attorney  General  to  institute  proceedings  in 
equity  to  prevent  and  restrain  such  violations. 

The  Fair  Labor  Standards  Act  (Section  17,  Act  of  June  25, 
1938,  c.  676,  52  Stat.  1069,  29  U.  S.  Code  217)  provides: 

The  district  courts  of  the  United  States  and  the 
United  States  Courts  of  the  Territories  and  possessions 
of  the  United  States  shall  have  jurisdiction,  for  cause 
shown,  and  subject  to  the  provisions  of  section  20  (re¬ 
lating  to  notice  to  the  opposite  part)  of  the  Act  entitled 
“An  Act  to  supplement  existing  laws  against  unlawful 
restraints  and  monopolies  and  for  other  purposes,  ap¬ 
proved  October  15,  1914,  as  amended,  to  restrain  viola¬ 
tions  of  Section  215  of  this  title.” 
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And  Section  20  (b)  of  the  Securities  Act  of  1933  (Act  of  May 
27, 1933,  c.  38,  48  Stat.  86,  15  U.  S.  Code  77t  (b))  and  section 
21  (c)  of  the  Securities  Exchange  Act  of  1934  (Act  of  June  6, 
1934,  c  404,  48  Stat.  882,  15  U.  S.  Code  78a  (c))  provide: 

Whenever  it  shall  appear  to  the  Commission  that  any 
person  is  engaged  or  about  to  engage  in  any  acts  or  prac¬ 
tices  which  constitute  or  will  constitute  a  violation  of 
'  the  provisions  of  this  chapter  or  any  rule  or  regulation 

'  thereunder  it  may  *  *  *  bring  an  action  *  *  * 

to  enjoin  such  acts  and  practices  and  upon  a  proper 
'  showing  a  permanent  or  temporary  injunction  or  re¬ 
strainer  order  shall  be  granted  without  bond. 

The  other  general  class  of  statutes  specifically  provides 
for  relief  upon  proof  of  past  violations  without  further 
qualification. 

Thus  Section  11  of  the  Clayton  Act  (Act  of  Oct.  15,  1914, 
c.  323,  38  Stat.  734, 15  U.  S.  Code  21)  provides  that  where  any 
person  “is  violating  or  has  violated”  any  of  the  provisions  of  the 
Act  the  commission  or  board  having  jurisdiction  shall  issue  an 
order  requiring  such  persons  to  cease  and  desist  from  such 
violations. 

Section  5  of  the  Federal  Trade  Commission  Act  (Act  of  Sept. 
26, 1914,  c.  311,  Stat.  719, 15  U.  S.  Code  45)  provides  that  when 
any  person  “has  been  or  is  using  any  unfair  or  deceptive  meth¬ 
ods  of  competition,  or  unfair  or  deceptive  act  or  practice  in 
commerce,”  the  Federal  Trade  Commission  shall  issue  an  order 
requiring  such  person  to  cease  and  desist  from  using  such 
method  of  competition  or  such  act  or  practice. 

Section  10  (c)  of  the  National  Labor  Relations  Act  (Act  of 
July  5,  1935,  c.  372,  49  Stat.  453,  29  U.  S.  Code  160  (c))  pro¬ 
vides  that  when  any  person  “has  engaged  in  or  is  engaging  in” 
any  unfair  labor  practice,  the  National  Labor  Relations  Board 
shall  issue  an  order  requiring  such  person  to  cease  and  desist 
from  such  unfair  labor  practice. 

Section  42  of  the  Investment  Companies  Act  (Act  of  Aug. 
22,  1940,  c.  686,  Title  I,  54  Stat.  842,  15  U.  S.  Code  80a-41) 
provides  that: 
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Upon  a  showing  that  such  person  has  engaged  or  is  about 
to  engage  in  any  such  act  or  practice  [i.  e.  an  act  or  prac¬ 
tice  denounced  by  the  act],  a  permanent  or  temporary 
injunction  or  decree  or  restraining  order  shall  be  granted 
without  bond. 

Section  209  of  the  Investment  Advisers  Act  of  1940  (Act  of 
Aug.  22, 1940,  c.  686,  Title  II,  54  Stat.  853, 15  U.  S.  Code  80b-9) 
contains  an  identical  provision. 

It  will  be  noted  that  the  Emergency  Price  Control  Act  of  1942 
falls  within  the  second  class. 

Considered  against  the  background  of  the  statutes  above 
quoted,  the  legislative  history  of  the  Emergency  Price  Control 
Act  of  1942  makes  it  abundantly  clear  that  Congress  intended 
that  the  right  to  an  injunction  should  be  absolute  where  past 
violations  are  shown, 

(b)  The  Legislative  History  of  the  Act 

When  H.  R.  5479,  for  which  the  present  Act  was  substituted, 
passed  the  House  of  Representatives,  section  205  (a)  read: 

Whenever  in  the  judgment  of  the  President  any  per¬ 
son  has  engaged  in  or  is  about  to  engage  in  any  acts  or 
practices  which  constitute  or  will  constitute  a  violation 
of  this  Act  of  any  regulation,  order,  or  requirement  there¬ 
under,  he  may  make  application  to  the  appropriate  court 
for  an  order  enjoining  such  acts  or  practice  or  for  an 
order  enforcing  compliance  with  this  Act  or  such  regula¬ 
tion,  order,  or  requirement  and  upon  a  proper  showing  a 
permanent  or  temporary  injunction,  restraining  order,  or 
other  order  shall  be  granted  without  bond. 

Even  at  this  state  of  its  legislative  history  the  Act  substituted 
the  past  tense  for  the  present  tense  as  used  in  the  Securities  Act 
of  1933  and  the  Securities  Exchange  Act  of  1934.^®  But  the 

"The  Securities  Act  1933  and  Securities  Exchange  Act  of  1934  provide 
for  the  issuance  of  injunction  against  a  person  who  “is  engaged  or  is  about 
to  engage”  in  certain  acts  and  practices  which  are  denounced  as  unlawfuL 
In  Securities  and  Exchange  Commission  v.  Torr,  87  F.  (2d)  446  (C.  C.  A.  2d, 
1937),  it  was  held  that  the  statute  was  to  be  given  a  literal  interpretati<m 
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bill  still  required  that  “a  proper  showing”  be  made  as  a  condi¬ 
tion  to  the  issuance  of  an  injunction. 

The  words  “upon  a  proper  showing”  as  used  in  the  sections 
of  the  Security  Act  of  1933  and  the  Securities  Exchange  Act  of 
1934  authorizing  injunctive  relief  had  been  construed  by  the 
courts  as  authorizing  them  in  their  discretion  to  grant  or  deny 
such  relief  as  in  their  judgment  the  equities  of  each  particular 
case  might  require.  Thus  in  Securities  and  Exchange  Commis¬ 
sion  V.  Lawson,  24  F.  Supp.  360  (D.  Md.,  1938),  in  speaking 
of  the  provision  of  the  Securities  Act  of  1933  authorizing  relief, 
Judge  Chesnut  said  (p.  365) : 

It  is  not  necessary  to  hold  in  this  case  that  the  lan- 
'  guage  of  the  statute  mandatorily  and  inflexibly  requires 
that  an  injunction  must  issue  in  every  case  where  there 
I  is  any  illegal  practice,  however  trivial,  existing  at  the 
'  time  of  the  filing  of  the  bill,  irrespective  of  the  general 
principles  ow  equity  with  regard  to  injunctions,  where 
'  no  substantial  object  is  to  be  achieved  in  furtherance  of 
the  purposes  of  the  Act.  I  am  not  disposed  to  think  that 
'  it  was  the  intention  of  Congress  to  withdraw  all  discre¬ 
tion  from  the  district  judge,  or  to  require  the  issuance 
of  an  injunction  w’here  not  consistent  with  the  general 
principles  of  equity,  and  where  no  real  purpose  of  the 
Acts  would  be  thereby  subscribed.  Seemingly  to  the 
contrary  if  is  provided  in  the  statute  that  the  injunction 
shall  issue  “upon  a  proper  showing.** 


and  that  an  injunction  should  not  be  issued  against  one  who  had  engaged  in 
illegal  practices  but  who  was  not  engaging  in  such  practices  at  the  time  of 
suit,  in  the  absence  of  proof  that  he  was  about  to  do  so.  It  subsequently 
developed  in  the  case  cited  that  the  defendant  was  engaged  in  Ulegal  practices 
when  the  suit  was  instituted  and  an  injunction  was  issued,  Securities  and 
Exchange  Commission  v.  Torr,  22  F.  Supp.  602  (S.  D.  N.  Y.,  1937).  Simi¬ 
larly  the  Commodities  Exchange  Act  provided  for  the  revocation  of  the 
license  of  a  broker  who  “is  violating"  the  Act  In  Cutten  v.  Wallace,  298 
U.  S.  229,  56  S.  Ct  753,  80  L.  ed.  1157,  it  was  held  that  the  license  of  a  broker 
could  not  be  revoked  unless  he  was  violating  the  Act  at  the  time  the  revo¬ 
cation  proceedings  were  started.  The  Statute  was  later  amended  so  as  to 
permit  of  the  revocation  of  the  broker’s  license  for  past  violations.  49  Stat 
1498-1499,  7  U.  S.  Code  9. 
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A  similar  construction  had  been  placed  on  the  phrase  “for 
cause  shown”  as  used  in  the  Fair  Labor  Standards  Act.  Flem¬ 
ing  V.  Phipps,  35  F.  Supp.  627  (D.  Md.,  1940). 

But  the  Senate  Committee,  with’ the  judicial  interpretations 
of  the  words  “upon  a  proper  showing”  before  it,  struck  those 
words  from  the  present  act  and  substituted  for  them  the  words 
“upon  a  showing  by  the  Administrator  that  such  person  has 
engaged  or  is  about  to  engage  in  any  such  acts  or  practices.” 
It  is  submitted  that  nothing  could  more  clearly  indicate  an  in¬ 
tention  that  an  injunction  should  issue  as  of  course  upon  proof 
that  the  act  or  the  regulations  have  been  violated. 

This  intention  is  further  borne  out  by  the  report  of  the  Sen¬ 
ate  Committee  (Report  No.  931, 77th  Cong.,  2d  Sess.) .  At  page 
25  of  that  report,  in  the  part  devoted  to  a  section  by  section 
analysis  of  the  bill,  the  Committee  on  Banking  and  Currency 
said: 

Section  205  (a)  authorizes  the  Administrator  to  en¬ 
force  compliance  with  the  provisions  of  section  4  of  the 
bill,  whenever  in  his  judgment  any  person  has  engaged 
or  is  about  to  engage  in  any  acts  or  practices  which  con¬ 
stitute  or  will  constitute  a  violation  of  any  provision  of 
section  4  by  making  application  for  an  order  enforcing 
compliance  with  such  provision  upon  a  showing  by  the 
Administrator  has  engaged  in  any  such  acts  or  practices 
a  temporary  or  permanent  injunction,  restraining  order 
or  other  order  is  to  be  granted  without  bond. 

It  is  to  be  noted  that  in  its  analysis  of  the  section  the  Com¬ 
mittee  uses  the  expression  “is  to  be  granted  without  bond,” 
thus  construing  the  words  “shall  be  granted  without  bond”  as 
mandatory  and  not  discretionary.”  This  is  in  accordance  with 

^  Cf.  White  V.  Diaher,  67  Cal.  403,  7  Pac.  826,  where  the  court  said :  “Here 
the  law  [Sec.  2061  of  the  California  Code  of  Civil  Procedure]  provides  that  a 
witness  willfuUy  false  in  one  part  of  his  testimony  is  to  be  distrusted,  not 
that  the  Jury  may  or  may  not  distrust  his  testimony  but  they  are  to  be  told 
that  as  a  matter  of  law  his  testimony  Is  to  be  distrusted.  The  Jury  was  told  • 
that  In  such  cases  a  witness  may  be  distrusted.  The  law  says  he  is  to  be 
distrusted,  that  is  that  he  must  be  distrusted.  A  thing  that  is  to  be,  must  be.” 
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the  meaning  which  is  generally  ascribed  to  the  word  “shall”  as 
used  in  statute.  Escoe  v.  Zerbst,  295  U.  S.  490, 55  S.  Ct.  818, 79 
L.  ed.  1566. 

(c)  Judicial  Interpretation  of  Similar  Statutes 

Section  11  of  the  Clayton  Act  (Act  of  Oct.  15,  1914,  C  323, 
38  Stat.  734, 15  U.  S.  Code  21)  provides  for  the  issuance  of  cease 
and  desist  orders  wherever  the  Federal  Trade  Commission  finds 
that  any  provisions  of  the  act  “have  been”  violated. 

In  Federal  Trade  Commission  v.  Goodyear  Tire  Company, 
304  U.  S.  257, 58  S.  Ct.  863, 82  L.  ed.  1326  (1938),  the  Goodyear 
Cotnpany  had  been  selling  tires  to  Sears-Roebuck  Company  at 
discriminatory  prices.  Before  the  matter  was  heard  by  the 
Circuit  Cburt  of  Appeals,  the  parties  terminated  the  contract 
and  replaced  it  with  a  new,  nonviolative  agreement.  That  court 
dismissed  the  proceedings  for  enforcement  of  a  cease  and  desist 
order  on  the  ground  that  the  controversy  had  become  moot. 
The  Supreme  Court  reversed  and  remanded  the  case.  Saying 
(pp.  259-260) : 

Section  11  of  the  Clayton  Act  (15  U.  S.  C.  21)  provides 
that  whenever  the  Commission  has  reason  to  believe  that 
any  person  is  violating  or  has  violated  the  provisions  of 
the  Act,  and  upon  hearing  so  finds,  the  Commission  shall 
!  issue  an  order  requiring  such  person  to  cease  and  desist 
from  such  violations  *  ♦ 

Discontinuance  of  the  practice  which  the  Ck)mmission 
I  found  to  constitute  a  violation  of  the  Act  did  not  render 
the  controversy  moot. 

Section  5  of  the  Federal  Trade  Commission  Act  (Act  of  Sept. 
26,  1914,  C  311,  38  Stat.  719,  15  U.  S.  Code  45)  authorizes  the 
issuance  of  a  cease  and  desist  order  whenever  the  Commission 
finds  that  a  person  “has  been”  using  an  unfair  method  of  com¬ 
petition.  Enforcement  of  such  orders  has  in  several  instances 
been  resisted  upon  the  ground  that  the  practice  had  been  dis¬ 
continued  and  that  there  was  no  likelihood  of  repetition. 

In  Educators  Association  v.  Federal  Trade  Commission,  108 
F.  (2d)  470  (C.  C.  A.  2d,  1939),  the  Court  said  (p.  473) : 
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Both  findings  and  evidence,  however,  are  to  the  effect 
that  petitioners  had  ceased  to  violate  Sec.  5  of  the  Act 
in  the  respects  forbidden  before  the  complaint  was  filed. 
Because  of  this,  it  is  argued  that  paragraphs  two  and 
three  of  the  order  should  be  set  aside.  We  do  not  un¬ 
derstand  that  discontinuance  of  practices  violative  of 
the  Act  will  alone  deprive  the  Commissioner  of  power  to 
make  an  order  otherwise  justified.  The  Act  in  express 
terms  requires  the  Commission  to  issue  a  complaint  if 
it  shall  appear  to  it  that  such  a  proceeding  would  be  to 
the  interest  of  the  public  whenever  *  *  any  such 
person,  partnership,  or  corporation  has  been  or  is  using 
any  unfair  method  competition  or  unfair  or  deceptive 
act  or  practice  in  commerce,  *  *  15  U.  S.  C.  A., 

§  45  (b).  Past  as  well  as  present  practices  give  the 
Commission  cause  for  action  and  their  discontinuance  is 
no  defense. 

In  Perma-Maid  Co.  v.  Federal  Trade  Commission,  121 F.  (2d) 
282, 284  (C.  C.  A.  6th,  1941),  the  Court  said: 

It  is  the  duty  of  the  Commission  to  prevent  persons, 
partnerships  or  corporations  *  *  *  from  using  un¬ 

fair  methods  of  competition  in  commerce  and  unfair 
or  deceptive  acts  or  practices  in  commerce. 

This  duty  is  not  discharged  by  abandoning  the  com¬ 
plaint  upon  a  showing  not  clearly  made  here  that  the 
unlawful  practices  have  been  discontinued.  Such  show¬ 
ing  constitutes  no  guaranty  that  they  will  not  be  re¬ 
sumed.  The  law  prescribes  one  effective  method  and 
one  only,  by  which  the  Commission  may  discharge  its 
duty,  i.  e.,  the  issuance  of  an  appropriate  cease  and  desist 
order. 

Again,  the  National  Labor  Relations  Act  provides  (Act  of 
July  5,  1935,  C.  372,  49  Stat.  453,  29  U.  S.  Code  160  (c))  that 
a  cease  and  desist  order  shall  issue  against  a  person  who  '*has 
engaged”  in  unfair  labor  practices. 

In  Consolidated  Edison  Co.  v.  National  Labor  Relations, 
Board,  305  U.  S.  197,  59  S.  Ct.  206,  83  L.  ed.  126  (1938),  the 


24 


Supreme  Court  in  the  case  of  a  complaint  filed  in  May  1937 
held  (p.  230) : 

With  respect  to  industrial  espionage,  the  companies  say 
that  the  employment  of  “outside  investigating  agencies” 
of  any  kind  had  been  voluntarily  discontinued  prior  to 
November  1936,  but  the  Board  rightly  urges  that  it  is 
entitled  to  bar  its  resumption.  Compare  Federal  Trade 
Commission  v.  Goodyear  Tire  and  Rubber  Co.,  304  U.  S. 
257,  260. 

In  National  Labor  Relations  Board  v.  Burke  Machine  Tool 
Co.,  11  U.  S.  Law  Week  2656  (C.  C.  A.  6th,  Feb.  18,  1943),  en¬ 
forcement  of  an  order  of  the  Board  was  resisted  on  the  ground 
“that  the  jurisdiction  of  the  court  is  equitable  in  nature  and 
that  courts  do  not  issue  injunctions  against  practices  volun¬ 
tarily  abandoned  in  the  absence  of  authority  or  evidence  of 
intent  of  repetition.”  The  Court  held  that  the  contention 
was  without  merit  saying: 

Moreover  this  case  arises  under  a  specific  statute  which 
defines  the  power  of  the  Board  in  this  respect  in  terms 
i  much  broader  than  the  principle  which  petitioner  would 
have  us  apply.  Section  9  (c)  provides  that  if  upon  all 
the  testimony  taken  the  Board  shall  be  of  the  opinion 
!  that  any  person  named  in  the  complaint  has  engaged  in 
or  is  engaged  in  any  such  unfair  labor  practice,  the  Board 
shall  issue  *  *  *  an  order  requiring  such  person  to 
cease  and  desist  from  such  unfair  labor  practice.  The 
Board  is  empowered  therefore  to  issue  such  an  order  in 
any  case  in  w’hich  the  person  has  engaged  in  and  has 
voluntarily  ceased  the  unfair  labor  practice. 

Having  studiously  avoided  the  general  language  of  the  Sher¬ 
man  Act,  and  having  omitted  the  qualifying  language  of  The 
Fair  Labor  Standards  Act,  the  Securities  Act  of  1933,  and  The 
Securities  &  Exchange  Act  of  1934,  and  having  adopted  lan¬ 
guage  like  that  used  in  the  Clayton  Act,  The  Federal  Trade 
Commission  Act,  and  The  National  Labor  Relations  Act,  which 
had  been  construed  as  providing  for  the  granting  of  relief  on 
proof  of  past  violations  without  more,  Congress  must  be  deemed 
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to  have  intended  proof  of  past  violation  by  itself  to  require 
the  issuance  of  an  injunction. 

(d)  Practical  Considerations 

Thus  even  if  they  stood  alone  the  language,  background, 
and  legislative  history  of  Section  205  (a)  would  require  the 
construction  we  urge.  But  they  do  not  stand  alone.  Practical 
considerations  of  the  gravest  import  explain  and  justify  the 
obviously  deliberate  choice  of  words.  Violations  of  statutes 
and  schedules  which  regulate  the  complex  business  affairs  of 
today  cannot  be  demonstrated  easily.  Their  detection  and 
proof  require  extensive  investigation.  Such  investigations — as 
may  be  seen  from  this  case — require  large  expenditures  of  time 
and  money-  They  also  serve  notice  on  the  business  under  in¬ 
vestigation  that  its  conduct  is  suspect.  Commonly,  there¬ 
fore,  violations  cease  at  this  point.  Added  precautions  and 
protestations  of  good  faith  and  the  will  to  comply  in  the  fu¬ 
ture  take  their  place  before  suit  is  brought.  If  a  showing  of 
this  familiar  pattern  of  behavior  can  prevent  the  granting  of 
relief,  the  administrative  agency  must  either  expend  time  and 
money  for  a  reinvestigation,  or  close  the  case  in  reliance  on  a 
statement  of  good  intentions  given  “in  prophesy  or  dread  of 
suit”  (Cf.  U.  S.  V.  U.  S.  Steel  Company,  251  U.  S.  417,  444,  40 
S.  Ct.  293,  64  L.  ed.  343).  It  could  be  argued,  of  course,  that 
such  a  result  is  sometimes  desirable.  We  need  not  here  refute 
that  argument.  It  is  enough  to  point  out  that  it  is  a  serious 
impediment  to  effective  and  speedy  protection  against  viola¬ 
tions.  And  Congress  no  doubt  felt  that  such  an  impediment 
could  not  be  tolerated  in  a  wartime  measure  w’hich  demanded 
prompt  and  telling  action  to  control  an  inflation  which  already 
had  begun.  This  conclusion  is  fortified  by  the  fact  that  Con¬ 
gress  had  already  chosen  similar  language  in  two  peacetime 
statutes  (to  be  administered  by  the  Securities  and  Exchange 
Commission)  passed  after  the  decision  in  the  Lawson  case.“ 

^In  the  Investment  Company  Act  of  J9Jji0,  54  Shat.  842,  15  U.  S.  C.  A., 
f  80a-41  (e)  (1941),  and  the  Investment  Advisers  Act  of  1940,  54  Stat.  853, 
15  U.  S.  C.  A.,  §  80l>-9  (e)  (1941),  the  phrase  “upon  a  proper  showing”  is 
eliminated  and  relief  by  way  of  injunction  issuing  from  a  court  is  condi- 
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The  plight  of  administrative  agencies  working  under  the 
older  statutes  had  attracted  sympathetic  judicial  attention. 
Thus  in  Otis  &  Co.  v.  Securities  and  Exchange  Commission,  106 
F.  (2d)  579  (C.  C.  A.  6th,  1938),  the  Court  said: 

This  statute  should  be  so  construed  as  to  achieve  the 
purpose  of  its  enactment  if  its  language  is  susceptible  of 
such  a  construction.  The  obvious  purpose  of  the  Con¬ 
gress  in  its  enactment  was  protection  of  the  investing 
public.  But,  in  view  of  the  practical  necessity  of  an 
investigation  by  the  commission  prior  to  its  institution 
of  any  proceeding,  it  is  clear  that,  if  the  construction 
contended  for  by  appellant  were  adopted  the  injunction 
provided  for  w’ould  be  of  slight  efficacy.  A  dealer  who 
saw  the  challenge  of  his  activities  that  is  implied  in  an 
investigation  would  probably  discontinue  them  pending 
the  investigation.  It  would  seldom,  if  ever,  be  possible 
to  show  that  a  dealer  was  engaged  in  or  about  to  engage 
in  prohibited  acts  or  practices  when  suit  began,  since 
the  necessary  investigation  would  nearly  always  have 
warned  the  dealer  to  desist.  Consequently,  while  Sec¬ 
tion  20  (b)  does  not  expressly  so  provide,  yet  if  it  be 
assumed  that  it  requires  a  showing  that  a  dealer  be  “en¬ 
gaged”  in  or  “about  to  engage  in”  prohibited  acts  or 
I  practices,  we  are  of  the  opinion  that  it  does  not  require 
that  either  condition  continue  until  the  commencement 
of  suit. 

Compare  Securities  and  Exchange  Commission  v.  Lawson, 
24  F.  Supp.  360  (D.  Md.,  1938)  where  the  court  said: 


tioned  solely  “upon  a  showing  that  such  person  has  engaged  or  Is  about  to 
engage  In  any  such  act  or  practice.” 

•  Similarly,  in  Cuttcn  v.  Wallace,  80  F.  (2d)  140  (C.  C.  A.  7th,  1935),  affirmed 
on  this  ground.  29S  U.  S.  229,  it  was  held  that  under  the  Commodities  Ex¬ 
change  Act,  discontinuance  of  wrongful  practices  prior  to  suit  barred  pro¬ 
ceedings  for  injunctive  relief.  The  decision  is  identical  with  the  Torr  case, 
87  F  .(2d)  446  (C.  C.  A.  2d,  1937),  being  based  on  the  statutory  language 
“is  violating”  or  “Is  attempting  to  manipulate.”  See  42  Stat.  1001.  Shortly 
after  this  decision  (Congress  amended  the  law  to  read  “is  violating  or  has 
violated  *  •  •  or  has  manipulated  or  Is  attempting  to  manipulate.” 
49  Stat  1498-1499  (1936),  7  U.  S.  C.,  S  9  (1940). 
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But  the  test  as  to  whether  an  injunction  should  issue  is 
not  whether  the  defendant  has  discontinued  the  illegal 
practices  subsequent  to  the  filing  of  the  bill  and  made 
restitution  within  his  present  ability  to  customers,  but 
whether  in  the  public  interest  the  plaintiff  on  the  proof 
is  entitled  to  the  issuance  of  the  injunction;  and  the 
plaintiff  is  not  obliged  to  accept  the  defendant’s  state¬ 
ment  that  he  will  not  resume  his  business,  as  there  is  no 
legal  obstacle  to  his  doing  so,  however  clear  his  present 
intention  may  be  to  the  contrary. 

Cf.  U.  S.  V.  Trans-Missoun  Freight  Association,  166  U.  S.  290, 
309-310, 17  S.  Ct.  541, 41  L.  ed.  1007  (1897). 

But  practical  administrative  considerations  have  not  always 
been  heeded  by  the  courts.  In  Fleming  v.  Phipps,  35  F.  Supp. 
627  (D.  Md.  1940),  for  example,  they  were  urged  on  the  court 
but  rejected  because  they  were  not  relevant  to  “the  usual  rules 
relating  to  injunctions.”  The  implication  is  clear.  If  these 
considerations  were  to  be  given  assured  effect,  that  had  to  be 
done  through  legislative  act.  To  this  challenge,  we  contend, 
Congress  responded  with  the  language  of  Section  205  (a) .  The 
old  equity  rules  were  adequate  in  times  of  peace  for  private  suits 
where  the  parties  generally  knew  about  the  facts  of  their  own 
case  and  could  easily  follow  the  course  of  their  adversarys’ 
conduct.  They  are  hopelessly  inadequate  as  a  tool  in  the  hands 
of  an  administrative  agency  faced  with  the  herculean  task  of 
price  control  in  the  emergency  created  by  total  war.  In  view 
of  this  Congress  acted  upon  the  general  human  tendency  of  past 
violators  to  violate  again  even  though  they  have  repented 
when  caught,  and  substituted  the  rule  of  the  statute  for  the 
equity  rule  which  required  a  specific  affirmative  showing  in 
each  case  that  the  particular  violator  involved  will  probably 
violate  again. 

Although  circumstances  require  strict  enforcement,  the 
remedy  to  implement  it  in  the  present  case  is  not  any  harsher 
than  the  exigencies  of  the  situation  call  for. 

The  remedy  operates  prospectively  only.  It  imposes  no 
penalty  for  past  conduct,  it  therefore  works  a  minimum  of 
hardship  on  one  who  intends  to  comply  with  the  Act.  If  the 
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injunction  or  other  order  is  obeyed  no  punishment  will  be  in¬ 
flicted  upon  the  defendant  (Cf.  Celluloid  Mfg.  Co.  v.  Arling¬ 
ton  Mfg.  Co.,  34  F.  324  (C.  C.  N.  J.  1888),  Vaughan  v.  John  C. 
Winston  Co.,  83  Fed.  (2d)  370  (C.  C.  A.  10th,  1936).  On  the 
other  hand  while  the  remedy  will  work  little  or  no  hardship  on 
one  who  intends  to  comply  with  the  law,  it  is  badly  needed  by 
the  Administrator  against  one  who  does  not. 

Furthermore  the  enforcement  of  the  order  or  injunction  when 
issued  rests  wholly  with  the  court,  which  retains  its  traditional 
power  to  inflict  or  withhold  punishment  as  in  its  judgment  jus¬ 
tice  may  require.  The  court  may  and  undoubtedly  will  with¬ 
hold  punishment  in  cases  where  the  violation  is  trivial,  Edison 
Electric  Light  Co.  v.  Goelet,  65  Fed.  612  (S.  D.  N.  Y.  1894),  or 
not  willful,  Iowa  Barb  Steel-Wire  Co.  v.  Southern  Barbed-Wire 
Co.,  30  Fed.  615  (E.  D.  Mo.,  1887) ;  Morss  v.  Domestic  Sewing 
Machine  Co.,  38  Fed.  482  (D.  Mass.,  1889). 

C.  The  undisputed  facts  show  numerous,  continued,  and  substantial  viola¬ 
tions  by  defendant  of  the  Act  and  regulation  entitling  plaintiff  to  an 
injunction 

The  evidence  shows  many,  continued,  and  flagrant  viola¬ 
tions.  It  shows  practically  every  kind  of  violation  which  could 
occur  under  General  Maximum  Price  Regulation.  It  shows 
that  each  of  these  kinds  occurred  in  each  of  the  seven  depart¬ 
ments.  It  shows  that  commodities  were  sold  or  offered  for  sale 
at  more  than  the  ceiling  price.  It  shows  that  the  records  were 
kept  in  such  a  way  as  to  make  it  practically  impossible  to  de¬ 
termine  whether  defendant  was  living  up  to  the  regulations. 
It  shows  that  wherever  records  were  more  complete,  more 
price  violations  were  found  by  the  investigators.  Defendant 
seeks  to  minimize  the  force  of  this  showing  by  comparing  the 
number  of  violations  proven  and  admitted  in  court  with  the 
total  number  of  transactions  in  which  a  store  of  its  size  en¬ 
gages.  The  comparison  is  altogether  unfair  and  misleading. 
Tho  fact  is  that  only  a  relatively  few  of  the  total  number  of 
transactions  of  the  store,  or  even  of  the  departments  visited, 
were  investigated  at  all.  The  significant  thing  is  that  wher¬ 
ever  investigation  was  made  violations  were  found.  Such  a 
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showing,  we  contend,  requires  the  relief  prayed  for  in  the  com¬ 
plaint. 

In  its  answer  defendant  pleaded  substantial  compliance  with 
the  regulations.  The  evidence  does  not  warrant  such  a  claim. 
Some  efforts  to  put  in  a  system  looking  towards  compliance 
there  undoubtedly  were.  But  the  proof  of  the  pudding  is  in 
the  eating,  and  the  system  here  fell  far  short  of  obtaining 
results. 

But  even  if  the  evidence  had  lent  color  to  a  claim  of  substan¬ 
tial  compliance,  it  could  not  have  amounted  to  a  defense  in 
law.  The  statutory  language  admits  of  no  doubt.  The  in¬ 
junction  is  to  issue  upon  a  showing  that  defendant  “has  en¬ 
gaged  *  *  *  in  any  such  acts  or  practices”  (i.  e.  acts  or 

practices  which  constitute  a  violation  of  any  provision  of  §  4 
of  the  statute).  Under  this  language  it  has  been  held  that  the 
showing  of  a  single  violation  is  enough,  though  no  such  ex¬ 
treme  position  need  be  maintained  here,  Henderson  v.  Glosser, 
46  F.  Supp.  458  (W.  D.  Pa.  1942) ;  Cf.  Gimbel  Bros.  Co.  v.  Fed¬ 
eral  Trade  Commission,  116  F.  (2d)  578  (C.  C.  A.  2d,  1941); 
Fox  Film  Co.  V.  Federal  Trade  Commission,  296  F  353 
(C.  C.  A.  2d,  1924)  (3  instances). 

The  reasons  for  the  Act’s  peremptory  command  are  not  hard 
to  find.  Inflation  begins  in  little  steps.  Unless  these  steps 
can  be  forbidden,  nothing  can  be  done  about  inflation  until 
it  is  already  out  of  hand.  It  is  not  enough  that  men  “nearly” 
comply  with  price  control — they  must  make  every  effort  to 
comply  strictly  if  we  are  to  be  saved  from  serious  losses  on  the 
economic  front.  We  must  “hold  the  line.”  As  Judge  Nordbye 
said  in  Henderson  v.  C.  Thomas  Stores,  48  F.  Supp.  295,  301 
(  D.  C.  Minn.,  1942) : 

It  would  seem  that  a  strict  compliance  with  the  terms  of 
the  Act  and  a  strict  construction  of  any  and  all  violative 
acts  are  essential  to  the  achievement  of  its  purposes 
and  objects,  and  in  determining  the  necessity  of  an  in¬ 
junction  herein  the  court  should  not  consider  this  con¬ 
troversy  as  an  isolated  controversy  which  exists  merely 
between  an  agency  of  the  government  and  these  de¬ 
fendants.  An  easy  attitude  of  the  courts  which  even 
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remotely  suggests  that  the  Act  may  be  violated  with 
impunity  strikes  at  the  entire  enforcement  program 
which  in  and  of  itself  must  be  tremendous.  If  inflation 
is  to  be  bridled  the  control  of  commodity  prices  must 
be  effective  nation-wide.  It  should  not  be  permitted  to 
'  get  out  of  hand  in  any  area  of  the  nation. 

Throughout  the  trial  defendant’s  counsel  kept  referring  to 
the  kind  of  violation  caused  by  someone’s  pounding  the  wrong 
key  on  a  typewriter.  That,  of  course,  is  simply  not  this  case. 
It  may  safely  be  assumed,  we  suggest,  that  if  such  a  hypotheti¬ 
cal  situation  should  arise  the  Administrator  would  exercise  the 
discretion  vested  in  him  by  the  Act  and  not  bring  suit.  He  is 
not  required  to  begin  an  action  even  though  in  his  judgment 
violations  have  occurred.  '  The  statute  provides  that  he  “may” 
do  so. 

D.  The  trial  court's  interpretation  of  the  Act  cannot  be  sustained 

The  trial  court  construed  the  words  “or  other  order”  as  used 
in  the  provisions  of  Section  205  (a)  as  meaning  any  order 
which  in  his  judgment  the  equities  of  the  case  might  warrant, 
so  as  to  authorize  the  court  to  deny  relief  and  dismiss  the  com¬ 
plaint.  This  interpretation  is  patently  incorrect.  The  section 
authorizes  the  Administrator  to  apply  for  (1)  an  order  enjoin¬ 
ing  acts  or  practices  in  violation  of  any  provision  of  section  4 
(which  declares  unlawful  acts  or  practices  in  violation  of  the 
Act  or  the  regulations  issued  under  it),  or  (2)  for  an  order  en¬ 
forcing  compliance  with  such  provision.  The  two  types  of 
orders  which  the  Administrator  is  thus  authorized  to  apply  for 
are,  therefore,  first,  an  order  forbidding  certain  conduct,  or,  in 
other  words,  a  permanent  or  temporary  injunction  or  temporary 
restraining  order,  as  they  are  commonly  understood,  and,  sec¬ 
ondly,  an  order  commanding  affirmative  action.  Having  thus 
provided  that  the  Administrator  may  apply  for  two  separate 
and  distinct  types  of  orders,  the  section  then  goes  on  to  provide 
that  “upon  a  showing  by  the  Administrator  that  such  person 
has  engaged  or  is  about  to  engage  in  any  such  acts  or  practices 
a  permanent  or  temporary  injunction,  temporary  restraining 
order  or  other  order  shall  be  granted  without  bond.” 
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The  words  “or  other  order”  clearly  refer  to  the  second  of  the 
two  types  of  orders  which  the  Administrator  is  authorized  to 
apply  for,  namely,  “an  order  enforcing  compliance  with”  the 
provisions  of  Section  4  of  the  Act,  just  as  the  words  “permanent 
or  temporary  injunction  restraining  order”  refer  to  the  first  of 
the  two  t5rpes  of  orders  which  the  Administrator  may  apply  for, 
namely,  “an  order  enjoining  such  acts  or  practices.”  This  inter¬ 
pretation  is  further  indicated  by  the  use  of  the  expression 
“without  bond.”  Obviously  in  providing  for  the  issuance  of 
an  “order  without  bond”  Congress  could  only  have  contem¬ 
plated  an  order  which  in  the  absence  of  statute  would  not  be 
issued  without  a  bond. 

The  trial  court's  construction  not  only  disregards  the  word¬ 
ing  of  the  statute  but  is  inconsistent  with  the  legislative  history 
of  the  Act.  As  shown  above.  Congress  deliberately  struck 
from  the  Act  words  having  the  same  import  as  that  which  the 
Court  read  into  the  words  “or  other  order.” 

The  Court's  interpretation  is  also  inconsistent  with  the  nat¬ 
ural  meaning  of  the  words  of  the  section  when  viewed  in  the 
light  of  the  necessity  or  expediency,  for  historical  reason,  of 
differentiating  between  aflSrmative  orders  and  prohibitory 
orders.  While  an  injunction  may  be  used  to  compel  affirmative 
action,  the  term  injunction  is  perhaps  not  properly  applied  to 
a  final  decree  commanding  such  action.  As  Pomeroy  has 
pointed  out,’  the  term  “mandatory  injunction”  is  in  strictness 
confined  to  interlocutory  or  preliminary  injunctions.  Pom¬ 
eroy,  Equity  Jurisprudence  (5th  ed.,  1941)  Sec.  1359.  Until 
comparatively  recent  times  such  injunctions  were  rarely 
granted.  Indeed  it  was  once  held  that  a  preliminary  or  inter¬ 
locutory  mandatory  injunction  would  never  be  granted  (idem). 
While  this  rule  is  no  longer  generally  followed,  lingering  in¬ 
hibitions  persist  and  explain  why  Congress  took  pains  to  au¬ 
thorize  expressly  the  issuance  of  affirmative  orders  and  did  not 
content  itself  with  merely  authorizing  the  issuance  of  in¬ 
junctions. 

This  differentiation  between  affirmative  and  negative  orders 
is  not  peculiar  to  the  Emergency  Price  Control  Act  of  1942.  It 
occurs  in  many  federal  statutes  which  provide  for  their  en¬ 
forcement  by  judicial  action.  For  example,  the  Agricultural 
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Adjustment  Act  contains  a  provision  reading:  "The  several  dis¬ 
trict  courts  of  the  United  States  are  hereby  vested  with  juris¬ 
diction  specificalhj  to  enforce  and  to  prevent  and  restrain  any 
person  from  violating  any  order,  regulation,  or  agreement, 
heretofore  or  hereafter  made  or  issued  pursuant  to  this  chapter, 
in  hny  proceeding  now  pending,  or  hereafter  brought  in  said 
courts,’’  7  U.  S.  Uode  608a  (6).  The  Interstate  Commerce  Act 
(49  U.  S.  Code  16  (12)  authorizes  the  enforcement  of  orders  of 
the  Interstate  Commerce  Commission  "by  a  writ  of  injunction 
or  other  proper  process,  mandatory  or  otherwise.” 

These  historical  facts  and  statutory  precedents  reinforce  the 
construction  which  the  language  of  the  statute  itself  requires. 
The  words  "or  other  order’’  refer  solely  to  mandatory  orders 
and  cannot  {properly  be  given  the  meaning  ascribed  to  them 
by  the  Court. 

E.  The  trial  court’s  ruling  that  proof  of  defendant’s  good  faith  defeated 
plaintiff’s  right  to  an  injunction  is  untenable 

The  court  appears  to  have  denied  an  injunction,  because  al¬ 
though  "negligence  or  carelessness  there  may  have  been.”  the 
defendant  had  not  willfully  violated  the  Act.  But  there  is 
here  no  requirement  of  willfullness.  The  injunction  is  to  issue 
"upon  a  showing  by  the  Administrator  that  such  person  has 
engaged  or  is  about  to  engage  in  any”  acts  or  practices  *  * 
in  violation  of  the  statute.  In  contrast.  Section  205  (c)  ex¬ 
pressly  provides  for  the  prosecution  and  punishment  of  a  per¬ 
son  who  has  "willfully’’  violated  the  Act.  The  omission  of  this 
word  from  the  earlier  section  must  have  been  deliberate.  It  can 
mean  only  one  thing:  that  willfullness  need  not  be  shown  in  a 
suit  for  injunction. 

It  is  true  that  the  good  or  bad  faith  of  a  defendant’s  past  con¬ 
duct  may  be  an  important  consideration  where  it  is  necessary 
to  determine  whether  past  violations  are  likely  to  be  repeated. 
Fleming  v.  National  Bank  of  Commerce,  41  F.  Supp.  833  (S.  D. 
W.  Va.,  1941) ;  Walling  v.  Builders  Veneer  and  Woodwork  Co., 
45  F.  Supp.  808  (E.  D.  Wis.,  1942) ;  R.  J.  Koeppe  &  Co.  v. 
Securities  and  Exchange  Commission,  95  F.  (2d)  550  (C.  C.  A. 
7th,  1938).  But  here  Congress  has  substituted  its  general  de¬ 
termination  that  past  illegal  acts  are  likely  to  recur  for  the 
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necessity  of  a  specific  showing  in  each  case.  It  is  unnecessary, 
therefore,  to  inquire  whether  the  defendant’s  past  unlawful 
conduct  is  such  as  to  justify  an  inference  that  there  will  be 
further  violations.  Where  that  inquiry  is  itself  irrelevant  the 
plaintiff  need  not  show  bad  faith  and  good  faith  is  no  defense 
{Gimbel  Bros.  v.  Federal  Trade  Commission,  116  F.  (2d)  578 
(C.  C.  A.  2d.  1941)  L.  C.  Mayers  Co.,  Inc.  v.  Federal  Trade 
Commission,  97  F.  (2d)  365  (C.  C.  A.  2d,  1938). 

In  Henderson  v.  Baldwin,  8  0.  P.  A.  Service,  p.  622:43  (W.  D. 
Pa.,  1942),  the  court  said: 

All  that  the  plaintiff  [Price  Administrator]  was  re¬ 
quired  to  do  was  to  show  a  violation  of  this  statute 
[the  Emergency  Price  Control  Act  of  1942]  in  order 
to  secure  an  injunction.  Equitable  defenses  are  of  no 
avail  to  a  defendant  in  case  of  a  sta,tutory  injunction. 
The  discontinuance  of  the  practices  complained  of  would 
not  prevent  the  issuance  of  an  injunction  in  the  instant 
case.  Nor  is  the  good  faith  of  the  defendants  an  issue 
in  this  case. 

In  Henderson  v.  C.  Thomas  Stores,  Inc.,  48  F.  Supp.  295 
(D.  C.  Minn.,  1942),  another  case  arising  under  the  Emer¬ 
gency  Price  Control  Act  of  1942,  the  court  said: 

The  Court  does  not  find  on  this  showing,  however,  that 
the  violations  herein  enumerated  were  contumacious  or 
willful.  It  may  well  be  that  they  were  entirely  occa¬ 
sioned  through  carelessness,  neglect,  and  misunderstand¬ 
ing.  Mutual  and  the  Stores  Company  have  stated  in 
open  court  that  they  are  anxious  to  comply  strictly  with 
the  letter  of  the  law.  The  Court  has  no  reason  to  doubt 
their  good  faith  or  sincerity,  but,  notwithstanding,  the 
situation  requires  that  the  injunction  should  issue. 

In  Brown  v.  John  H.  Maxwell  (N.  D.  Tex.  Feb.  25, 1943,  not 
yet  reported)^  another  case  arising  under  the  Emergency  Price 
Control  Act  of  1942,  the  Court  said : 

I  do  not  see  anything  to  censure  Mr.  Maxwell  about 
in  this  matter.  From  his  viewpoint  he  was  in  perfect 

^The  judsniont  in  this  caso  has  boon  rooponed  to  allow  furthor  evidence 
as  to  whether  there  wa.s  a  violation. 
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good  faith  in  thinking  he  was  complying  with  the  law. 
He  would  not  have  been  subjecting  himself  openly  to 
these  big  penalties,  doing  business,  as  he  was,  on  a  slen¬ 
der  thread,  hanging  on  mostly  by  virtue  of  this  organi- 
i  zation,  if  he  had  any  idea  he  was  violating  the  law.  He 
simply  would  not  be  taking  such  chances. 

I  do  not  believe  I  could,  under  the  circumstances,  find 
no  judgment  for  the  plaintiff;  there  are  violations  al¬ 
leged  and  plainly  shown.  But  the  most  I  would  do 
!  would  be  to  say  in  the  judgment  there  were  unintentional 
violations  committed  by  defendant  and  also  issue  an  in¬ 
junction  restraining  him  from  any  violation  of  Price 
Schedule  49.  Of  course,  I  will  deny  any  relief  under  the 
I  second  paragraph  of  the  prayer  which  asks  for  judgment 
for  something  over  S4,000  against  the  defendant. 

III.  Even  if  it  be  a  defense  to  show  that  the  defendant  would 
not  continue  to  violate  the  Act,  the  Court  erred  in  finding 
that  such  showing  had  been  made 

The  evidence  disclosed  numerous  and  substantial  violations. 
In  a  period  of  five  months  following  the  effective  date  of  the 
Regulation  the  defendant  made  not  less  than  3,796  sales  at 
prices  in  excess  of  the  legal  limit.  This  substantial  number  of 
sales  took  place  in  only  seven  of  the  store’s  107  departments 
(see  p.  8,  supra,  footnote  4).  How  many  such  sales  were 
made  in  the  other  100  departments  does  not  appear.  At  no 
time  during  the  trial  did  the  defendant  attempt  to  show  that 
compliance  (except  in  respect  to  the  posting  of  ceiling  prices) 
in  the  departments  not  investigated  was  any  better  than  the 
compliance  in  the  departments  into  which  inquiry  was  made. 
Therefore,  it  may  fairly  be  inferred  that  the  violations  in  the 
departments  not  investigated  were  as  numerous  and  substantial 
as  in  the  seven  departments  checked.  It  follows  that  it  is  en¬ 
tirely  misleading  to  claim  that  the  number  of  sales  made  at 
prices  over  the  ceiling  constituted  but  a  small  percentage  of 
the  total  number  of  sales  made  by  the  defendant. 

The  evidence  disclosed  that  the  defendant  in  each  depart¬ 
ment  investigated,  violated  virtually  every  provision  of  the 
Regulation.  As  has  been  previously  pointed  out  the  defendant 
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made  illegal  sales  in  every  department  checked,  with  the  ex¬ 
ception  of  department  55,  and  the  fact  that  no  illegal  sales  were 
made  there  was  sheer  accident,  for  at  least  one  commodity  was 
offered  for  sale  in  this  department  at  an  unlawful  price  for  a 
period  of  several  months. 

The  Regulation  required  the  defendant  to  file  with  the  local 
War,  Price,  and  Rationing  Board  not  later  than  July  1,  1942,  a 
statement  of  all  of  the  cost-of-living  commodities  sold  or  offered 
for  sale  (Cost-of-Living  Statement)  and  to  supplement  this 
list  with  a  statement  of  new  commodities  on  or  before  the  10th 
of  each  succeeding  month.  The  defendant  was  also  required 
to  prepare  and  keep  for  inspection  by  the  public  and  the  Office 
of  Price  Administration  a  list  of  all  commodities  sold  or  offered 
for  sale  by  it  (Base  Period  Statement).  The  defendant  pre¬ 
pared  but  a  single  statement  (a  separate  one  for  each  depart¬ 
ment)  which  statement  was  considered  by  it  as  its  Cost-of-Liv¬ 
ing  statement  as  well  as  its  base  period  statement.  (Depart¬ 
ment  26:  R.  2S;  Department  47:  R.  35;  Department  55:  R. 
42;  Department  60:  R.  51;  Department  69:  R.  58;  Depart¬ 
ment  76:  R.  64-65;  and  Department  59:  R.  67).  This,  in  it¬ 
self,  was  a  violation  of  the  Regulation. 

The  defendant  improperly  omitted  from  its  Cost-of-Living 
Statement  and  supplements  not  less  than  460  commodities.  In 
Department  55,  some  87  items  were  listed  on  the  combined 
Base  Period  and  Cost-of-Living  Statement  and  the  defendant 
did  not  deny  that  not  less  than  52  items  which  should  have  been 
listed  were  omitted  entirely  (Plaintiff’s  Ex.  26,  27,  and  28,  R. 
471,  475,  476,  Testimony  R.  200  to  214).  In  Department  26, 
commodities  numbering  298  were  listed  and  80  were  omitted 
(Plaintiff’s  Exhibit  6,  R.  456,  Testimony  R.  157-158).  In  De¬ 
partment  47  there  appear  on  the  statement  130  items;  defend¬ 
ant  admitted  that  there  should  have  been  at  least  105  others 
listed  (Plaintiff's  Exs.  39,  R.  465  and  Ex.  40,  R.  467,  Testimony 
R.  214,  and  35  to  38).^  The  combined  statements  of  each  of 
the  other  departments  were  likewise  deficient  for  24  items  were 
omitted  from  the  statement  prepared  for  Department  60 
(Plaintiff’s  Ex.  33,  R.  512,  Testimony  R.  237  to  241.  Ex.  31, 
Testimony  R.  259  to  263) :  more  than  100  were  missing  from 


*  Finding  of  fact  refer  to  defendant’s  violations  of  the  Ajct  as  mistakes,  R. 
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the  statement  for  department  69  (Plaintiff’s  Ex.  22,  R.  530, 
Testimony  R.  2SS  to  290.  Plaintiff's  Ex.  20.  R.  515,  Testimony 
R.  292  to  320) ;  not  less  than  30  were  left  out  of  the  list  for 
Department  76  (Plaintiff's  Ex.  37,  R.  545,  Testimony  R.  337. 
Plaintiff's  Ex.  36,  R.  537,  Testimony  R.  342-356) ;  and  58  were 
omitted  from  Department  59’s  statement  (Plaintiff's  Ex.  13. 
R.  546,  Testimony  R.  358  to  375.  Ex.  14,  R.  554,  Testimony  R. 
375  to  377). 

The  Regulation  further  required  that  all  items  listed  on  both 
the  Cost-of-Living  Statement  and  the  Base  Period  Statement 
be  appropriately  described  and  identified.  On  the  statements 
filed  for  Departments  26,  55,  47,  and  60  not  less  than  410  items 
were  listed  without  any  style  number  or  identification  whatso¬ 
ever  (See  Plaintiff's  Exhibits  3.  38.  25  and  30.  R.  472.  589.  586, 
and  580  respectively) .  As  a  result  of  the  neglect  of  the  defend¬ 
ant  to  describe  properly  the  items  listed  it  was  impossible  for 
the  investigators  to  check  these  items.  In  many  instances 
they  could  not  distinguish  one  item  from  another  nor  could  they 
“tie  up"  a  particular  commodity  being  offered  for  sale  with  any 
particular  item  listed  on  the  Cost-of-Living  Statement.  A 
typical  example  of  the  difficulty  encountered  by  the  investi¬ 
gators  appears  from  page  two  of  the  Cost-of-Living  Statement 
for  Department  60  (Plaintiff’s  Ex.  30) : 


Description 

Ceiling 

price 

Inncrsprinc . 

$22.50 

Innersprinc . 

14.95 

Bottom  spring  on  legs . 

36.95 

Innerspring . 

22.50 

Innerspring _ _ 

11.95 

From  such  a  list  it  is  impossible  for  anyone  to  tell  to  which 
mattress  the  $22.50  price  applies,  to  which  the  $14.95  price 
applies,  or  to  which  the  $11.95  price  applies.  If  a  customer  of 
the  defendant  bought  an  innerspring  mattress  for  which  she 
was  charged,  by  “mistake”  $22.50  how  would  such  customer 
be  able  to  determine  that  she  had  received  the  $11.75  mattress 
instead? 
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In  contrast  with  the  very  evident  state  of  noncompliance 
in  this  regard  in  the  departments  above  referred  to,  it  is  par¬ 
ticularly  significant  that  in  departments  69,  76,  and  59  every 
single  item  listed  was  properly  described  by  its  individual 
style  number. 

From  these  uncontroverted  facts  it  can  be  inferred  only  that 
the  failure  of  the  buyers  to  list  the  necessary  style  numbers  and 
the  neglect  of  the  Price  Control  Officials  of  the  defendant  in 
not  finding  these  omissions  were  due  not  to  inadvertent  over¬ 
sight  and  misinterpretation  but  were  due  solely  to  carelessness 
and  indifference  to  the  requirements  of  the  Regulation. 

A  similar  attitude  marked  other  phases  of  defendant’s  con¬ 
duct.  New  merchandise  was  continually  being  received  and 
offered  for  sale  by  the  defendant  without  the  taking  of  any  step 
to  determine  the  maximum  price  at  which  it  could  be  sold 
(Plaintiff’s  Exhibits  33,  R.  512;  14  R.  554;  37  R.  545  ;  22  R. 
530;  29  R.  471;  39  R.  465;  6  R.  456;  Testimony  R.  237-240, 
375-376,  337-340,  205-207,  214,  157-158).  The  evidence  dis¬ 
closed  that  identical  merchandise  was  sold  at  several  different 
prices  before  a  maximum  price  for  such  merchandise  had  been 
determined  (See  for  example  the  third  item  on  Plaintiff’s  Ex. 
33,  R.  512).  If  new  merchandise  was  sold  at  or  less  than  the 
legal  maximum  price  it  was  not  due  to  any  effort  to  comply  but 
solely  to  accident,  for  apparently  no  effort  was  made  to  see.  to 
it  that  the  “ceilings’’  were  observed. 

Sales  of  commodities  at  unlawful  prices  were  disclosed  even 
after  the  defendant  had  determined  the  maximum  prices  for 
such  commodities,  had  reported  them  to  the  Office  of  Price  Ad¬ 
ministration  and  published  them,  supposedly  for  the  customers’ 
benefit  (See  the  Schedule  on  the  last  page  of  this  brief).  Only 
gross  negligence  could  account  for  such  conduct.  Only  com¬ 
plete  lack  of  control  and  absolute  disregard  for  the  results  can 
explain  the  numerous  items  sold  or  offered  for  sale  without  be¬ 
ing  listed,  being  given  proper  identification,  or  without  estab¬ 
lishing  their  maximum  legal  prices. 

The  record  keeping  requirements  are  as  important  as  the 
pricing  provisions  of  the  Regulation.  Only  by  keeping  proper 
records  can  the  price  requirements  be  implemented  and  en- 
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forced.  Without  the  required  records  neither  the  defendant, 
the  public,  nor  the  Office  of  Price  Administration  can  deter¬ 
mine  whether  a  customer  has  been  charged  the  legal  price 
or  not. 

The  defendant  offered  no  evidence  to  show  that  it  had  made 
any  check  against  the  work  of  the  buyers  prior  to  the  investiga¬ 
tion.  In  fact  Mr.  Etelson,  Head  of  the  Price  Control  Office  of 
the  defendant,  in  answer  to  a  question  by  his  own  counsel  said: 

!  Q.  When  did  that  [the  check]  begin? 

A.  That  started  a  long  time  ago.  I  would  say  to  the 

i  best  of  my  recollection  it  was  the  latter  part  of  Novem¬ 
ber;  sometime  in  November  (R.  285-286). 

***** 

'  Q.  Mr.  Etelson,  did  any  of  this  checking  begin  before 
the  investigation? 

A.  No;  not  by  this  particular  staff  (R.  286). 

So  it  was  not  until  a  month  following  the  investigation  that 
the  defendant  took  any  steps  to  put  its  house  in  order. 

Nor  can  these  flagrant  and  numerous  violations  be  explained 
by  the  newness  or  complexity  of  the  Regulation  for  of  all  the 
price  violations  admitted  by  the  defendant  more  sales  at  un¬ 
lawful  prices  were  made  during  the  first  18  days  of  October 
than  during  the  entire  month  of  June,  the  first  month  after 
the  Regulation  became  effective.  In  some  few  particulars  the 
defendant  was  in  compliance  and  by  such  compliance  the  de¬ 
fendant  evidenced  that  it  understood  the  Regulation.  Further¬ 
more  the  provisions  of  the  Regulation,  violated  by  the  defend¬ 
ant,  were  clear,  concise,  and  not  needful  of  interpretation. 

It  is  conceded  that  the  defendant  took  some  steps  looking 
toward  compliance.  A  Price  Control  Office  was  set  up.  The 

actual  work  of  preparing  the  Cost-of-Living  Statement  and  of 

( 

determining  the  maximum  prices  was,  however,  left  to  the 
buyers  (R.  19,  124).  The  explanation  for  this  was  that  the 
buyers  were  the  only  persons  qualified  by  experience  to  do  this 
work  (R.  145).  They  were  given  forms  and  instructions  by 
the  head  of  the  Price  Control  Office  (R.  19, 125)  and  they  were 
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exposed  to  frequent  “pep  talks”  on  the  necessity  of  complying 
with  the  Regulation.  The  Price  Control  Ofl&ce  failed  to  carry 
out  its  responsibility.  It  did  not  check  to  make  certain  that 
the  buyers  were  'complying  with  the  Regulation,  nor  did  it 
until  after  the  investigation,  institute  any  system  by  means 
of  which  the  actions  of  the  buyers  could  be  controlled  and  their 
compliance  with  the  Regulation  determined. 

This  lack  of  control  over  the  buyers  is  particularly  significant 
in  view  of  the  fact  that  all  the  buyers  were  paid  on  an  incentive 
compensation  basis;  their  remuneration  was  dependent,  in 
some  degree  at  least,  upon  the  amount  of  money  their  depart¬ 
ments  made  (R.  19  and  124).  The  goods  available  to  the 
buyers  for  sale  were  becoming  scarcer  each  month  and  at  the 
same  time  the  demand  for  such  goods  was  increasing.  It  was 
apparent  that  the  volume  of  business  would  decrease  as  priori¬ 
ties  and  allocations  were  issued  to  aid  the  war  effort.  This 
situation  placed  an  added  burden  of  responsibility  on  the  Price 
Control  Ofl&ce  for  it  was  only  ‘'human  nature”  that  the  buyers 
faced  with  these  conditions,  would  put  off  the  determination 
of  the  maximum  prices  for  which  commodities  could  be  sold, 
and  otherwise  neglect  their  obligations  under  the  Regulation. 

This  responsibility  the  management  of  The  Hecht  Company 
and  the  Price  Control  Office  neglected  to  assume  with  the  re¬ 
sult  that  between  May  18,  1942,  and  October  21,  1942,  the  de¬ 
fendant,  in  the  seven  departments  dealt  with  by  the  evidence 
violated  the  Emergency  Price  Control  Act  in  at  least  4,500 
instances. 

Only  after  the  plaintiff  undertook  its  investigation  did  the 
defendant  make  any  real— certainly  effective — effort  to  com¬ 
ply.  Not  until  a  month  after  the  investigation  was  complete 
did  the  defendant  increase  the  staff  of  its  Price  Control  Office; 
make  its  own  investigation  of  its  departments,  or  take  any 
precautions  to  guard  against  future  violations. 

The  case  presents,  therefore,  the  usual  pattern:  numerous 
and  substantial  violations — an  investigation — protestations  of 
innocence  and  good  faith — and  a  promise  to  obey  in  the  future. 

On  this  state  of  facts  it  cannot  be  said  that  a  resumption  of 
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the  past  violations  is  unlikely.  The  contrary  is  true.  Addi¬ 
tional  precautions  against  noncompliance  with  the  Act  and 
the  Regulation  were  taken  only  after  Plaintiff  had  begun  its 
investigation — they  were  taken  only  in  “prophecy  or  dread  of 
suit.*’  Cf.  United  States  v.  United  States  Steel  Corporation, 
251  U.  S.  417,  444,  40  S.  Ct.  293,  64  L.  ed.  343.  The  defendant 
saw  the  challenge  of  its  activities  that  was  implied  in  the  in¬ 
vestigation  and  like  most  other  defendants  in  similar  cases 
took  steps  to  bring  its  operation  into  compliance  with  the  Act. 
Compliance  undertaken  in  such  circumstances  will  not  defeat 
the  Plaintiff's  right  to  an  injunction.  Otis  &  Co.  v.  Securities  & 
Exchange  Comynission,  106  Fed.  (2)  579  (C.  C.  A.  6th,  1939). 
Further,  the  precautions  taken  after  the  commencement  of 
Plaintiff's  investigation  are  costly  to  maintain.  The  defend¬ 
ant’s  witnesses  testified  that  the  salaries  of  the  staff  of  the  de¬ 
partment  charged  with  supervising  compliance  with  the  Act 
had  risen  to  over  SSOO  a  week.  The  defendant  will  naturally 
be  tempted  to  relax  its  efforts,  especially  if  the  decision  of  the 
court  below  is  allowed  to  stand  as  an  exoneration  of  its  conduct. 
The  plaintiff  should  not  be  required  to  rely  on  de¬ 
fendant’s  promise  to  obey  in  the  future.  Securities  &  Ex¬ 
change  Commission  v.  Lawson,  24  F.  Supp.  360  (D.  Md.  1938) 
United  States  v.  Trans-Missouri  Freight  Association,  166  U.  S. 
290,  17  S.  Ct.  41  L.  ed.  1007  (1887). 

CONCLUSION 

,The  Act  provides  that  an  injunction  shall  issue  against  a  de¬ 
fendant  upon  a  showing  that  he  has  engaged  in  acts  or  practices 
in  violation  of  the  statute.  By  the  undisputed  testimony  the 
defendant  violated  the  Act  by  making  3838  sales  at  prices  in 
excess  of  the  legal  maximum,  by  collecting  84,623.15  from  its 
customers  more  than  the  law  permitted,  by  failing  to  include  on 
the  statement  which  it  was  required  to  file  with  the  appropriate 
War  Price  and  Ration  Board  460  items  of  merchandise  which  it 
should  have  included  therein,  by  failing  to  describe  properly 
some  410  items  reported  on  that  statement ;  by  making  at  least 
42  sales  in  excess  of  the  maximum  prices  which  the  defendant 
had  itself  established  and  reported  on  the  statement  which  it 
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filed  in  pursuance  of  the  requirements  of  the  Act.  Manifestly 
by  this  undisputed  evidence  the  defendant  was  shown  to  have 
engaged  in  acts  and  practices  in  violation  of  the  Act.  The 
innocence  or  good  faith  of  the  defendant  is  immaterial.  As 
said  by  the  Supreme  Court  in  speaking  of  the  antitrust  laws: 
“Nor  can  they  [the  provisions  of  the  statute]  be  evaded  by 
good  motives.  The  law  is  its  own  measure  of  right  and  wrong, 
of  what  it  permits  or  forbids  and  the  judgment  of  the  courts 
cannot  be  set  up  against  it  in  a  supposed  accommodation  of 
its  policy  with  the  good  intention  of  the  parties,  and  it  may 
be,  of  some  good  results.”  Standard  Sanitary  Mfg.  Co.  v. 
United  States,  226  U.  S.  20.  49,  33  S.  Ct.  9.  15,  57  L.  ed.  107 
(1912).  An  innocent  violation  is  just  as  harmful  to  the  pub¬ 
lic  interest  as  a  guilty  violation — has  the  same  inflationary 
effect.  The  remedy  of  injunction  was  provided  for  the  pro¬ 
tection  of  the  public  and  not  for  the  purpose  of  punishment. 
The  good  faith  or  innocence  of  the  defendant  is,  therefore, 
totally  foreign  to  the  issues  of  the  case.  Compare  United 
States  V.  Balint,  258  U.  S.  250,  252,  42  S.  Ct.  301,  302,  66  L.  ed. 
604  (1922).  It  is,  therefore,  respectfully  submitted  that  the 
judgment  of  the  trial  court  should  be  reversed  and  the  cause 
remanded  with  instructions  to  issue  an  injunction  as  praved 
for  in  the  complaint. 
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Schedule  of  Sales  at  Prices  Above  Ceiling  Prices  Shown 
ON  Cost  of  Living  Statement  Filed  by  Defendant 


Purchaser  Date  CeitoR  Exhibit  Testimony 

price 


--  I 

Talley .  9/5  S24.00  $28.42  20  298 

Brown .  9/9  6.95  8.95  20  299-300 

Bnrfish .  10/5  36.00  38.00  20  300 

Scotty .  6/20  30.00  38.00  20  300-301 

McGladc .  T/6  30.00  3S.00  20  300-301 

FlemUiK .  8/24  30.00  38.00  20  300-301 

Chisholm .  9/11  39.95  45.00  20  305-306 

Dann .  9/11  12.95  14.95  20  315-316 
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United  States  Court  of  Appeals 

FOR  THE  District  of  Columbia 


No.  8498 


PRENTISS  M.  BROWN,  PRICE  ADMINISTRATOR  OF 
THE  OFFICE  OF  PRICE  ADMINISTRATION, 

AppellmU, 

V. 

THE  HECHT  COMPANY,  Appellee 


On  Appeal  from  the  United  States  District  Court  for  the 

District  of  Columbia. 


BRIEF  OF  THE  HECHT  COMPANY,  APPELLEE. 


Statement  of  the  Case. 

This  is  a  proceeding:  hy  which  the  Price  Administrator 
seeks  to  enjoin  the  defendant  The  Heclit  Company  from  vio¬ 
lating  the  General  Maximum  Price  Regulation  (7  Fed.  Reg. 
3153)  promulgated  under  the  Emergency  Price  Control  Act 
(56  Stat.  23).  The  Court  below,  after  a  trial  which  lasted 
for  several  weeks,  dismissed  the  complaint  (R.  4.‘35).^  Find¬ 
ings  of  fact  and  conclusions  of  law  were  duly  entered  (R. 
447). 

The  Price  Administrator’s  brief  on  appeal  from  that 
order  raises  four  questions,  one  of  law,  and  three  of  fact. 

1  Kofcrences  preceded  by  “R"  refer  to  the  Appendix  to  the  brief  for  the 
Price  Administrator. 
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So  far  as  tlie  law  is  concerned,  the  Administrator  contends 
(Br.  pp.  15-34)  tliat  he  is  entitled  to  an  injunction  as  a  inat- 
fcr  of  right  n])on  proof  of  violation  of  the  General  Maxi- 
miini  Price  Kesiulation.  An  injunction,  the  Administrator 
savs,  must  issue  whenever  he  decides  to  ask  for  it  and  can 
lirove  a  violation.  He  contends  that  the  equity  court  has  no 
discretion  whatever.  We  take  sharp  issue  with  this  view  of 
the  law.  We  contend  that  the  ])urpose  of  an  injunction  is 
to  deter  rather  than  to  punish,  and  that  an  injunction  should 
not  issue  unless  thereby  better  compliance  with  the  law  may 
be  enforced.  We  contend  that  each  case  must  be  measured 
and  decided  according  to  its  own  circumstances  and  that  the 
Court  may  exercise  its  discretion  in  accordance  with  equi¬ 
table  princii)les. 

On  the  facts,  the  Administrator  rai.ses  three  issues  with 
respect  to  the  findini>:s  of  the  Court  below  (Br.  p.  12).  We 
believe  that  in  each  respect  in  which  they  are  challensced 
the  findinsrs  are  su])ported  by  substantial  evidence — indeed, 
we  believe  that  they  are  plainly  correct — and  that  the  chal- 
len«:e  must  fail. 

The  Administrator's  brief,  however,  contains  no  state¬ 
ment  of  the  findincrs.  Rather,  the  Administrator  has  chosen 
to  proceed  as  if  there  had  been  no  findings  whatever,  and 
has  stated  what  amounts  in  large  part  to  the  evidence  which 
he  adduced  at  the  trial.  In  many  respects  his  statements 
are  contrary  to  express  findings  which  are  not  challenged. 
The  Rules  of  Civil  Procedure,  however,  are  clear: 

‘‘Rule  52.  Findings  by  the  Court. 

(a)  Effect.  In  all  actions  tried  upon  the  facts  without 
>  juiy,  the  court  shall  find  the  facts  s])ecially  .  .  .  P''ind- 
ings  of  fact  shall  not  be  set  aside  unless  clearly  errone¬ 
ous,  and  due  regard  shall  be  given  to  the  oppoiiunity 
of  the  trial  court  to  judge  of  the  credibility  of  the  wit¬ 
nesses.  •  •  *  ” 

Under  that  rule,  we  deem  the  findings  of  the  court  below  to 
be  the  basis  u})on  which  the  decision  here  will  rest,  unless 
successfully  challenged.  We  proceed,  then,  with  the  state¬ 
ment  of  the  case  on  that  basis.  Indeed,  since  the  findings 
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are  succinct,  we  shall  state  them  in  the  words  of  the  Court, 
addinjr  only  some  of  the  supporting  references  to  the  rec¬ 
ord.  The  three  challenged  findings  we  will  indicate  by  ap¬ 
propriate  footnote  references. 


Findings  of  Fact. 

1.  Leon  Henderson,  the  original  plaintiff,  was  the  Price 
Administrator.  During  the  progress  of  the  trial  he  re¬ 
signed,  and  Prentiss  M.  Brown,  his  successor  in  that  office, 
was  substituted  as  i)laintiff. 

2.  Defendant  corporation  operates  a  large  department 

store  in  Washington,  D.  C.  The  store  enjoys  an  excellent 
reputation,  and  its  business  has  grown  from  a  volume  of 
about  $500,000  in  1894  to  about  $20,000,000  in  1942.  (R. 

427). 

3.  The  Emergency  Price  Control  Act  was  approved  Jan¬ 
uary  30,  1942,  and,  prior  to  the  promulgation  of  the  Gen¬ 
eral  Maximum  Price  Regulation  the  application  of  which 
is  involved  in  these  proceedings.  The  Hecht  Company  had 
already  taken  steps  to  prepare  itself  for  compliance  with 
whatever  price  control  regulations  might  be  issued.  (R. 
76,  122-123).  One  of  its  executives  had  gone  to  Canada  to 
study  and  report  on  the  Canadian  system  of  price  control. 
(R.  428).  The  Hecht  Comjiany  had  created  a  new  section 
known  as  the  Price  Control  Office  with  office  space  set  aside 
\vithin  the  store  which  was  to  be  devoted  entirely  to  price 
control.  (R.  122-123).  This  was  headed  by  Mr.  Robert 
Levi,  a  well  educated  and  well  trained  employee  who  had  a 
wide  knowledge  of  the  operation  of  the  store.  (R.  75-76, 
427-428).  l\Ir.  Levi  was  told  to  employ  such  persons  as  were 
necessary  and  was  given  an  unlimited  budget.  (R.  80, 
429,  433-434).  He  organized  his  section  and  assumed  the 
direction  of  compliance  with  certain  price  regulations  re¬ 
lating  to  nylon  hose,  household  mechanical  refrigerators, 
and  household  vacuum  cleaners  which  had  been  put  in  effect 
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prior  to  the  promulgation  of  the  General  Maximum  Price 
Control  Regulation.  (R.  76). 

'  4.  Prior  to  the  promulgation  of  the  General  Maximum 
Price  Control  Regulation,  The  Ileclil  (’ompany  had  also 
made  evident  its  desire  to  cooperate  with  the  Office  of  Price 
Administration.  (R.  78,  135,  430).  Its  store  was  made 
available  to  members  of  the  staff  of  the  Office  of  Price  Ad¬ 
ministration  on  numerous  occasions,  and  Mr.  Dulcan,  the 
general  manager,  proffered  the  store  and  its  personnel  as  a 
testing  or  jn-oving  ground  or  laboratory,  in  which  the  Office 
of  Price  Administration  might  check  or  experiment  with 
any  regulation  which  might  be  issued.  (R.  134-135,  429- 
430).  The  TIecht  Company  staff  prepared  drawings  which 
were  used  as  illustrations  in  a  bulletin  later  issued  by  the 
Office  of  Price  Administration.  (R.  420-422). 


5.  General  Maximum  Price  Regulation,  promulgated  by 
the  Price  Administrator,  was  dated  April  28, 1042,  was  pub¬ 
lished  in  the  Federal  Register  Api’il  30,  1042,  and  was  to 
become  effective  as  to  manufacturers  on  May  11,  and  as  to 
retailers  on  May  IS,  1042.  It  ])rovided  that  a  seller's  maxi- 
'mum  price  for  any  commodity  should  be,  in  those  cases  in 
which  the  seller  dealt  in  the  same  or  similar  commodities 


during  ^larch  1942,  the  highest  price  charged  by  the  seller 
during  March  1942  for  the  same  commodity,  or  if  no  charge 
was  made  for  the  same  commodity,  for  the  similar  com- 
moditv  most  nearlv  like  it,  and  in  those  cases  in  which  the 
seller  did  not  deal  in  the  same  or  similar  commodities  dur¬ 


ing  March  1942  the  highest  price  charged  during  that  month 
by  the  most  closely  competitive  seller  of  the  same  class  for 
the  same  commodity,  or  if  no  charge  was  made  for  the  same 

commoditv  for  the  similar  commoditv  most  nearlv  like  it.  It 

•  •  * 

was  provided  that  for  the  purpose  of  the  regulation  the 
highest  price  charged  by  a  seller  during  March  1942  should 
be  the  highest  price  which  the  seller  charged  for  a  com¬ 
modity  delivered  by  him  during  March  1942,  or  if  the  seller 
made  no  such  delivery  during  March  1942,  his  highest  offer¬ 
ing  price  for  delivery  during  that  month.  It  was  provided 
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that  in  cases  where  the  same  or  similar  commodities  had  not 
been  sold  by  the  seller  or  by  bis  eompetitors  the  seller’s 
maximum  price  should  be  determined  by  the  seller  selecting 
from  the  same  general  classification  and  price  range  as  the 
commodity  being  priced  the  comparable  commodity  for 
which  the  seller  could  establish  a  price  and  of  which  the 
seller  delivered  the  largest  number  of  units  during  March 
11)42,  that  the  seller  should  divide  his  maximum  price  for 
that  commodity  by  his  replacement  cost  of  that  commodity, 
and  should  multii)ly  the  percentage  so  obtained  by  the  cost 
to  him  of  the  commodity  being  priced,  and  that  the  resulting 
figure  sliould  be  the  niaxinmni  ))rice  (fi’  tlie  commodity 
being  priced.  The  regulation  also  provided  that  a  seller 
should  preserve  existing  records  relating  to  prices  for  com¬ 
modities  delivered  during  March  1942,  and  offering  prices 
during  that  month,  that  he  should  prepare  prior  to  July  1, 
1942,  and  thereafter  keep  for  examination,  a  statement 
showing  the  highest  prices  charged  for  commodities  deliv¬ 
ered  during  March  1942  and  offering  prices  for  delivery 
(luring  that  month  together  with  an  api)ropi’iate  descrii)tion 
or  identification  of  each  such  commodity;  and  that  he  should 
keei)  records  relating  to  the  ])rices  charged  for  commodities 
sold  after  the  effectiv’c  date  of  the  regulations  and  records 
showing  the  basis  on  which  he  determined  maximum  prices 
for  those  commodities.  The  regulation  also  provided  that 
in  the  case  of  certain  commodities  designated  as  cost-of- 
living  commodities  and  listed  in  an  appendix  to  the  regula¬ 
tion  every  seller  should  on  and  after  May  IS,  1942,  mark  the 
maximum  price  of  such  commodity  on  the  commodity  or 
post  such  price  in  the  store,  and  that  lists  of  such  com¬ 
modities  with  the  maximum  selling  price  and  with  appro¬ 
priate  descriptions  should  be  filed  in  the  Office  of  Price  Ad¬ 
ministration  on  or  before  June  1,  1942,-  and  thereafter  kept 
up  to  date  by  monthly  supplements.  (7  Fed.  Reg.  3153). 

6.  Mr.  Levi  secured  an  advance  copy  of  Oeneral  Maxi¬ 
mum  Price  Regulation,  several  days  before  it  was  formally 

-  Bv  ;i  bulletin  issued  May  22,  1942,  this  date  was  extended  to  Julv  1,  1942 
(R.  95,  107). 
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published,  and  iiunicdiately  mapped  out  aud  put  in  elfect 
a  series  of  moves  to  brine:  The  Hecht  Company  into  com¬ 
pliance.  (R.  80-82).  This  work  had  to  be  done  rapidly 
because  of  the  limited  period  of  time  after  April  28,  1942, 
the  date  of  the  promuliiation  of  the  General  Maximum  Price 
Rep:ulation  and  before  May  18,  1942,  the  date  on  which  the 
maximum  prices  were  to  become  effective  and  the  posting: 
made  (K.  9.3,  98),  and  before  June  1,  1942,  when  the  list  of 
cost-of-living:  commodities  was  to  be  filed.  (R.  95, 106-107). 
The  Washington  store  of  The  Hecht  Company  contained 
107  selling  departments,  each  of  which  was  in  effect  a  small 
store.  (R.  43.3).  The  head  of  each  department  was  called 
a  * ‘buyer’’,  some  of  whom  had  charge  of  more  than  one  de¬ 
partment.  (R.  77-78,  432-433).  It  was  the  duty  of  the 
buyer  to  order  the  goods  for  his  de])artment,  to  price  them, 
tb  sell  them,  and  generally  to  manage  the  department.  (R. 
77-78,  432-433).  The  i)riniary  responsibility  for  compliance 
with  the  various  aspects  of  the  regulations  was  placed  on 
the  buyers  in  the  various  departments.  (R.  18-19,  98-99, 
124,  145,  432).  This  was  the  only  course  that  could  have 
been  followed,  since  onlv  tlie  buvers  were  sufficientlv  well 
acquainted  with  the  stock  and  the  operation  of  their  depart¬ 
ments  to  be  able  to  determine  what  deliveries  had  been 
made  in  March,  1942,  and  at  what  prices,  and  to  compare 
the  articles  on  hand  with  the  articles  delivered  in  March. 
(R.  98-99, 145-146).  To  insure  that  the  buyers  accepted  and 
ftilfilled  the  responsibility  thus  imposed  upon  them,  Mr. 
Levi  interpreted  the  regulations  and  applied  them  to  the 
])articular  problems  of  the  store,  prepared  and  distributed 
memoranda  and  forms  (R.  18-19,  82,  85-91  96-101,  103-105, 
107-111,  11.3-114,  136-137,  139,  1.50-1.54),  conducted  fre¬ 
quent  meetings  of  the  buyers  (R.  78-79,  81,  92-94,  10.3,  1.35, 
144-146,  155-156,  430),  answered  questions  (R.  93,  96-97), 
and  in  general  made  the  buyers  aware  of  what  had  to  be 
done  to  comply  with  the  regulations  and  kept  track  of  their 
performance.  (R.  116-117).  Mr.  Levi  devoted  all  of  his 
time  to  this  work  and  he  had  seven  assistants  who  devoted 
all  of  their  time  to  it.  (R.  97).  He  kept  closely  in  touch 
with  developments  at  the  Office  of  Price  Administration, 
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(R.  168,  149-150,  154-155),  and  subscribed  to  a  number  of 
services  wliicli  kept  him  informed  of  new  regulations  and 
interpretations.  (H.  79).  About  June  20,  1942,  Mr.  Levi 
resigned  to  become  an  Ensign  in  the  United  States  Coast 
Guard  (R.  75,  122),  and  his  place  was  taken  by  ]\Ir.  Etel- 
son  (R.  17,  19),  who  had  been  with  the  store  for  many 
years  (R.  133,  433),  and  was  well  qualified  to  carry  on  the 
work.  (R.  132-134,  433).  Mr.  Etelson  had  been  prepared 
for  the  post  by  ]\[r.  Levi  for  about  a  month  before  Mr.  Levi 
left  the  store.  (R.  135-136).  From  the  time  he  replaced 
Mr.  Levi,  Mr.  Etelson  continued  the  program  of  educating 
and  supervising  the  staff  of  The  Hecht  C’om])any  in  ordei- 
to  insure  compliance  with  the  regulations  of  the  Office  of 
Price  Administration.  (R.  136-137,  144-157). 

7.  Xotwithstanding  the  work  of  Mr.  Levd  and  Mr.  Etel- 
^on  the  bu^  ei  ^  made  mistakes.^  (R.  158,  160).  The  Wash- 
ton  store  of  The  Hecht  Company  has  approximately  two 
thousand  employees  (R.  425).  Its  inventory  of  January  30, 
1942  showed  in  excess  of  one  million  two  hundred  thousand 
items  of  merchandise  (R.  401);  it  had  between  January  1, 
1942,  and  November  1,  1942,  some  fifty-four  thousand  and 
thirty  transactions  in  the  furniture  departments  alone.  (R. 
336).  A  transaction  includes  any  number  of  items  bought 
by  a  customer  at  the  time  of  the  transaction.  The  apjJica- 
tion  of  the  regulations  to  the  pricing  of  a  ])articular  article 
often  involved  interpretation  of  the  regulations  as  well  as 
exact  knowledge  of  the  nature  of  the  article,  whether  the 
same  or  similar  articles  had  been  delivered  in  March  1942, 
etc.  (R.  106-107,  110-113,  131-132,  134-135).  The  buyers 
were  merchants  who  were  not  trained  in  such  interpretation. 
(R.  77,  124,  432).  The  correct  })ricing  of  the  articles  was 
made  difficult  by  the  novelty  of  the  regulations  (R.  78,  134- 
135),  by  the  large  volume  of  articles  (R.  401),  by  the  fact 
that  the  comparisons  were  with  deliveries  two  months  be¬ 
fore  as  to  which  it  was  often  hard  to  find  adequate  rec¬ 
ords.  (R.  249-251).  The  buyers  were  further  confused,  and 

3  The  Price  Administrator  takes  exception  to  the  use  of  the  word  “mis¬ 
takes”  (Brief,  pp.  So,  36),  but  it  is  the  only  word  which  accurately  describes 
what  occurred.  None  of  the  errors  was  intentional. 
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the  work  of  Mr.  Levi  and  Mr.  Etelsoii  and  the  Price  Control 
Ofiice  of  the  store  was  made  much  more  difficult,  by  the  fact 
that  there  were  numerous  otlier  rejculations  of  the  Office  of 
Price  Administration  (R.  1)9-103,  108,  116, 125-126,  136,  148- 
152,  192-11)3),  many  of  which  in  whole  or  in  part  were  ap¬ 
plicable  to  the  store  (R.  100),  and  which  were  all  different 
from  General  ^laximum  Price  Reiiailation  (R.  100-101,  108- 
110),  and  many  of  which  differed  from  each  other  in  their 
method  of  determining?  prices  (R.  103,  136-140,  150-152),  in- 
cludiiiij:  regulations  relating  to  summer  seasonal  commodi¬ 
ties,  women's,  girls’,  and  children’s  outwear  garments, 
men’s  and  boys’  tailored  clothing,  women’s  fur  garments, 
fall  and  winter  seasonal  commodities,  bed  s})rings,  water- 
]M-oof  rubber  footwear,  stirrup  ])inni)s,  jhionograph  records, 
I)aper  products,  corded  yarn  garments,  and  women’s  silk 
hosiery  (R.  99-100,  114-116),  and  in  addition  were  num¬ 
erous  amendments  issued  from  time  to  time  by  the  Office  of 


Price  Administration  of  not  only  the  General  Maximum 
Price  Regulation"*  but  also  of  the  other  Maximum  Price  Reg¬ 
ulations.  (R.  139-142).  Mistakes  in  pricing  were  caused  by 
difficulties  and  delays  in  determining  wliat  articles  had  been 
delivered  in  March  and  at  wliat  ])rices  (R.  196-197,  236-237, 
243-246,  2S7-2S9),  occasionally  errors  would  be  made  be¬ 
cause  of  human  mistakes  in  listing,  typing  or  copying  (R. 
143,  175-178,  203,  234,  240-241,  249,  2.52,  256,  259,  294-295), 
and  in  some  instances  the  buyers  ])ermitted  articles  to  bo 
sold  before  the  proper  ])rice  had  been  established  for  them. 
(R.  287-289).  Tn  a  few  instances  buyers  erroneously  be¬ 
lieved  that  prices  could  be  ociualized  so  that  items  of  the 
same  value  would  not  be  sold  at  different  prices.  (R.  162, 
178,  186-187,  216-219).  Mistakes  were  made  in  listing  owing 
to  the  fact  that  some  of  the  buyers  misinterpreted  the  re¬ 
quirement  for  listing  all  items  sold  or  delivered  for  sale  in 
March,  and  listed  only  a  representative  selection  of  goods 
showing  each  price  range,  style  and  cost,  but  not  each  source 
br  style  number,  and  the  same  misunderstanding  caused  the 
omission  of  items  newly  received  which  were  similar  to 


There  had  been  38  amendments  of  G.  M.  P.  R.  before  this  suit  was  filed 
(R.  139). 
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items  already  listed.  (K.  158-159, 181,  215).  In  one  depart¬ 
ment  a  buyer,  whose  listing;  was  otherwise  quite  complete, 
erroneously  believed  that  slippers,  play  shoes,  and  rubbers 
were  not  cost-of-living  commodities  and  that  they  did  not 
have  to  be  listed.  (R.  203,  205,  209).  These  mistakes  in 
pricing  and  listing  were  all  made  in  good  faith  and  without 
intent  to  violate  the  regulations."  (R.  141-142,  190-191). 
The  performance  of  the  store  as  to  posting  was  excellent. 
(R.  117-121,  224-228,  404-420). 

8.  In  the  latter  part  of  September  1942,  the  Office  of  Price 
Administration  commenced  an  investigation  which  con¬ 
tinued  for  api)roximately  six  weeks*'  and  in  which  ten  people 
took  part  from  time  to  time.  (R.  17,  20,  74-75).  The  Hecht 
Company  gave  the  investigators  every  possible  help,  and 
made  available  for  assistance  to  the  investigators  its  own 
personnel,  including  Mr.  Etelson,  the  Price  Control  Ad¬ 
ministrator  of  tlie  store,  and  tlie  buyers  in  the  departments 
which  were  under  investigation.  (R.  18,  157,  181,  434,  437- 
438).  The  services  of  such  ))eople  were  (juite  largely  util¬ 
ized  by  the  investigators.  The  investigation  disclosed  that 
buyers  had  made  the  mistakes  set  forth  in  the  preceding 
paragrai)h.  The  complexity  of  the  subject  caused  the  in¬ 
vestigators  sent  by  the  Office  of  Price  Administration  also 
to  make  numerous  mistakes  in  their  report.  (R.  157,  160, 
173-174,  176,  178-179,  207,  250,  290,  301-303). 

9.  The  mistakes  brought  to  light  by  the  investigation  were 
at  once  corrected  (K.  142-144,  182-183,  187,  190,  203,  214- 
215),  and  vigorous  steps  were  taken  by  The  Hecht  Company 
to  prevent  recurrence  of  these  mistakes  or  further  mistakes 
in  the  future.  (R.  282  ff.,  377-378,  437).  Mr.  Etelson ’s  statY 
was  increased  several  times  (R.  143,  156,  286,  434),  until  it 
reached  the  number  of  twenty-eight  employees  who  were  en¬ 
gaged  under  his  direction  in  seeing  that  the  store  complied 

'>  The  Prico  Administrator  contends  that  the  Court  erred  in  failing  to  make 
more  explicit  findings  upon  the  extent  and  number  of  the  violations  of  the 
Act  and  Regulations.  This  is  discussed  at  pages  44-45  of  this  brief. 

0  This  was  hardly  as  “cursor}’  examination”  or  a  “spot  eheck”  as  contended 
by  the  Price  Administrator  (Brief,  p.  7). 
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with  the  regulations  as  to  price  control.  (R.  156-157,  286, 424- 
425).  Xew  methods  of  control  were  instituted  so  that  by 
early  Xoveniber  1942  the  system  was  as  follows  (R.  230-235, 
282  tf.) ;  Copies  of  all  orders  for  articles  go  to  the  store’s 
price  control  office.  If  it  is  a  re-order  of  an  article  already 
registered  at  the  price  control  office  the  buyer  must  put  on 
the  copy  in  green  ink  the  page  and  line  number  at  which  the 
article  is  registered  in  the  ceiling  price  book.  If  the  order 
is  for  a  new  article  the  order  must  have  attached  to  it  a 
form  su])])lied  by  the  store  which  indicates  the  basis  of  the 
com})arison  in  accordance  with  the  procedure  outlined  in 
paragraph  5,  supra,  or  the  method  of  establishing  the  ceil¬ 
ing  price  for  the  new  item  if  it  is  covered  by  a  regulation 
other  than  the  General  Maximum  Price  Regulation.  The 
price  control  office  checks  the  form  to  see  that  it  is  prop¬ 
erly  filled  out,  that  the  article  upon  which  the  comparison 
is  based  is  listed,  and  at  the  price  as  indicated  on  the  form, 
and  that  the  comparison  ai)i)ears  to  be  a  proper  one.  Where 
goods  are  ordered  to  be  sold  in  the  future  and  the  price  can¬ 
not  be  established  at  once  the  form  is  left  blank,  and  a 
statement  is  attached  that  the  goods  must  not  be  brought 
from  the  warehouse  to  the  store  until  the  buyer  has  been 
notified  and  a  ceiling  price  established.  After  a  copy  of  the 
order  has  gone  through  the  price  control  office  it  goes  to  the 
invoice  office  to  be  held  until  the  merchandise  arrives.  It 
is  then  matched  against  the  merchandise,  and  the  invoice 
office  puts  on  the  invoice  in  red  ink  the  retail  price  and  in 
green  ink  the  ceiling  price  and  then  sends  the  form  back  to 
the  price  control  office,  thus  showing  that  the  goods  have 
arrived  and  have  been  priced.  The  invoice  then  goes  to  the 
markers,  who  make  up  the  price  tickets  and  put  on  them  the 
retail  and  ceiling  prices.  The  price  tickets  are  then  affixed 
to  the  items.  X'o  article  can  go  on  the  floor  of  the  store  un¬ 
til  all  this  has  been  done.  Moreover,  although  the  regula¬ 
tions  provide  that  the  ceiling  price  need  be  stated  only  on 
cost  of  living  commodities  the  store  is  now  putting  the  ceil¬ 
ing  price  on  every  article  that  comes  in.  The  payroll  of 
the  price  control  office  for  the  week  ending  December  19, 
1942,  had  reached  the  sum  of  $853.00  for  employees  who 
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devoted  all  their  time  to  that  work.  Taking  the  proportion 
of  the  time  of  other  employees  which  is  devoted  to  this  work 
the  additional  sum  of  $1,267.50  was  expended  at  that  time 
weekly  by  The  Hecht  Company  in  complying  with  the  reg¬ 
ulations.  (D.  Ex.  78;  R.  424  et  seq..). 

10.  It  has  always  been  the  policy  of  The  Hecht  Company 
to  give  a  customer  credit  for  any  overcharge  which  may 
have  been  discovered  by  the  store,  and  The  Hecht  Company 
is  making  repayment  of  all  overcharges  brought  to  light  by 
the  investigation  in  case  of  customers  who  can  be  identified. 
The  Company  proposes  to  contribute  to  some  local  charity 
the  amount  of  any  such  overcharges  which  cannot  thus  be 
allocated.  (R.  437). 

11.  December  8,  1942,  Leon  Henderson  who  was  then  the 
Price  Administrator  instituted  this  suit,  asking  that  this 
defendant  be  enjoined  from  violating  the  General  Maximum 
Price  Regulation  or  any  regulation  adopted  pursuant  to  the 
provisions  of  the  statute  establishing  maximum  prices  or 
requiring  the  making  or  keeping  of  records  or  the  making 
of  reports.  The  defendant  received  no  warning  before  the 
institution  of  the  suit."  (R.  122-123,  437).  There  has  never 
been  any  refusal  by  the  store  or  any  of  its  employees  to 
comply  with  any  orders  or  requests  of  the  Office  of  Price 
Administration.  (R.  122-123,  434  et  seq.), 

12.  The  defendant  and  its  employees  have  attempted,  in 
good  faith,  to  comply  with  the  act,  and  have  taken  vigorous 
steps  to  do  so.  (R.  155-157).  The  compliance  thus  result¬ 
ing  has  been  very  substantial.  (R.  157).  Violations  have 
occurred,  but  they  have  not  been  numerous  in  view  of  the 
difficulties  involved  in  the  defendant’s  efforts  to  comply.® 
There  were  no  wilful  violations.  Mistakes  have  been  cor¬ 
rected  as  soon  as  discovered  (R.  142-144),  and  vigorous 

”  Although  the  Hecht  store  was  only  two  blocks  from  the  Court  House,  the 
Price  Administrator  obtained  a  teniporar}’  restraining  order  ex  parte  and 
without  notice  (R.  6). 

The  Price  Administrator  contends  that  the  Court  erred  in  finding  that 
the  violations  were  “unsubstantial”  (Brief  p.  12).  This  does  not  accurately 
state  the  words  or  effect  of  the  Court’s  findings. 
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steps  have  been  taken  to  insure  against  their  happening 
again  (K.  ir).‘M54,  230-235),  and  to  combat  the  difficulties 
which  arise  from  human  frailty.  These  acts  have  all  been 
done  voluntarily  and  at  considerable  expense  (R.  422  et 
seq.),  in  a  spirit  of  full  cooperation  with  the  Office  of  Price 
Administration  and  with  its  aims  and  policies.  (R.  117, 144, 
431-434).  The  defendant’s  system  of  control  has  been 
greatly  improved  (R.  230-235,  28217.),  and  no  one  has  sug¬ 
gested  to  the  defendant  how  its  present  method  of  compli¬ 
ance  can  be  made  better.  (R.  122-123,  234).  An  injunction 
would  have  no  effect  by  way  of  insuring  better  compliance 
in  the  future,'*’  and  would  be  unjust  to  the  defendant.  An 
injnction  would  not  be  in  the  public  interest. 


I  CoXCLUSIO.N'S  OF  LaW. 

Based  on  the  foi’egoing  findings,  the  court  entered  con¬ 
clusions  as  follows  (R.  1185-6) : 

1.  Section  205  (a)  of  the  Emergency  Price  Control 
Act  of  1942  does  not  require  this  Court  automatically 
to  issue  an  injunction  in  any  case  where  violations  of 
the  statute  are  shown  or  admitted.’^’ 

2.  The  purpose  of  an  injunction  is  to  deter  rather 
than  to  punish,  and  an  injunction  should  not  issue  un- 

1  less  thereby  better  compliance  with  the  law  may  be  en¬ 
forced.  Each  case  must  be  measured  and  decided  ac¬ 
cording  to  its  own  circumstances,  and  the  Court  may 
exercise  its  discretion  in  accordance  with  the  equities 
of  the  case. 

3.  The  complexity  of  the  regulations  and  the  diffi¬ 
culty  of  compliance  are  not  in  themselves  defenses  in 
this  case,  but  may  be  considered  in  connection  with 
other  evidence  bearing  on  the  extent  of  the  defendant’s 
efforts  to  comply. 

4.  Where  the  defendant  has  made  a  determined  effort 
to  comply  with  the  regulations  issued  under  the  Emer- 

!>  The  .Administrator  challenges  this  finding.  The  point  is  discussed  at  pages 
37  47  of  this  brief. 

10  The  Price  .Administrator  contends  that  he  is  entitled  to  an  injunction 
“as  a  matter  of  right.”  (Brief  p.  12.) 
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gency  Price  Control  Act  of  1942,  and  where  violations 
were  the  result  of  errors  on  the  part  of  employees  of 
the  defendant  made  in  good  faith,  and  where  the  atti¬ 
tude  of  the  defendant  is  not  antagonistic  hut  is  cooper¬ 
ative,  and  where  the  defendant  has  improved  its  system 
of  control  so  that  the  indication  is  that  there  will  be  no 
further  violations  except  such  as  may  be  caused  by 
human  frailties,^'  an  injunction  would  be  unjust  to  the 
defendant  and  would  not  be  in  the  public  interest  and 
this  court  should  decline  to  issue  an  injunction. 


Opinion  of  the  Coukt. 

Prior  to  the  entry  of  its  formal  findings  of  fact  and  con¬ 
clusions  of  law  the  Court  filed  a  memorandum  decision  (R. 
441-6),  the  language  of  which  is  very  important  as  showing 
the  impressions  made  on  the  trial  judge. '•  After  stating 
the  issues  Mr.  Justice  Letts  said : 

“The  requirements  of  the  Act  and  regulation  are  re¬ 
cent.  The  defendant  company  found  it  necessary  to 
learn  and  understand  the  requirements  of  the  act  and 
the  regulation  and  to  plan  and  organize  for  compliance 
from  and  after  the  effective  date.  The  opportunity  to 
so  prepare  was  meagre  and  the  time  allowed  for  com¬ 
pliance  was  brief.  Violations  occurred  but  I  do  not 
consider  them  numerous  in  view  of  the  difficulties  in¬ 
volved  in  defendant’s  efforts  to  comply  with  the  act  and 
regulation  *  *  * 

“The  defendant  took  timely,  positive  and  vigorous 
measures  to  understand  the  requirements  and  to  meet 
them.  It  set  up  a  capable  organization  with  an  unlim¬ 
ited  expense  account,  charged  with  the  duty  of  direct¬ 
ing  and  supervising  the  personnel  in  an  honest  and  sin¬ 
cere  effort  to  comply  in  full  measure  with  the  require¬ 
ments  of  the  act  and  regulation. 

Price  Administrator  contends  tliat  the  Court  erred  in  holding  that 
“the^ defendant  would  probably  not  continue  to  violate  the  Act  and  Regula¬ 
tions”  That  was  substantially  what  the  Court  said  in  its  memo¬ 

randum  opinion-^Wr-44#^,  but  in  its  formal  conclusions  the  Court  properly  quali¬ 
fied  the  statement,  for  it  is  ol)vious  that  there  will  always  be  some  mistakes 
no  matter  how  hard  the  employees  of  the  store  try  to  comply  with  the  provi¬ 
sions  of  the  regulations^  The  point  in  diwetTSsed  in  tliia  brief  nt  p;igC-3S.  < 

1-  The  trial  judge  had  heard  twenty-eight  witnesses  over  a  period  of  about 
three  weeks  and  was  in  a  position  to  make  a  sound  appraisal  of  the  factual 
situation.  It  is  impossible  to  reproduce  in  a  brief  the  effect  of  sincerity 
that  was  made  by  the  personal  appearance  of  the  witnesses. 
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“Certain  it  is  that  violations  occurred,  but  I  do  not 
lind  that  the  defendant  company  is  chargeable  with  bad 
faith  or  of  disloyal  motive  or  purpose.  It  is  not  charged 
that  the  defendant  was  wilful  in  its  violations  and  I 
think  it  appropriate  to  say  that  the  element  of  wilful¬ 
ness  is  entirely  lacking  in  the  evidence. 

“There  is  little  if  any  disagreement  as  to  the  facts. 
'  I  think  the  requirements  as  applied  to  the  conduct  of 
defendant 's  business  were  somewhat  conij)licated.  The 
defendant  company  made  prompt  and  reasonable  ef- 
I  forts  to  meet  the  requirements,  and  yet  violations  oc- 
enrred.  As  1  view  the  evidence  such  violations  were  the 
'  result  of  errors  in  interpreting  the  act  and  the  regula¬ 
tion  and  in  applying  same  to  the  transactions  of  the  de¬ 
fendant  company.  Some  of  the  violations  may  have 
'  resulted  from  negligence  or  carelessness  but  T  find  them 
'  ijinocent  in  character.  No  inference  of  intentional 
wrong  doing  may  be  drawn  from  them.  It  may  be  said 
to  the  credit  of  the  defendant  company  that  all  errors 
and  mistakes  were  ])romptly  corrected  as  soon  as  they 
were  discovered.  It  should  also  be  added  that  the  de¬ 
fendant  has  consistently  improved  its  methods  and  its 
i-ecords  to  more  fully  meet  the  requirements  of  the  act 
and  regulation  and  to  combat  the  difficulties  which  arise 
from  the  elements  of  human  frailty.’’  (R.  444-5). 

The  Court  discussed  the  legal  principles  involved  and 
concluded  by  saying: 

attitude  of  the  defendant  is  not  an¬ 
tagonistic  but  cooperative,  and  in  my  judgment  an  in- 
’  junction  would  not  be  in  the  public  interest.  There  is  a 
manifestation  of  good  faith  by  the  defendant,  and  I 
find  no  likelihood  of  further  violation  by  it.  I  conclude 
'  that  a  just  result  requires  a  dismissal  of  plaintiff’s 
complaint.  *  *  *  ”  (R.  446). 


Statutes  and  Regulations  Involved. 

'  As  these  are  lengthy  they  are  set  out  in  a  separate  ap- 
])endix. 

The  statute  involved  is  the  Emergency  Price  Control  Act 
of  1942,  Act  of  January  30,  1942,  56  Stat.  23,  50  U.  S.  C.  A. 
Sec.  901. 
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Tlie  regulation  directly  involved  is  the  General  Maximum 
Price  Regulation,  published  in  the  Federal  Register  April 
30, 1942,  7  Fed.  Reg.  3153.'^ 


Summary  of  Argument. 

rom  the  inception  of  price  control,  the  defendant  Hecht 
Company  has  made  an  earnest  and  determined  affirmative 
etfort  to  comply  with  the  statute  and  regulations.  At  con¬ 
siderable  expense  to  itself,  the  defendant  has  done  every- 
Ihing  that  appeared  to  be  practicable  to  insure  compliance 
by  its  employees.  When  mistakes  were  brought  to  the  at¬ 
tention  of  the  defendant,  or  were  discovered  by  employees 
of  the  defendant,  the  mistakes  "were  corrected,  and  steps 
were  prom])tly  taken  to  prevent  tlieir  recui'rence.  As  the 
defendant’s  employees  became  more  experienced  in  the  ap- 
] dication  of  the  regulations  to  the  work  of  the  store,  the  de¬ 
fendant’s  system  of  control  was  greatly  improved  and  no 
one  has  suggested  to  the  defendant  how  its  present  method 
of  compliance  can  be  made  better. 

An  injunction  would  be  of  no  benefit  to  the  Administrator 
or  to  the  public,  for  the  Hecht  Company  could  not  comply 
with  the  regulations  to  any  greater  extent  if  an  injunction 
should  be  issued.  On  the  other  hand,  an  injunction  would 
be  of  great  injury  to  the  Hecht  Company,  as  the  Company 
would  thus  be  branded  publicly  as  a  violator  of  one  of  the 
most  important  war  statutes.  Its  reputation,  built  up  over 
a  period  of  fifty  years,  would  be  irreparably  injured. 

Counsel  for  the  Administrator  contend  that  “the  inno¬ 
cence  or  good  faith  of  the  defendant  is  immaterial”  (Brief 
p.  41),  and  that  if  any  violation  of  the  statute  is  shown,  the 
Court  iiutst,  at  the  demand  of  the  Administrator,  issue  an 
injunction  (Brief  p.  16). 

13  The  Price  Administrator’s  brief  (B.  S-S)  contains  an  abbreviated  ver¬ 
sion  of  the  General  Maximum  Price  Pejnilation,  which  minimizes  its  com¬ 
plexity.  We  are  printinjj  sections  1499.1,  1499.2,  1499..3,  1499.11,  1499.12,  and 
1499.i3  exactly  as  they  appeared  in  the  Federal  Register.  These  are  the  sec¬ 
tions  of  which  violation  is  alleged  in  the  compl.aint  in  this  case. 
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'We  disa2:rce  totallv  with  these  contentions.  We  contend 
that  a  court  of  equity  has  discretion  under  the  statute  to  act 
as  the  equities  require,  and  that  such  discretion  was  prop¬ 
erly  exercised  by  the  District  Court  in  this  case. 


Argument. 

L 

The  District  Court  Had  Discretion  to  Follow  Equitable 
Principles  in  Declining  to  Issue  an  Injunction. 


'  The  Language  of  the  Statute  Permits  Discretion. 

'  The  applicable  statute  is  the  Emergency  Price  Control 
Act  of  1942,  Public  Law  421,  77th  Congress,  approved  Jan¬ 
uary  30,  1942,  56  Stat.  23. 

This  statute  provides  that  upon  violation  by  a  seller,  the 
buyer  may  bring  an  action  for  $50,  or  for  treble  damages, 
whichever  is  greater,  plus  attorney’s  fees  (See.  205(e)).  It 
provides  that  the  Administrator  may  apply  for  an  injunc¬ 
tion  in  case  of  violation  (Sec.  205(a)).  It  provides  for  crim¬ 
inal  ])roceedings  in  case  of  wilful  violation  (Sec.  205(b) ).^^ 

Thus  a  judgment  at  law  may  be  obtained  by  showing  that 
a  violation  has  occurred.  A  criminal  conviction,  however, 
may  be  obtained  only  where  a  wilful  violation  is  showm.  It 
is  our  view  that  a  proceeding  for  an  injunction,  which  must 
bo  brought  in  a  court  of  equity,  occupies  a  middle  ground 
whei'c  the  court  is  left  with  discretion  to  consider  the  equi¬ 
ties  of  the  particular  case  and  to  enter  such  a  decree  as  may 
seem  proper. 

The  section  relating  to  injunctions  is  as  follows : 

“Sec.  205.  (a)  Whenever  in  the  judgment  of  the  Ad- 
I  ministrator  any  pei*son  has  engaged  or  is  about  to  en¬ 
gage  in  any  acts  or  practices  which  constitute  or  will 
constitute  a  violation  of  any  provision  of  section  4  of 

!■»  TIjc  statute  also  provides  for  licensing  as  an  administrative  control,  and 
for  revocation  of  license  after  adequate  notice  (Sec.  205(f)). 
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this  Act,  he  may  make  apj^licatioii  to  the  appropriate 
court  for  an  order  enjoining  such  acts  or  practices,  or 
for  an  order  enforcing  compliance  witli  sucli  })rovision, 
I  and  upon  a  showing  by  the  Administrator  that  such 

})erson  has  engaged  or  is  about  to  engage  in  any  such 
acts  or  practices  a  permanent  or  temporary  injunction, 

I  restraining  order,  or  other  order  shall  be  granted  with¬ 

out  bond.” 

Counsel  for  the  Administrator  give  this  section  a  very  ex¬ 
treme  construction.  In  their  view,  the  statute  becomes  a 
I  punitive  measure.  The  injunction  is  not  issued,  they  say, 
because  of  the  Court’s  view  of  the  probabilities  of  fidure 
harm  to  the  public  interest,  but  solely  because  of  the  fact 
I  that  a  violation  of  the  statute  or  the  regulations  has  oc¬ 
curred  in  the  past.  In  this  view,  the  federal  equity  courts 
cease  to  have  any  equitable  powers  at  all.  Their  function 
is  one  of  determining  whether  or  not  there  has  been  a  viola¬ 
tion.  Once  that  is  found,  as  counsel  for  the  Administrator 
read  the  statute,  the  Court  must  issue  an  injunction,  no  mat¬ 
ter  what  the  Court  may  find  as  to  the  good  faith  of  the  de- 
I  fendant  or  the  improbability  of  violation  in  the  future, 
i  •  It  must  be  apparent  that  this  construction  of  Section 
205(a)  means  a  drastic  change  in  what  has  hitherto  been 
accepted  as  axiomatic  in  federal  equity  jurisprudence.  We 
take  no  issue  with  the  statement  in  the  Administrator’s 
brief  (p.  15)  that  an  injunction  under  regulatory  statutes 
may  be  an  approi)riate  remedy  in  certain  cases  where  it 
would  be  inappropriate  in  private  litigation.  In  public  litiga¬ 
tion,  for  example,  it  may  be  wholly  irrelevant  that  there  is 
I  an  adequate  remedy  at  law.  Securities  <C  Exchange  Commis- 

I  sion  V.  Jones,  85  F.  (2d)  17  (C.  C.  A.  2d,  1936).  Nor  need 

there  necessarily  be  a  showing,  in  public  litigation,  of  irre- 
i  parable  injury.  American  Fruit  Growers  v.  XJ.  S.,  105  F. 

(2d)  722  (C.  C.  A.  9th,  1939).  Here,  however,  the  Admin- 
!  istrator’s  position  is  that  no  equitable  defense  whatever 

i  may  be  asserted;  that  an  injunction  is  to  be  automatic  upon 

the  finding  of  a  violation.  Even  in  criminal  cases,  a  judge 
has  discretion,  after  a  violation  of  law  has  been  found,  to 
suspend  sentence,  if  he  believes  that  to  be  in  the  public  in¬ 
terest.  Under  Section  205(a),  as  the  Administrator  inter- 
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prets  it,  the  equity  judge  has  no  discretion;  he  must  issue 
the  injunction. 

'  Vp  to  the  present  time,  in  a  suit  for  an  injunction,  in  pub¬ 
lic  as  well  as  in  private  litigation,  the  court  has  been  em¬ 
powered  to  do  ecputy,  and  injunctions  have  been  framed 
aud  issued  in  terms  of  the  court's  judgment  of  the  necessi¬ 
ties  of  the  future.  As  Judge  Cliesnut  recently  stated  in 
Fleming  v.  Phipps,  35  F.  Supp.  627  (D.  Md.  1940) : 

“It  would  seem  to  be  elementary  that  the  purpose  of 
an  injunction  is  to  deter  rather  than  to  punish.” 

Or,  as  the  Circuit  Court  of  Appeals  stated  even  more  re¬ 
cently  in  U’alling  v.  Shenandoah-Dives  Mming  Co.,  134  F. 
(2d)  395,  397  (1943): 

“An  injunction  may  not  be  employed  to  punish  ])ast 
violations,  or  to  simply  establish  that  violations  had 
occurred.  Its  function  is  to  stop  existing  violations  or 
prevent  further  infractions  if  there  is  reason  to  believe 
that  they  may  occur.’* 

The  decisions  to  the  same  effect  are  legion.  See,  e.g.,  Swift 
iC  Co.  V.  U.  S.,  276  U.  S.  311,  326  (1928) ;  Shore  v.  United 
States,  282  Fed.  857,  859  (C.  C.  A.  7th,  1922);  Blease  v. 
Safety  Transit  Co.,  50  F.  (2d)  852,  856  (C.  C.  A.  4th,  1931) ; 
American  Mercury  v.  Chase,  13  F.  (2d)  224,  225  (D.  Mass. 
1926) ;  Fleming  v.  National  Bank  of  Commerce,  41  F.  Supp. 
8.33  (S.  D.  IV.  Va.  1941) ;  Walling  v.  Builders^  Veneer  and 
Woodwork  Co.,  45  F.  Supp.  808  (E.  D.  Wis.  1942) ;  Natm 
V.  Raimist,  255  N.  Y.  307,  174  X.  E.  690,  694  (1931) ;  Ex¬ 
change  Bakery  S  Restaurant  Inc.  v.  Rifkin,  245  X.  Y.  260, 
157  X.  E.  130  (1927);  Longshore  Printing  £  Pub.  Co.  v. 
lioivell,  26  Ore.  527,  38  Pac.  547  (1894) ;  Parkinson  Co.  v. 
Building  Trades  Council,  1.54  Cal.  581,  602,  98  Pac.  1027, 
1036  (1908),  Joyce,  Injunctions  (1909)  Sec.  41. 

I  Let  us  examine,  then,  the  grounds  upon  which  counsel  for 
the  Administrator  contend  that  all  of  this  is  changed, 
and  a  contrary  result  is  required  under  the  Emer¬ 
gency  Price  Control  Act.  Obviously,  no  such  re¬ 
sult  can  be  derived  by  implication.  Xothing  but  the 
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clearest  and  most  uiiabianoiis  lan.smage  can  warrant 
the  conclusion  that  Congress  meant  to  take  this  far  reach¬ 
ing  step.  We  believe  that,  upon  examination,  it  will  be  ap¬ 
parent  that  no  such  consequence  was  intended  by  Congress, 

and  that  certainly  no  such  construction  is  so  necessary  that 

*  » 

Congress  can  be  said  to  have  done  it  inadvertently. 

First,  let  us  clear  away  two  irrelevancies  which  crop  up 
throughout  the  Administrator’s  brief.  We  concede,  as  we 
have  already  stated,  that  in  public  litigation,  some  equi¬ 
table  matters  mav  be  eliminated  bv  statute.  Congress  mav 
make  it  unnecessary  to  allege  that  there  is  no  adequate 
remedy  at  law,  or  that  there  is  no  irreparable  injury  threat¬ 
ened.  Cases  which  hold  tliat  equity  jurisdiction  exists  de¬ 
spite  the  absence  of  these  two  factors,  and  which  are  cited 
on  pp.  15-16  of  the  Administrator's  brief,  are  irrelevant 
here. 

We  concede  also  that  the  mere  cessation  of  illegal  acts, 
before  or  after  suit  is  begun,  is  not  per  sc  a  defense.  In 
all  such  cases,  as  in  every  other  case  in  wliich  an  injunction 
is  sought,  the  cessation  of  wrongful  acts  is  but  one  factor  to 
be  taken  into  account  by  the  court  in  determining  the  like¬ 
lihood  of  future  wrongful  conduct.  Again,  cases  which  hold 
that  cessation  of  activity  without  more  does  not  render  a 
case  moot,  or  constitute  a  defense,  and  which  arc  cited  at  pp. 
22-25  of  the  Administrator’s  brief,  have  no  bearing  here. 

Let  us  turn,  then,  to  the  real  issue  in  this  case.  Must  an 
injunction  issue  in  a  case  in  which  the  court  below  has  found 
that  “the  defendant  and  its  employees  have  attempted,  in 
good  faith,  to  comply  'v^nth  the  act,  and  have  taken  vigorous 
steps  to  do  so”;  “there  were  no  wilful  violations”;  “mis¬ 
takes  have  been  corrected  as  soon  as  discovered,  and  vig¬ 
orous  steps  have  been  taken  to  insure  against  their  hap¬ 
pening  again,  and  to  combat  the  difficulties  which  arise  from 
human  frailty”;  “these  acts  have  all  been  done  voluntarily 
and  at  considerable  expense,  in  a  spirit  of  full  cooperation 
with  the  Office  of  Price  Administration  and  with  its  aim  and 
policies”;  “no  one  has  suggested  to  the  defendant  how  its 
present  method  of  compliance  can  be  made  better”;  “an 
injunction  would  have  no  effect  by  way  of  insuring  better 
compliance  in  the  future,  and  would  be  unjust  to  the  defen- 
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dant";  and  “an  injunction  would  not  be  in  the  public  in¬ 
terest.”  We  say  certainly  not. 

Counsel  for  the  Administrator  rely  almost  entirely  upon 
an  analysis  of  Section  205(a)  as  compared  with  other  stat¬ 
utes,  and  upon  some  extremely  ambiguous  legislative  his¬ 
tory.  That  section,  they  argue,  states  that  “upon  a  show¬ 
ing  by  the  Administrator  that  such  person  has  engaged  or 
is  about  to  engage  in  any  such  [illegal]  acts  or  practices  a 
permanent  or  temporary  injunction,  restraining  order,  or 
other  order  shall  be  granted  without  bond.”  (Italics  ours.) 
The  words  “has  engaged,”  which  we  have  italicized  above, 
they  say  “thus  expressly  make  past  (as  well  as  anticipated) 
violations  a  ground  for  the  issuance  of  an  injunction.”  (Br. 
p.  16.)  We  do  not  dispute,  of  course,  that  an  injunction  may 
he  grounded  upon  past  violations,  so  far  as  they  may  serve 
as  a  prediction  of  the  necessity  for  restraining  future  viola¬ 
tions.  But  counsel  for  the  Administrator  go  further;  the 
use  of  the  word  “shall,”  which  we  have  also  italicized,  they 
say  makes  it  compulsory  upon  the  court  to  issue  the  in¬ 
junction  solely  upon  past  violations,  without  regard  for 
any  other  factor  whatever.  That  construction  we  believe  to 
be  erroneous. 

Two  matters,  at  least,  counsel  for  the  Administrator  over¬ 
look.  The  first  is  that  the  statute  is  by  no  means  as  categor¬ 
ical  as  they  suggest.  Section  205(a)  says  that  “a  permanent 
or  temporary  injunction,  restraining  order  or  other  order 
shall  be  granted  without  bond.”  Bv  the  inclusion  of  the 
words  “or  other  order”  without  qualification,  the  Court 
was  left  free  to  enter  such  order  as  the  equities  of  the  case 
ihight  require,  either  by  granting  an  injunction  as  to  some  of 
the  acts  complained  of,  or  as  to  some  of  the  defendants,  or 
by  dismissing  the  case  entirely,  as  was  quite  properly  done 
in  this  case.  Had  Congress  reallv  wished  to  tie  the  hands  of 
the  equity  courts,  and  make  them  merely  rubber  stamps,  it 
would  have  said  that  “a  permanent  or  temporary  injunc¬ 
tion  or  restraining  order  must  be  granted”  or  “a  perma¬ 
nent  or  temporary  injunction  or  restraining  order  or  other 
order  enforcing  compliance  must  be  granted”.  This  it 
did  not  do. 
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Moreover,  counsel  for  the  Acliniiiistrator  base  almost 
their  entire  ar2:innent  upon  the  word  “shall”,  which  they 
construe  as  if  it  were  “must”.  They  concede,  of  course, 
that  “shall”  is  not  always  mandatory  (Br.  j).  16).  Indeed, 
it  is  well  settled  that  “shall”  can  mean  “may”  as  well  as 
“must”,  and,  indeed,  that  it  ordinarily  means  “may”  when 
used  by  the  legislature,  as  here,  in  a  grant  of  autliority  to  a 
court.  An  illustration  which  presents  a  situation 
very  close  to  the  present  case,  in  that  it  illustrates  the  re¬ 
luctance  of  courts  of  equity  to  construe  a  statute  to  deprive 
them  of  any  equitable  powers,  is  found  in  Becker  v.  Lebanon 
d-  M.  Ihi.  Co.,  188  Pa.  484,  41  Atl.  612  (1898).  There  a 
statute  provided, 

“It  shall  be  the  duty  of  the  court  *  *  *  to  examine, 
inquire  and  ascertain  whether  such  corporation  does 
in  fact  possess  the  right  or  franchise  to  do  the  act  from 
which  such  alleged  injury  to  private  rights,  or  to  the 
rights  and  franchises  of  other  cor})orations,  results; 
and  if  such  rights  or  franchises  have  not  been  con¬ 
ferred  upon  such  corporations  such  coui-ts,  if  exercis¬ 
ing  equitable  power,  shall  by  injunction,  at  suit  of  the 
private  parties  or  other  cori)orations,  restrain  such  in¬ 
jurious  acts.”  (Italics  ours.)  (613) 

The  railroad,  in  excess  of  its  rights  and  franchises,  con¬ 
structed  a  track  in  front  of  the  plaintiff’s  land,  and  the 
plaintiff  brought  suit  for  an  injunction  under  the  statute. 
The  equities  were  all  in  favor  of  the  railroad,  as  the  act  had 
been  unintentional  and  the  plaintiff  could  have  been  ade¬ 
quately  compensated  at  law  and  had  been  guilty  of  laches. 
The  plaintiff  argued,  however,  that  under  the  language  of 
the  statute  “an  injunction  is  no  longer  of  grace,  but  of 
right,  where  a  corporation  is  acting  in  excess  of  its  fran¬ 
chise,  to  the  injury  of  a  complainant.  (613)  ” 

The  Court,  however,  dismissed  the  complaint,  and  this 
was  affirmed,  the  Suj)reme  Court  of  Pennsylvania  saying: 

“Appellant  plants  himself  firmly  on  his  legal  right, 
and,  if  he  were  in  a  court  of  law,  his  position  would 
be  incontestable.  But  he  has  come  into  a  court  of 
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equity,  asking  its  aid  by  iiijiiuction,  which  is  of  grace, 
and  not  of  riglit.”  (612) 

“It  [the  statute]  was  uot  intended  to  do  away  with  or 

I  change  the  general  |)i‘inci])les  on  which  equitable  relief 
is  administered.  Notwithstanding,  therefore,  the  use 
of  the  imperative,  ‘shall’,  the  injunction  is  not  to  be 
gi’anted,  unless  a  pro]ier  case  for  injunction  be  made 
out,  in  accordance  with  the  ])rinciples  and  practice 
of  equity.  The  word  ‘shall’,  when  used  by  the  legis¬ 
lature  to  a  court,  is  usually  a  grant  of  authority,  and 
means  ‘may’:  and,  even  if  it  lie  intended  to  be  man¬ 
datory,  it  must  be  subject  to  the  necessary  limitation 
that  a  proper  case  has  been  made  out  for  the  exercise 
of  the  })ower.”  (613) 

Other  similar  cases  where  “shall”  has  been  construed 
as  though  it  were  ‘/may”  include:  Cairo  and  Fulton  Rail¬ 
road  Co.  V.  IT(‘rJif/9o  U.  S.  16S,  24  L.  Ed.  423'"riS77) :  United 
States  ex  rel,  etc.  v.  Coe,  67  App.  D.  0.  207, 'yl  F.  (2d)  238 
(1937) :  In  re  Lgub.  343  Pm  86,  21  A.''(2d)  575X1941) ;  lii  re 
Supervisor  of  Nether  Providence  ^I'p.,  21o  Pa.  119,  64  Atl.-X 
443,  (1906) :  Clancij  x^McElroif,  30  Wash.  567,  70  Pac.  1095y 
(1902):  Fapan  v.  Rohhnis,  96' Fhi'. 'i>l,  117  So.  863  (lf)28)'{ 
Black,  Interpretation  of  Laws,  (2d.  ed.)  p.  553. 

We  submit  that  the  literal  language  of  Section  205(a)  is 
not  the  clear  and  convincing  language  which  alone,  in  our 
opinion,  would  possibly  warrant  the  drastic  result  for  which 
the  Administrator  contends.  It  is  equally  open  to  the  inter¬ 
pretation  for  which  we  contend — that  the  equity  courts  do 
have  discretion  in  deciding  whether  an  injunction  shall 
issue. 

I  But  it  is  perhaps  unnecessary  to  dwell  too  long  on  the 
statutory  language.  Counsel  for  the  Administrator  them¬ 
selves  recognize  that  it  is  in  sore  need  of  buttressing,  and 
they  turn  to  the  legislative  history  of  the  Act,  to  various 
other  statutes,  and  to  the  decisions,  each  of  which  they  say 
support  their  construction.  On  the  contrary,  we  believe 
that  in  each  of  those  three  fields  the  indications  are  clear 
that  our  construction  is  the  one  which  Congress  intended. 


23 


The  Legislative  History  Does  Not  Support  the 
OontentPIS^T^  the  Administrator. 

Counsel  for  the  Administrator  ])urport  to  find  their 
major  support  in  the  legislative  history  in  the  fact  that  Sec¬ 
tion  205(a)  in  the  House  bill  had  stated  that  ‘'upon  a 
proper  shoiving  a  permanent  or  temparary  injunction,  re¬ 
straining  order,  or  other  order  shall  be  granted  without 
bond”.  In  the  Senate  (^ommittee  the  words  “upon  a 
I)roper  showing”  were  eliminated,  and  the  i^resent  language 
was  substituted — that  is  “upon  a  showing  by  the  admin¬ 
istrator  that  such  person  has  engaged  or  is  about  to  engage 
in  any  such  acts  or  practices,  a  temjiorary  injunction,  etc.” 
There  is  no  indication  whatever  in  the  Senate  Committee 
Report  (Sen.  Rej).  No.  931,  77th  Cong.,  2d  Sess.)  as  to  why 
the  change  was  made. 

The  Administrator  seeks  to  spell  out  of  this  one  change  a 
drastic  modification  of  the  rules  of  equity,  which  have 
heretofore  been  elementary  in  injunction  proceedings,  public 
as  well  as  ])rivate.  The  prior  language,  as  he  is  forced  to 
admit,  left  no  doubt  that  such  a  drastic  change  was  not  con- 
tem])lated;  under  the  House  bill  the  decision  below  was 
plainly  right.  But  on  this  one  change,  which,  realistically, 
did  no  more  than  define  the  sort  of  a  showing  which  the  Ad¬ 
ministrator  sliould  make  hy  re])eating  the  prior  langauge 
of  the  Section,  counsel  attribute  to  Congress  a  complete 
volte  face. 

Why  the  change  was  made  we  do  not  know,  nor  does 
counsel  for  the  Administrator.  It  mav  well  have  been  stvlis- 
tic.  Not  only  the  Report  of  the  Senate  Committee,  but  also 
the  subsequent  debates,  are  silent.  We  do  know,  however, 
one  thing  which  counsel  for  the  Administrator  fail  to  point 
out — that  the  Senate  Committee  had  no  Intention  of  doing, 
hg  the  change,  what  the  Administrator  sags  that  theg  did. 
They  intended  to  enact  no  more  than  the  usual  regulatory 
statute.  The  Roport  of  the  Senate  Banking  and  Finance 
Committee,  which  reported  Section  205(a)  in  its  final  form, 
states : 

“(c)  Suits  to  enjoin  violations. — In  common  with 
suhsta/ntiallg  all  regulatory  statutes,  the  bill  authorizes 
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the  official  charged  with  the  duty  of  administering  the 
act  to  apply  to  any  appropriate  court.  State  or  Federal, 
foi-  an  order  enjoining  any  i)erson  who  has  engaged  or 
'  is  about  to  engage  in  any  acts  or  practices  which  con- 
'  slitute  or  will  constitute  a  violation  of  any  })rovision  of 
'  the  bill.  Such  courts  are  given  jurisdiction  to  issue 
udiatever  order  to  enforce  compliance  is  proper  in  the 
circumstances  of  each  'particuVdr  case.’^  (Italics  oui's) 
Senate  Report  Xo.  931,  77th  Congress,  2nd  Session. 

In  the  face  of  tliis  language,  the  change  is  immaterial  in  the 
])rosent  case.  Whatever  may  liave  been  the  reason  for  the 
cliange,  it  certainly  was  not  what  the  Administrator  says  it 
was — to  change  com])letely  and  drastically  some  of  the  old¬ 
est  and  best  settled  i)rinciples  of  ecputy  juris})rudence. 
The  Administrator’s  argument  that  this  single  change  is  a 
general  finding  by  Congress  that  all  past  illegal  acts  are 
likely  to  recur  (Br.  p.  32-3.3)  has  no  basis  whatever.  On 
the  contrary  the  legislative  history  indicates  that  the 
Court  is  to  consider  the  “circumstances  of  each  particular 
c;ise".  That  is  precisely  what  the  Court  below  has  done. 


Thk  Construction  Given  Other  REr,rL.\TORY  Statutes 
Indicates  that  the  (''ot'rt  Has  Discretion. 

We  need  not  rest  on  the  completely  speculative  hypothe¬ 
sis  of  the  Administrato]-*s  argimient  on  the  legislative  his¬ 
tory.  We  have  a  clear  statement  of  legislative  intent — that 
the  injunctive  jirovisions  of  Section  205(a)  are  “In  com¬ 
mon  with  substanliallv  all  regulatorv  statutes  *  *  We 
turn,  then,  to  those  statutes  as  a  guide  to  the  Congressional 
intent  in  the  enactment  of  Section  205(a). 

Federal  law  contains  a  large  number  of  statutory  injunc¬ 
tion  provisions  designed  to  assist  administrative  agencies 
in  tlie  pro])er  enforcement  of  statutes.  The  language  of 
these  provisions  varies  considerably.  The  administrative 
procedures  which  are  set  up  are  widely  different.  Yet 
the  decisions  under  all  of  these  statutes  are  practically 
unanimous  in  establishing  that  a  court  of  equity  is  still  a 
cburt  of  equity  in  a  case  involving  an  application  for  a 
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statutory  injunction.  Such  statutes,  of  course,  give  the 
courts  equity  jurisdiction:  tlie  government  need  not  estab¬ 
lish  it  by  proving  irreparable  injury  or  lack  of  an  adequate 
remedy  at  law.  But  that  equity  jurisdiction  is  still  equity 
jurisdiction,  and  an  injunction  does  not  issue  against  a  de¬ 
fendant  who  has  acted  fairly  and  equitably,  and  who  has 
made  an  earnest  effort  to  comply  with  the  statute.  Counsel 
for  the  Administrator  has  cited  no  case  under  any  statute 
where  the  defendant  has  from  tlie  beginning  made  a  deter¬ 
mined  effort  to  comply,  and  where  nonetheless  an  injunc¬ 
tion  issued.  On  tlie  contrarv,  there  are  manv  such  cases 
in  which  injunctions  have  been  denied. 

One  of  the  most  recent  of  such  statutes  is  the  Fair  Labor 
Standards  Act  of  1938  (52  Stat.  1069),^^  and  due  to  its  wide- 
spread  application  to  many  aspects  of  business  it  has  been 
frequently  in  the  courts.  The  problem  involved  in  the  pres¬ 
ent  case  has  been  jiresented  at  least  seven  times,  and  in 
eveiy  case  the  decision  has  been  against  the  contention  here 
advanced.  The  decisions  so  clearly  reveal  the  basis  upon 
which  the  courts  have  acted  that  they  warrant  a  somewhat 
detailed  ])resentation. 

In  the  very  recent  case  of  Walling  v.  T.  Bnettner  <&  Co., 
133  F.  (2d)  306  (C.  C.  A.  7th,  1943),  an  injunction  was 
sought  under  the  Wage  and  Hour  Act.  It  was  admitted 
that  there  had  been  violations,  but  these  had  ceased  and 
the  defendants  had  instituted  an  entirelv  new  wav  of  doina- 
business.  The  Circuit  Court  of  Appeals  unanimously  held 
that  an  injunction  should  not  be  entered,  with  an  opinion 
by  Judge  Minton  which  said  in  part: 


“A  court  of  equity  will  not  afford  an  injunction  to 
prevent  in  the  future  that  which  in  good  faith  has  been 
discontinued  before  the  suit  for  injunction  was  brought, 
and  where  there  is  no  evidence  that  the  offense  is  likely 
to  be  repeated  in  the  future.  •  •  *  Ejti  pi  oners  who  are 
acting  in  good  faith  and  endeavoring  to  coin  ply  with  me  “ 
law  shvnld'  ivrt'hT’h d fd.s^'d'lyy^X^e'  processes  of  a  court 
of  equity  coercing  them  to  do  what  they  are  willing  to 
do  and  are  trying  to  do  voluntarily.  *  *  •’’(Italics 

ours) 


n*  Often  called  the  Wage  and  Hour  Act. 
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In  Fleming  v.  Iloermmi,  6  Labor  Cases  par.  61,283  (D. 
Kaiis.  11)42),  the  Administrator  soug-bt  to  enjoin  the  defen¬ 
dant  from  violating  the  Wage  and  Hour  Act,  but,  although 
violations  were  established,  an  injunction  was  denied  and 
the  complaint  dismissed,  the  Court  tinding  “that  the  defen¬ 
dant  did  not  knowingly  or  wilfully  violate  any  of  the  pro¬ 
visions”  of  the  Act,  and  that  the  “defendant  cooperated  at 
all  times  with  the  Wage  and  Hour  authorities  and  honestly 
attempted  to  comply  with  their  every  admonition  and  de¬ 
mand”. 

Fleming  v.  Lincoln  Looseleaf  WareJionse  Company,  5 
Wage  Hour  Reporter  615  (E.  D.  Tenn.,  11)42),  was  an  appli- 
ehtion  for  an  injunction  against  violation  of  the  Wage  and 
Hour  Act.  The  Judge  stated  that  the  “violations  were  not 
{iagrant  and  were  made  despite  a  reasonable  elfort  to  com¬ 
ply  with  the  Act.”  The  Court  considered  the  character  of 
the  directing  heads  of  the  corporation  and  the  fact  that 
there  was  no  reason  to  anticipate  further  violations,  and 
dismissed  the  complaint,  saying. 
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“Because  of  the  man)ier  of  the  i'iolafio)is,  the  nature 
of  the  business,  the  character  of  the  directing  heads  of 
the  corporation,  and  the  whole  background  of  the  situa¬ 
tion  as  reflected  by  proof  there  is  no  reason  to  antici¬ 
pate  further  violations  of  the  Act  and  I  should  exercise 
niy  discretion  by  declining  to  grant  the  injunctive  relief 
soirrdtt.” '(Italics  ours)  _ _ _ 


Fleming  v.  Phipps,  35  F.  Supp.  627  (D.  Md.  1940),  is  a 
V(bry  interesting  decision  by  Judge  Chesnut  of  Baltimore. 
The  defendant  had  operated  a  small  saw  mill,  and  it  was 
admitted  that  he  had  paid  less  than  the  minimuTU  rates  pre¬ 
scribed  by  the  Wage  and  Hour  Act.  Counsel  for  the  Ad¬ 
ministrator  gave  as  reasons  for  asking  for  an  injunction : 


!  “That  the  failure  to  issue  the  injunction  in  view  of  the 
’  admitted  violation  of  the  Act  in  the  past  by  the  defen- 
'  dant  would  impliedly  be  a  vindication  of  the  defendant 
and  an  encouragement  to  others  engaged  in  similar 
business  activities  to  violate  the  Act;  (2)  because  the 
Administrator  has  a  limited  appropriation  for  the  en¬ 
forcement  of  the  Act  and  is  unable  to  effectively  ‘police’ 
the  industry  in  which  the  defendant  is  engaged,  and 
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therefore  wishes  an  injunction  against  further  viola¬ 
tion  of  the  Act  by  the  defendant  in  order  that  if  such 
violations  occur  the  defendant  can  be  suniniarily  disci¬ 
plined  on  contempt  charges  without  a  jury  trial;  (3) 
that  an  injunction  w’ould  be  of  assistance  to  the  Admin¬ 
istrator  in  possible  future  proceedings  against  the  Long 
Lumber  Company  for  alleged  violation  of  the  Act  in  the 
shipment  in  interstate  commerce  of  lumber  produced  in 
violation  of  the  terms  of  the  Act.  *  *  *’■  (630). 

The  defendant  resisted  the  issuance  of  an  injunction 

“On  the  ground  that  as  he  ceased  to  violate  the  Act  for 
more  than  six  months  prior  to  the  filing  of  the  complaint 
and  has  continuously  in  good  faith  observed  the  Act 
since  then,  and  has  no  intention  to  further  violate  the 
Act,  the  issuance  of  the  injunction  is  entirely  unneces¬ 
sary”. 

A  motion  for  judgment  granting  an  injunction  was  denied. 
Judge  Chestnut  saying: 

“The  special  reasons  urged  by  counsel  for  the  Ad¬ 
ministrator  for  the  injunction  in  this  case  seem  to  be 
for  indirect  and  collateral  objectives  rather  than  in  ac¬ 
cordance  with  the  usual  equity  rules  relating  to  injunc¬ 
tions.  It  would  seem  to  be  elementary  that  the  purpose 
of  an  injunction  is  to  deter  rather  than  to  punish.  Sec¬ 
tion  16(a)  of  the  Act  provides  an  adequate  scope  of 
punishment  by  the  ordinary  criminal  procedure.  Of 
course  the  provisions  for  injunction  and  for  criminal 
prosecution  are  alternative  remedies,  but  the  injunc¬ 
tion  should  not  be  granted  unless  there  is  adequate 
cause  shown  therefor  in  accordance  with  applicable 
principles  of  equity.’*  (630) 

In  Fleming  v.  National  Bank  of  Commerce,  41  F.  Supp. 
S33  (S.  D.  W.  Va.  1941),  the  Court  considered  the  possible 
injury  to  the  defendant’s  reputation  as  a  reason  for  deny¬ 
ing  injunctive  relief.  The  defendant  was  a  national  bank. 
Violations  of  the  Wage  and  Hour  Act  were  admitted,  but 
the  defendant  contended  that  “the  violations  were  inadver¬ 
tent  and  without  the  knowledge  of  defendant’s  officers  *  *  * 
and  that  its  intentions  are  to  comply  with  the  Act  in  the 
future  in  every  respect”,  (p.  834)  The  Court  said: 
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“The  decision  of  this  question  must  depend  on  whether 
or  not  there  is  reasonable  cause  for  apprehending'  that 
'  defendant  may  in  the  future  resume  a  course  of  conduct 
in  violation  of  the  act.  The  purpose  of  an  injunction  is 
'  to  deter  a  defendant  from  engaging  in  the  prohibited 
acts  and  not  to  punish  him  for  past  conduct.  It  is,  of 
course,  not  necessary  that  irreparable  injury  be  appre¬ 
hended,  since  the  proceeding  is  one  for  a  statutory  in- 
'  junction.  United  States  v.  San  Francisco,  310  U.  S.  16, 
30,  60  S.  Ct.  740,  84  L.  Pld.  1050.  But  it  by  i\o  means 
follows  that  the  plaintiff  is  entitled  to  an  injunction 
merely  upon  a  showing  of  past  violations.  The  act 
provides  that:  ‘The  district  courts  of  the  United  States 
'  *  •  *  shall  have  jurisdiction,  for  cause  shown,  •  •  • 

to  restrain  violations  of  section  215.’  29  U.  S.  C.  A. 

217.  I  do  not  interpret  this  statute  to  mean  that  the 
Court  should  automatically  issue  an  injunction  in  all 
‘  cases  where  violations  of  the  statute  are  shown  or  ad¬ 
mitted.  Each  case  must  be  measured  and  decided  ac¬ 
cording  to  its  own  circumstances.*'  (835) 

“  [4J  The  defendant  is  an  old  and  established  bank¬ 
ing  institution.  The  issuance  of  an  injunction  against  it 
with  the  publicity  certain  to  ensue  could  not  fail  to  have 
I  a  substantially  harmful  effect  upon  its  relations  with 
'  the  public  and  ui)on  public  confidence  in  it  as  a  banking 
institution.  Therefore  such  injunction  should  not  is¬ 
sue,  except  upon  clear  and  convincing  proof  that  it  is 
necessary  in  the  public  interest.’*  (838)  (Italics  ours) 

In  Fleming  v.  Kull.  4  Wage  Hour  Reporter  411  (E.  D. 
Tex.  1941),  an  application  for  an  injunction  against  viola¬ 
tion  of  the  Wage  and  Hour  Act  was  denied  because  the 
violations  were  found  to  be  the  result  of  mistake  and  im¬ 
proper  advice  of  counsel,  and  had  ceased  prior  to  any  in¬ 
spection  and  there  was  no  reasonable  probability  that  they 
would  occur  in  the  future. 

In  Walling  v.  Woodruff,  49  F.  Supp.  52  (M.  D.  Ga.  1942), 
it  was  admitted  that  the  defendant  had  failed  to  comply 
with  the  Wage  and  Hour  Act.  The  defendant  employer 
had  relied  on  the  employees  to  keep  and  report  the  time, 
but  it  was  not  accurately  reported.  It  was  held,  however. 


29 


that  an  injunction  should  be  denied.  The  Court’s  conclu¬ 
sions  of  law  included  the  following: 

“5.  Congress  intended  that  the  Act  should  be  com¬ 
plied  with  and  provided,  among  other  things,  the  rem¬ 
edy  of  injunction  to  require  compliance.  However, 
Congress  did  not  intend  that  a  court  should  issue  an 
injunction  where  there  has  been  a  bona  fide  effort  to 
comply  and  where  the  attitude  of  the  employer  has  been 
cooperative  and  not  antagonistic,  and  where  injunction 
is  not  necessary  and  would  have  no  value  in  securing 
future  compliducc."  (06)  (Italics  ours). 

The  Administrator  concedes  that  the  same  result  would 
be  reached  under  the  Sherman  Act,  the  Securities  Act  of 
1933,  and  the  Securities  and  Exchange  Act  of  1934  (Br.  pp. 
17,  IS).  See,  c.g..  United  States  v.  United  States  Steel 
Corp.,  251  U.  S.  417,  452  (1920) ;  Securities  d’-  Exchange 
Connnission  v.  Lawson,  24  F.  Supp.  360  (D.  Md.  1938). 

The  brief  for  the  Administrator,  however,  purports  to 
find  a  “second  class”  of  regulatory  statutes  which  counsel 
say  “specifically  provide  for  [injunctive]  relief  upon  proof 
of  past  violations  without  further  qualification”  (p.  18). 
The  Clayton  Act,  the  Federal  Trade  Commission  Act,  the 
National  Labor  Relations  Act,  and  the  Investment  Acts  of 
1940,  they  say,  fall  into  this  category. 

It  is  apparent,  at  the  outset,  that  whatever  may  be  the 
merits  of  this  dichotomy,  it  was  not  apparent  to  the  Senate 
Committee  which  framed  the  final  language  of  Section 
205(a)  of  the  present  Act.  “In  common  with  substantially 
all  regulatory  statutes,”  the  Committee  says  of  the  injunc¬ 
tion  provisions  of  Section  205  ( a ) .  Quite  obviously  the  Com¬ 
mittee  was  not  choosing  between  one  of  two  distinct  types 
of  injunctive  relief  provisions,  as  the  brief  for  the  Adminis¬ 
trator  would  imply.  Nor,  for  that  matter,  did  the  OPA  sug¬ 
gest  to  Congress  any  such  choice  when  the  bill  which  became 
the  Emergency  Price  Control  Act  was  first  proposed.  The 
Memorandum  from  OPACS  (predecessor  to  OPA)  which 
accompanied  the  original  bill  (H.  R.  5479)  stated  that  Sec¬ 
tion  205(a)  “authorizes  the  customary  remedies  by  injunc¬ 
tion.”  Nowhere  in  the  House  Report  (H.  R.  Rep.  No.  1409, 
77th  Cong.,  2d  Sess.),  in  the  hearings,  or  in  the  debates,  is 
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there  any  indication  that  Congress  was  adopting  one  of  two 
distinct  types  of  injunctive  provisions. 

But  apai*t  from  the  fact  tliat  the  Congress  did  not  recog¬ 
nize  the  distinction,  there  are  several  other  objections  to 
it.  One,  of  course,  is  that  it  simply  leads  us  into  a  collat¬ 
eral  controversv  as  to  whether  the  distinction  reallv  exists. 
It  would  probably  serve  no  useful  pui‘i)Ose  if  we  were  to 
debate,  in  this  brief,  the  language,  legislative  history,  and 
the  like,  of  those  statutes,  to  see  ui)on  what  basis  the 
claimed  distinction  rests,  kjuflice  it  here  to  i)oint  out  two 
matters.  First,  the  distinction  is  recognized  in  no  case 
deci(.led  under  any  of  the  four  statutes,  nor  is  there  any 
case  in  which  any  court  has  reached  the  result  for  which 
the  Administrator  liere  contends.”'  The  Federal  Trade 
Commission  and  National  Labor  Relations  Board  cases 
cited  at  pi).  22-24  of  the  Administrator’s  brief  which  hold 
only  that  cessation  of  illegal  acts  is  not  a  defense  per  se, 
are,  of  course,  wide  of  the  mark,  as  we  have  already  pointed 
out. 

Second,  it  should  be  noted  that  in  the  National  Labor 
Relations  Act,  for  example,  the  provisions  u])on  which  the 
Administrator  relies  to  establish  comparability  with  Sec¬ 
tion  20r)(a)  a})])ly  to  the  Board,  not  to  the  courts.  Section 
10(c)  of  the  National  Labor  Relations  Act  provides  that  if 
the  Board,  after  a  hearing,  shall  be  of  the  opinion  that  any 
])erson  named  in  the  complaint  “has  engaged  in  or  is  engag¬ 
ing  in  any  such  unfair  labor  practice,  then  the  Board  •  *  • 
shall  issue  •  ^  *  an  order  requiring  sucli  person  to  cease 
and  desist  from  such  unfair  labor  practice  *  *  The 
Administrator's  construction,  in  other  words,  if  it  were 
sound,  u'ould  nnnorc  all  discretion  from  the  Board.  If  it 
found  an  unfair  labor  practice,  no  matter  what  the  circum¬ 
stances,  it  would  i)erforce  be  required  to  issue  a  cease  and 

The  construction  for  whicli  the  Aclniinistrntor  contends  would  raise  a 
serums  constitutional  question  as  to  tin*  jwwer  of  Conpress  thus  to  divest  the 
courts  of  all  discretion  in  the  matter  of  prantinp  injunctions.  Under  the 
Constitution,  .\rticle  III,  Se<  tion  '1.  the  lower  federal  courts  are  given  a  juris¬ 
diction  wlTudi  extends  to  “all  cas<‘s  in  equity  .arising  under  the  laws  of  the 
Uuit(Hl  States.  Certainly  there  is  serious  doubt  whether  that  jurisdiction, 
unless  it  is  removed  entirely,  as  in  the  Norris-L.aOuardia  Act,  can  be  canalized 
to  the  extent  that  it  can  re(juire  that  an  order  of  the  court  must  issue  when 
the  judgment  of  the  court  is  that  its  issuance  would  be  improper  and  would 
serve  no  useful  purpose. 
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desist  order.  Pateiitiv,  no  such  result  was  intended  bv  Con- 
gress;  the  Hoard  is  to  exercise  its  sound  judi»nient.  More 
tlian  that,  the  Boai'd  has  done  so;  tliere  are  numerous  de¬ 
cisions  in  whicli  the  Board  lias  declined,  in  the  exercise  of  its 
discretion,  to  issue  a  cease  and  desist  order  where  the  viola¬ 
tions  have  ceased  under  circumstances  which  would  indi¬ 
cate  that  they  would  not  be  resumed.  Cdoraij  Kniiting 
1!)  X.  L.  R,  1^>.  71*2  (1940),  Si roinl)crg-Carlso}i  TeU'- 
phoft(‘  Mfg.  Co..  18  N.  L.  R.  B.  526  (1939),  Decatur  Irou  <£■ 
Steel  Co.,  17  X.  L.  R.  B.  1073  (1939),  ir/cAvr/rc  Bros.,  16 
X".  L.  R.  B.  316  (1939),  S'nnpUcity  Pattern  Co.,  Inc.,  16  X". 
Tj.  R.  B.  291  (1939),  International  Agricultural  Corp.,  16 
X.  L.  R.  B.  176  (1939),  Hope  Wehhing  Co.,  14  X.  L.  R.  B.  55 
(1939),  Codehaux  Sugars,  Inc.,  12  X.  L.  R.  B.  568  (1939), 
Shenandoah-Dives  Mining  Co.,  11  X.  L.  R.  B.  885  (1939), 
A.  II.  ir/rc,  Inc.,  9  X’.  L.  R.  B.  480  (1938),  Talledega  Cotton 
Factory,  9  X.  L.  R.  B.  207  (1938),  Ferguson  Bros.  Manu¬ 
facturing  Co.,  9  X'^.  L.  R.  B.  189  (1938). 

The  same  is  true  under  the  Federal  Trade  Commission 
Act  and  tho  Flavton  Act.  Again  there  are  nunTerous  de¬ 
cisions  in  which  the  Commission  has  declined,  in  the  exer¬ 
cise  of  its  discretion,  to  issue  a  cease  and  desist  order,  even 
thouii'h  there  have  been  illeii'al  acts  in  the  past,  if  the  circum¬ 
stances  are  such  as  would  indicate  that  they  would  not  be 
resumed.  The  decisions  are  under  both  the  Federal  Trade 
(’ommission  Act  and  the  Clayton  Act,  and  reveal  situations 
in  which  the  cessation  of  practices  took  place  before  the  in- 
vestiiiation,  after  the  invest ii»-ation,  and  after  the  complaint 
itself  was  issued-  See,  e.  g..  Fels  S  Co.,  34  F.  T.  C.  1).  1536 
(1942) ;  Golding  Bros.  Co..  Inc.,  33  F.  T.  C.  D.  1631  (1941) ; 
Clover  Farm  Stores  Corp.,  32  F.  T.  C.  D.  1635  (1941) ;  The 
Texas  Co..  25  F.  T.  C.  D.  1509  (1937);  Sajiford  Hosiery 
Mills,  25  F.  T.  C.  D.  1506  (1937) ;  Friehofer  Baking  Co..  25 
F.  T.  C.  D.  1505  (1937) ;  Carl  Smith,  d.b.a.  Fashion  Silk  Co., 
25  F.  T.  C.  D.  1503  (1937);  M.  ,1.  Levinson,  d.h.a.  Leivis, 
Francine  Laboratories  Co.,  25  F.  T.  C.  I).  1499  (1937) ;  see 
Annual  Report  of  the  Federal_T rade  Commission  (1942)^  _ 
pp.  64-65.  Compare,  L.  B.  Silver  Co.  v.  Federal  Trade  Com- 
Lnission,  292  Fed.  752  (C.  C.  A.  6th,  1923);  Federal  Trade 
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Cohnnissio)i  v.  Civil  Service  Training  Bureau,  79  F.  (2d) 
113  (0.  C.  A.  6th,  1935):  Bufterick  Co.  v.  Federal  Trade 
Counnission,  4  F.  (2d)  910  (C.  C.  A.  2d,  1925).  So  far  as 
we  have  been  able  to  detennine,  there  has  been  no  construc¬ 
tion,  administrative  or  judicial,  of  the  Investment  Acts.^^ 
Thus  not  only  do  these  statutes  fail  to  support  the  Ad¬ 
ministrator’s  position,  but  the  established  practice  under 
them  contradicts  it. 


ih.-ACTlCAL  CoNSIDKJiATIONS  KeQUIKE  ThaT  THE  CoURT  BE 

Grv’EN  Discretion. 

The  final  argument  of  the  Administrator  is  that  practi¬ 
cal  considerations  dictated  the  “obviously  deliberate  choice 
of  words”  (p.  25).  As  we  have  already  pointed  out,  the 
choice  of  words  was  a  choice  which  was  made  with  the  in¬ 
tent  that  the  injunctive  provisions  would  operate  like  all 
other  regulatory  statutes.  The  practical  considerations 
which  the  Administrator  attempts  to  spell  out  are  certainly 
not  those  of  which  Congress  was  aware. 

Moreover,  they  are  based,  as  we  read  them,  upon  a  com¬ 
plete  misapprehension  of  the  decision  of  the  Court  below. 
Counsel  seek  to  give  the  impression  that  the  Court  below  has 
held  that  the  cessation  of  improper  practices  is  a  defense, 
without  more.  On  that  basis,  they  urge  that  the  investiga¬ 
tion  of  any  violation  will  be  thwarted  by  the  cessation  of 
practices,  and  that  the  Administrator  must  be  satisfied  with 
protestations. 

Obviously,  that  is  not  so.  The  Court  is  still,  as  we  read 
Section  2()5(a),  in  full  possession  of  its  discretionary  pow¬ 
ers.  In  any  case  where  it  believes  with  the  Administrator 
that  there  is  a  likelihood  of  future  unlawful  conduct,  it  can 
issue  an  injunction.  The  Administrator  is  in  no  need,  as 
he  suggests  (p.  25)  to  “close  the  case  in  reliance  upon  a 
statement  of  good  intentions  given  ‘in  prophecy  or  dread 

The  lecrislutive  history  of  these  .\c*ts,  however,  does  not  indicate  that  Con¬ 
gress  was  aware  that  it  was  choosing  one  of  two  alternative  forms  of  injunc¬ 
tive  relief  provisions.  See  H.  R.  Rep.  No.  2639,  S.  Rep.  1775,  76th  Cong., 
3d.  Sess. 
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of  suit.’  ”  If  the  Court  is  unimpressed,  as  it  may  well  be 
in  many  cases,  the  injunction  will  issue.^^ 

Moreover,  there  is  more  that  we  see  to  the  practical  con¬ 
sequences.  The  rejrulations  of  the  Office  of  Price  Admin¬ 
istrator  are  so  numerous  and  so  complex  that  it  is  practi¬ 
cally  imi)ossil)le  for  anyone  to  be  able  to  sliow  over  tlie  ])ast 
year  a  record  of  perfect  compliance  with  them  all.  A  read¬ 
ing  of  General  Maximum  Price  Regrulation  will  make  that 
clear.  (See  Appendix,  Infra).  Under  the  Administrator’s 
interpretation  of  Section  20r)(a),  therefore,  })ractically 
any  store  can  be  enjoined  whenever  the  Adminis¬ 
trator  chooses  to  proceed  aii’aijist  it.  That,  apparently,  the 
Administrator  believes  would  materially  assist  in  the  solu¬ 
tion  of  his  problem  of  enforcement.  With  due  deference, 

we  fail  to  see  it.  If  everv  store  in  the  countrv  were  under 

•>  * 

an  injunctive  order,  investiirations  would  still  have  to  con¬ 
tinue.  Reinvestip:ation  would  be  no  more  prevented  than 
it  would  if  the  injunctions  did  not  exist.  Nor  would  there 
be  any  greater  sanction.  As  the  Administrator  himself  ad¬ 
mits,  if  the  hiiunction  were  violated,  no  punishment  would 
be  imposed  if  the  violations  were  not  wilful  (Br.  p.  28). 
And  without  an  injunction,  the  Administrator  may  proceed 
against  wilful  violators  by  way  of  fines  and  even  imprison¬ 
ment,  as  well  as  by  injunctions. 

In  the  present  case,  the  sole  effect  of  an  injunction  would 
be  to  harm  the  reputation  of  a  reputable,  long-established 
business  which  has  made  every  possible  effort  to  accom¬ 
plish  a  full  compliance  with  the  statute.  And  to  what  end? 
As  the  court  below  found — “an  injunction  would  have  no 
effect  by  way  of  insuring  better  compliance  in  the  future.” 

Decisions  of  District  Courts  Under  the  Emergency  Price 
Uontrol  Act  Support  th  eWI  Ew"*Tir.\T  THF.  C\)URT 
Discretion. 

In  addition  to  the  case  at  bar.  injunctions  have  been  de¬ 
nied  in  three  castes  arising  under  the  Emergency  Price  Con¬ 
trol  Act  of  1942. 

IS  The  OPA  reported  on  June  2.  1943  (OPA  Relea.se  No.  2(>('9)  that  it  had 
sought  injunctions  in  948  cases,  and  that  injunctions  had  been  granted  in  924 
of  them. 
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Ill  Broioi,  Administrator  v.  Southwest  Hotels,  Inc.,  de¬ 
cided  by  Jiid-e  Trimble  (1).  (\  Ark.),  April  2,  li)43,  iiiire- 
])orte(l,*''  there  were  admitted  violations  but  the  (’ourt  de¬ 
clined  to  issue  an  injunction,  saying : 

*  *  *  that  the  defendant  like  all  other  business 

concerns  doing  an  extensive  business  had  to  learn  a 
great  deal  about  these  regulations  and  the  many  re- 
(luirements  under  the  law  and  regulations,  and  that 
they  made  an  honest  and  consistent  attempt  to  comply 
'  with  not  only  these  but  all  otlun-  regulations.  *  *  * 

‘‘The  court  also  (inds  that  the  defendant  took  timely 
])ositive,  immediate  and  vigorous  action,  made  a  study 
of  the  regulations,  and  inaugurated  a  svstem  of  checks 
and  balances  to  jirevent  a  recurrence  of  such  violations 
of  the  regulations  and  the  law.  It  set  up  a  ca])able  or¬ 
ganization,  and  as  heretofore  stated,  the  general  mana¬ 
ger  has  devoted  his  time  to  etfectuating  the  methods  for 
compliance. 

“  *  *  *  I  do  not  find  the  conduct  of  the  defendant 
'  was  such  as  to  charge  it  with  bad  faith,  wilful  miscon¬ 
duct,  or  with  any  disloyal  motive,  intent  or  ])urpose. 
On  the  other  hand,  as  heretofore  stated,  the  evidence 
shows  thev  made  a  sincere  effort  to  give  much  needed 
s(M-vice,  under  conditions  which  placed  it  at  a  great  dis¬ 
advantage.” 

The  Court  cited  with  approval  the  decision  of  Judge  Letts 
in  the  Jlecht  case  and  said, 

“The  court  is  of  the  opinion  that  an  injunction,  re¬ 
straining  order,  or  mandatory  injunction  would  serve 
no  useful  ])urpose  here,  and  would  only  be  a  source  of 
embarrassment  to  the  defendant.  The  utmost  that 
could  be  accomplished  would  be  to  secure  compliance 
with  the  regulations  to  the  fullest  extent  humanly  pos¬ 
sible,  and  this  the  defendant  has  evidenced  its  intention 
to  do.  Hence  no  injunction  will  be  granted." 

In  Price  Administrator  v.  Mannehach .  a  wholesaling  firm 
was  accused  of  over-charging  customers  on  meat  sales.  It 
was  contended  that  the  errors  were  innocent  and  that  the 
fii-m  was  trying  to  comply.  Judge  Igoe  in  the  Federal  Court 


i!*Wo  nre  in<1ohti‘<l  to  counsel  for  tlie  Price  .\dniinistr:itor  for  copv  of  this 
opinion. 
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ill  Cliicag’o  received  evidence  of  £>-ood  faith  over  the  objec¬ 
tion  of  counsel  for  tlie  OPA,  and  althonirh  violations  were 
shown  the  judge  refused  to  issue  an  injunction.  This  deci¬ 
sion  has  not  been  re])oi-ted,  but  has  received  wide  publicity. 
See  account  in  Xcir  York  Times  of  ^larch  21,  1943. 

In  Henderson  v.  Sonken-Galamba  Corporation,  1  Price 
Control  Cases,  ])ar.  50,901  (W.  D.  i\ro.,  June  1,  1942),  the 
Price  Administrator  had  sought  a  preliminary  injunction 
against  various  defendants  for  alleged  violations  of  regula¬ 
tions  relating  to  maximum  prices  for  the  sale  of  steel  and 
cast  iron  scrap.  A  preliminary  injunction  was  granted  as 
against  some  defendants,  but  icas  denied  against  others  be¬ 
cause  : 


“It  further  appears  from  the  limited  evidence  ad¬ 
duced  at  this  hearing  that  the  violations  complained  of 
by  defendants  other  than  Sonken-('*alamba  we.re  prob- 
ahtg  inadvertent  and  the  result  of  want  of  information 
which  causes  have  heretofore  been  eorrected.  It  is, 
therefore,  deemed  by  the  Court  inadvisable  to  enter  an 
order  commanding  a  course  of  conduct  by  those  defen¬ 
dants  when  the  conduct  of  such  defendants  gives  rea¬ 
sonable  assurance  that  such  a  command  is  unnecessarv; 
*  *  *  ”  (Italics  ours) 


The  Decisions  ('‘iteu  on  Behai.f  or'  'i'iie  Administkatok  Ake 

Keadii.y  Distinul'isiiabi.e. 

The  only  statement  in  direct  support  of  his  ])osition  which 
has  been  adduced  by  the  Administi-ator  is  a  dictum  in  IIe)t- 
derson  v.  Baldirin,  1  Price  Control  Cases  jiar.  51,711,  8 
O.P.A.  Service  G22:43  (W.  D.  Pa.  1942),  in  which  the  Court 
said : 


‘ ‘ All  that  the  plaintiff  .ya ^re( j u i red  t o  do^wa s,  t show 
^1  ^obyHon  oT  tHTs''statute~m'pj^  fd~secure  airinjunc- 
non.  iiiquitable  defenses  are  of  no  avail  to  a  defmidant 
in  case  ot  a'  statutory  injunction.” 


But  the  authorities  cited  by  that  Court  in  support  of  that 
statement,  and  repeated  in  the  present  brief  for  the  Ad- 
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niiiiistrator,  do  not  support  such  a  proposition.  On  the 
fa'cts  in  the  Baldwin  case,  the  Administrator  was  clearly 
entitled  to  an  injunction,  as  the  Court  there  found  that 

i  “the  whole  conduct  of  the  defendants  indicates  a  deter¬ 
mination  not  to  comply  with  the  rent  regulations  for  the 
Erie  area,  unless  forced  to  do  so.”  (Italics  ours.) 

Ill  such  a  case,  of  course,  the  Administrator  was  entitled  to 
an  injunction.  Xo  equitable  detense  has  been  established. 
The  statement  that  “e<iuitable  defenses  are  of  no  avail” 
was  therefore  unnecessary  to  the  decision.  Such  a  broad 
dictum  is  stpiarely  in  conflict  with  the  many  decisions  cited 
ill  the  preceding  section  of  this  brief,  and  is  not  supported 
by  the  decisions  cited  therein  or  as  far  as  we  have  found  by 
any  other  decision. 

In  United  States  v.  San  Francisco,  310  U.  S.  16  (1940), 
an  injunction  entered  by  the  Supreme  Court  provided  for 
specific  enforcement  of  a  contract  lietwcen  the  Federal 
Government  and  the  City.  The  Court  said  that  such  an  in¬ 
junction  was  "appropriate  and  necessary”  in  the  particular 
case,  since  it  was  clear  that 

‘  ‘  ‘  the  city  is  availing  itself  of  valuable  rights  and  privi¬ 

leges  granted  by  the  Government  and  yet  persists  in 
violating  the  very  conditions  upon  which  those  benefits 
were  granted”.  (30) 

I  In  Henderson  v.  C.  Thomas  Stores,  Inc.,  48  F.  Sup]).  295 
(D.  C.  Minn.,  1942),  quoted  and  discussed  at  length  by 
plaintiff’s  counsel  (Pp.  15-17)  the  Court  found  that  there 
was  “apathy  and  indifference”  and  “inexcusable  careless¬ 
ness”.  There  had  been  no  attempt  whatever  to  comply  with 
Section  3  of  the  General  Maximum  Price  Regulation.  In 
some  of  the  stores  there  was  no  posting  at  all,  and  none 
of  the  stores  filed  their  prices  with  the  Board.  The  Court 
found  that 

“There  is  no  showing  that  such  forewarning  [an  in¬ 
vestigation  by  OPA]  caused  the  rectification  of  any 
of  the  admitted  or  evident  violations,  nor  is  there  any 
indication  that  the  i)rincipal  defendants  took  any 
timely  steps  to  ‘place  its  own  house  in  order’  ”. 
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In  such  a  case  an  injunction  was  riifhtly  issued.  There 
was  no  equity  whatever  on  the  side  of  the  defendant.  It 
is  quite  the  contrary  in  the  case  at  bar,  where  a  vig^orous 
attempt  had  been  made  to  comply  with  the  Act,  and  where, 
wlien  errors  were  disclosed  by  tlie  investig:ation  or  discov¬ 
ered  by  defendant,  steps  were  taken — before  suit  was  filed — 
to  prevent  repetition  by  strengthening  the  controls  within 
the  store. 

These  cases  and  the  other  cases  cited  by  counsel  for  the 
Administrator  involving  decisions  under  various  statutes 
stand  for  no  more  than  the  propositions  which  we  have  con¬ 
ceded  throughout  the  case:  that  an  administrative  officer 
need  not  show  irreparable  injury,  and  that  a  discontinu¬ 
ance  of  ])ractices  is  not  in  itself  a  complete  defense.  The 
decisions  in  no  way  suggest  that  a  court  of  equity  may 
not  exercise  its  discretion  in  accordance  with  the  equities 
of  a  particular  case,  and  many  of  the  cases  cited  by  the 
Administrator  affirmatively  state  that  equitable  principles 
always  govern. 


II 

The  Challenged  Findings  of  the  Court  Below  Are  Correct. 

They  Are  Clearly  Supported  by  Substantial 
Evidence.  They  Should  Be  Affirmed. 

Counsel  for  the  Administrator  argue  in  the  alternative 
(Br.  pp.  34-40)  that  even  if  they  arc  in  error  on  the  proper 
interpretation  of  Section  205(a),  nevertheless  the  Court  be¬ 
low  should  have  issued  an  injunction  against  the  defendant 
on  the  facts.  Again,  we  believe,  the  Administrator  fails 
to  make  out  a  case. 

Counsel  for  the  Administrator  proceed  in  almost  total 
disregard  of  the  findings  of  fact  of  the  Court  below.  Their 
so-called  “Statement  of  the  Case”  (Br.  pp.  5-16)  and  their 
argument  on  this  alternative  point  (pp.  34-40)  each  pro¬ 
ceeds  as  if  there  had  been  no  findings  whatever.  Certainly, 
however,  the  findings  were  not  an  idle  act,  of  no  conse¬ 
quence.  Rather  they  are,  as  this  Court  has  had  frequent 
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occasion  to  point  out,  an  essential  part  of  the  orderly  proc- 
essi  of  appellate  review.  Cf.  Saginaw  Broadcasting  Co.  v. 
Federal  Communications  Connuission.  68  App.  D.  C.  282, 
288-289,  96  F.  (2d)  554  (1938).  Rule  52a  of  the  Rules  of 
Civil  Procedure,  not  only  makes  findinirs  mandatory  in  all 
non-jury  actions,  but  also  provides  that  findings,  when 
made,  ‘‘shall  not  be  set  aside  unless  clearly  erroneous,  and 
due  regard  shall  be  given  to  the  opportunity  of  the  trial 
court  to  judge  of  the  credibility  of  the  witnesses.”  Plainly 
lliis  appeal  is  not  a  trial  de  novo,  as  the  Administrator’s 
brief  would  suggest. 

The  principal  challenge  of  the  Administrator  is  that 
stated  in  the  fourth  of  his  “Statement  of  Points”  (p.  13) 
that — 

“Even  if  it  would  be  a  defense  to  show  that  the  defen¬ 
dant  would  probably  not  continue  to  violate  the  Act  and 
Regulations  the  Court  erred  in  holding  that  such  a 
showing  had  been  made.” 

That  statement  does  not,  of  course,  directly  challenge  any 
specific  finding.  The  Administrator  does  not  choose  to  rec¬ 
ognize  that  findings  exist,  even  to  that  extent.  It  appears 
most  nearly  to  challenge  the  finding  in  Paragraph  12  (R. 
454)  that  “An  injunction  Avould  have  no  effect  by  wav  of 
securing  better  comT)llailc<;>  jjt  The  Court  rec- 

oefnij^d,  of  course,  that  violations  will  still  happen;  what 
it  found  was  that  “•  *  *  the  indication  is  that  there  will 
be  no  further  violations  except  such  as  may  be  caused  by 
human  frailties”  (R.  454).-”  In  the  application  of  a  com- 
]4e.x  and  detailed  regulation  to  a  store  the  size  of  the  Ilecht 
Company  there  will  always  be  some  violations.  'When  men 
and  women,  not  machines,  must  do  a  complicated  and  con¬ 
tinuing  job,  mistakes  are  inevitable. 

The  .\flministrator’s  Point  Fourth,  quoted  uhovo.  is  inncpurate  in  that 
it  would  indicate  that  the  Court  below  found  that  no  violations  would  occur 
in  the  future.  The  Court  made  no  such  unqualified  finding.  The  Administra¬ 
tor’s  Point  Second  (Br.  p.  12)  which  assigns  error  to  the  alleged  finding  by 
the  Court  that  the  violations  were  “unsubstantial”  is  also  inaccurate. 
,\ctu.ally,  the  Court  found: 

I  “The  compliance  thus  resulting  has  been  very  substantial.  Violations 
have  occurred,  but  they  have  not  been  numerous  in  view  of  the  defen¬ 
dants  efforts  to  comply.”  (R.  453) 
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But  the  Adniinistrator  is  aware  of  this.  He  does  not  crit¬ 
icize  the  present  compliance  or  method  of  compliance  by 
the  Hecht  Company.  Xo  challenge  is  addressed  to  the  find¬ 
ing  that  “no  one  has  suggested  to  the  defendant  how  its 
l)resent  method  of  compliance  can  be  made  bettei-”  (B.  453- 
454).  The  Administrator’s  challenge  is  simply  to  the  find¬ 
ing  of  the  Court  that  this  compliance  will  continue  on  into 
llie  future.  The  Administrator’s  view  of  the  facts  is  stated 
on  page  39  of  the  brief : 

“The  case  presents,  therefore,  the  usual  pattern:  nu¬ 
merous  and  substantial  violations — an  investigation — 
l)rotestations  of  innocence  and  good  faitli — and  a 
])romise  to  obey  in  the  future.” 

That  same  contention  as  to  the  facts  was  advanced  in  the 
(’ourt  below,  in  almost  the  same  words.  The  findings  of  the 
Court  were  to  the  contrary — that  this  is  not  that  sort  of 
case.-^  In  our  view  that  finding  is  not  only  adequately,  but 
ovei’wlielmingly  supi)orted. 

AVe  are  fully  conscious  of  our  limitations  in  attenqfiing 
to  j)ortray  to  this  Court  the  full  eft'ect  of  tlie  trial,  and  the 
impressions  which  it  plainly  made  upon  the  trial  judge.  The 
record  only  partially  reflects  the  com])lete  sincerity  and 
candor  of  the  defendant’s  witnessses,  their  vigorous  at¬ 
tempts  to  be  scrupulously  fair  in  giving  to  the  Court  a  true 
and  complete  picture  of  all  of  the  facts,  and  their  obvious 
attitude  of  cooperation  with  the  Office  of  Price  Administra¬ 
tion  and  all  of  its  policies. 

The  findings  of  the  Court,  however,  do  give  some  of  the 
concrete  manifestations  of  the  defendant’s  attitude.  These 
are  set  out  in  our  statement,  supra,  ])p.  3-12.  The  sup- 
])orting  evidence  to  which  reference  is  also  made  elaborates 
and  illustrates  these  points.  Without  attempting  to  re¬ 
peat  what  has  already  been  stated,  we  may  briefly  recall 
some  of  the  facts,  and  at  the  same  time  correct  some  of  the 
inaccuracies  of  the  Administrator’s  brief. 

21  Tho  docision  of  the  Court  below  squnrely  sustained  the  Third  Defense 
in  tlie  defendant's  answer  (R.  12').  Counsel  for  the  Administrator  do  not 
mention  this  defense  in  their  description  of  the  pleadings  (Brief,  p.  6). 
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As  the  findings  show,  the  Hecht  Company  had  made 
preparations  for  a  system  of  price  control  even  before  the 
General  Maximum  Price  Regulation  was  issued.  One  of 
its  executives  had  studied  and  rei)orted  on  the  Canadian 
price  control  system  (R.  428),  a  Price  Control  Office  had 
been  set  up  in  the  store,  and  had  been  given  not  only  an 
adequate  staff  but  also  an  unlimited  budget.  (Finding  3, 
R.  79-80,  428-429.)  Meetings  of  the  executives  were  held 
in  the  store  on  the  background  and  necessity  of  price  con¬ 
trol  (R.  78-79,  428,  430),  and  on  several  occasions  the  store, 
together  with  its  personnel  and  facilities  were  freely  prof¬ 
fered  and  made  available  to  various  members  of  the  staff 
of  the  Office  of  Price  Administration  for  their  use  as  a  lab¬ 
oratory  or  testing  ground  (Finding  4,  R.  78,  134,  429-4.30). 

When  the  General  Maximum  Price  Regulation  was  is¬ 
sued,  the  Price  Control  Office  of  the  store  immediately  went 
into  action  to  achieve  compliance.  An  advance  copy  of  the 
Regulation  was  secured,  a  meeting  of  the  executives  was 
held  the  same  day,  and  the  adjustments  necessary  to  elim¬ 
inate  any  price  increases  since  ^larch  were  planned  and 
put  into  immediate  operation  (R.  80-82).  Checks  were  in¬ 
stituted  to  be  sure  that  these  steps  were  carried  out  (R.  86- 
88). 

The  time  was  short,  however,  and  the  task  was  huge. 
Under  the  Regulation,  which  was  issued  about  April  28,  all 
of  the  pi'ices  on  the  1,200,000-odd  items  in  the  store  had  to 
be  adjusted  by  May  18,  Also,  by  that  date,  ceiling  prices 
had  to  be  fixed  for  all  cost-of-living  commodities,  of  which 
there  were  many,  and  posted  at  each  point  of  sale.  A  com¬ 
plete  list,  with  appropriate  descriptive  material,  had  to  be 
filed  with  OPA  by  June  1.  A  complete  list  of  all  commodi¬ 
ties  and  their  ceiling  prices  had  to  be  on  file  in  the  store 
by  July  1.  Mr.  Levi,  the  head  of  the  store’s  Price  Control 
Office,  marshalled  practically  the  entire  supervisory  force 
of  the  store  to  do  this  work  (R.  97).  The  primary  respon¬ 
sibility  was  placed  on  the  buyers,  but  the  Price  Control  Of¬ 
fice  and  its  staff,  which  had  already  risen  to  eight  persons, 
helped,  checked,  supervised,  explained,  and  in  general 
strove  to  insure  that  the  buyers  accepted  and  carried  out 
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the  responsibility  thus  put  on  them  (Finding  6,  R.  96-97, 
99).  Numerous  meetings  of  all  of  the  buyers  and  of  groups 
of  the  buyers  were  held  to  instruct  and  educate  them  (R. 
78-79,  SI,  92-94) ;  numerous  bulletins  were  prepared  and 
issued  to  simplify  and  explain  the  language  of  the  Regu¬ 
lation  and  to  detail  the  precise  procedure  to  be  followed 
(R.  18-19,  82,  85-91,  96-99,  104,  108,  109) ;  many  forms  were 
composed  and  mimeographed  to  facilitate  and  coordinate 
the  buyers’  work  (R.  18-19,  86,  90,  99,  104,  108).  Strict  in¬ 
structions  were  issued  to  all  buyers  that  this  OPA  work 
must  take  precedence;  buyers  were  forbidden  even  to  leave 
the  store  on  any  other  work  until  the  OPA  work  had  been 
finished  (R.  97)  and  the  work  was  done,  and  would  have 
been  ready  in  accordance  with  the  original  June  1  schedule 
of  the  Regulation  (R.  91).  Forms  were  filled  out  by  the 
buyers  listing  every  item;  the  information  on  these  forms 
was  typed  into  lists  in  the  Price  Control  Office;  the  typed 
lists  were  returned  to  the  buvers  for  checking  and  thev 
and  their  immediate  supervisors,  the  merchandise  maiir 
agers,  signed  them  and  swore  to  their  accuracy  (R.  96-97). 
Checks  were  made,  too,  by  the  Price  Control  Office  to  the 
extent  that  time  permitted  (R.  116,  120,  125). 

Nor  did  this  work  proceed  without  difficulties.  In  the 
first  place,  the  Regulation  was  extremely  difficult  to  apply 

in  manv  cases.  Counsel  for  the  Price  Administrator  sav 

•  * 

(Br.  p.  38)  that  the  Regulations  *  were  clear,  concise 
and  not  needful  of  interpretation”.  Even  a  glance  at  the 
regulations  will  show  that  they  were  not  clear,  they  were 
not  concise  and  they  needed  a  great  deal  of  interpretation. 
General  Maximum  Price  Regulation  required  the  Hecht 
Company  after  May  18,  1942,  not  to  sell  goods  at  prices 
higher  than  those  obtained  for  the  same  or  similar  articles 
delivered  in  March,  1942.  Thus,  as  to  each  article  in  the 
store  a  determination  had  to  be  made  whether  the  same 
article  had  been  sold  and  delivered  or  offered  for  sale  in 
March  and  at  what  price  or  prices.  In  March,  of  course, 
there  had  been  no  indication  that  regulation  would  later  be 
issued  in  this  form  so  that  no  records  were  kept  in  anticipa¬ 
tion  of  it.  March,  too,  was  a  month  of  bargain  sales  and 
prices  varied  widely  (R.  245). 
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The  Heeht  Company  aUo  had  to  determine  whether  the 
eummodity  on  sale  in  March  was  the  “same”  as  the  one  de¬ 
livered  in  March  or  “similar”  to  one  then  delivered  by 
edher  the  Hecht  Company  or,  if  not  by  it,  by  its  nearest 
competitor,  or  if  it  was  neither  the  same  nor  similar,  what 
commodity  was  most  “comparable”  to  it.  If  the  llecht 
Com])any  had  not  dealt  in  the  same  or  similar  commodities 
in  March,  the  hij^hest  price  had  to  be  determined  by  the 
highest  i)rice  chari*-ed  diirinjx  March  by  the  most  closely 
com])etitive  seller  of  the  same  class  for  the  same  commod¬ 
ity.  In  cases  where  the  same  or  similar  commodities  had 
nOt  been  sold  by  the  Hecht  Company  or  by  its  competitors 
the  maximum  price  had  to  l)e  determined  by  selecting  from 
tlie  same  general  classification  and  ])rice  I'ange  as  the  com¬ 
modity  being  priced  the  comparable  commodity  for  which 
the  Hecht  Company  could  establish  a  March  price  and  of 
which  it  delivered  the  largest  numl)er  of  units  during 
March.  Once  that  had  been  determined,  the  Hecht  Com- 
))any  divided  its  maximum  ])rice  for  that  commodity  by  its 
replacement  cost  of  that  commodity,  multi])lied  the  ])ercen- 
tage  so  obtained  bv  the  cost  to  it  of  the  commoditv  being 
l)riced  and  the  resulting  figure  was  the  maximum  ])rice  of 
the  commodity.-"  (See  General  Price  Regulation  ])rinted 
in  the  Appendix  to  this  brief.) 

A  second  difficultv  was  occasioned  bv  the  fact  that  both 

*  * 

the  Price  Control  Office  and  the  buyers  were  frequently 
obliged  to  deal  with  other  su})plemental  price  regulations 
issued  by  the  Administrator,  dealing  with  specific  types  or 
groups  of  commodities,  each  having  a  pricing  theory  differ¬ 
ent  from  that  of  the  General  Maximum  Price  Regulation 
and  each  also  different  from  the  others  (R.  f)9-105,  108,  116, 
12.")-126,  K^6,  148-lo2,  192-19.3).  The  first  major  su])plemen- 
tal  regulation,  Xo.  142,  Summer  Seasonal  Commodities,  was 
issued  on  May  12  (R.  100)  and  work  on  the  compilation  of 
the  lists  required  under  the  General  Maximum  Price  Regu¬ 
lation  had  to  be  suspended  until  the  store  could  be  brought 

l-2Tlic  (Uffi(*iiItios  involved  in  the  mnttors  investijjrited  in.ny  be  judged  from 
tbe  finding  of  the  Court  thnt — 

“The  eomplexity  of  the  subject  enused  the  investifjators  sent  by  the 
Office  of  Price  .Administration  also  to  make  numerous  mistakes  in  their 
report.”  (R.  4132.) 
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into  compliance  with  Regulation  No.  142  (R.  103).  These 
supplemental  regulations  continued  to  be  issued  throughout 
the  summer  and  fall,  and  up  to  the  time  suit  was  filed ;  each 
of  them  had  to  be  studied  by  the  Price  Control  Office,  an 
analysis  made,  the  buyers  instructed,  the  work  which  was 
i-ec|uired  had  to  be  done,  the  prices  adjusted,  and  the  like. 
The  work,  some  of  which  was  fully  as  difficult  as  that  in¬ 
volved  in  compliance  with  the  General  Maximum  Price  Reg¬ 
ulation,  is  fully  described  in  the  testimony  of  Mr.  Levi  and 
Mr.  Etelson  (R.  90-103,  108,  110,  12o-120,*130,  148-152,  192- 
193).  The  same  was  true  of  the  amendments  which  were 
being  issued  to  the  General  ^laximum  Price  Regulation  it¬ 
self,  which  by  the  time  of  the  trial  numbered  38  (R.  139). 

Moreover,  war  demands  on  store  personnel  had  occurred. 
Mr.  Levi  became  an  officer  in  the  Coast  Guard  (R.  122)  and 
Mr.  Etelson,  who  had  wide  experience  in  the  store  (R.  132- 
134,  433)  and  who  liad  worked  with  .Mr.  Levi  for  a  month 
before  his  departure  (R.  135-130)  became  the  head  of  the 
store’s  Price  Control  Office.  ]\Ir.  Davidow,  the  General 
Merchandise  Manager  who  had  been  active  in  assisting  with 
the  Price  Control  work,  ])ecame  an  officer  in  tlie  Ai’iny  (K. 
134,  428-429).  The  general  personnel  problem  throughout 
the  store  has  been  acute  for  over  a  year  (R.  425-426),  and 
in  spite  of  an  unlimited  budget  and  a  priority  on  new  em- 
])loyees  (R.  425-420),  the  Price  Control  Office  was  never 
able  to  secure  as  many  people  as  Mr.  Levi  and  Mr.  Etel¬ 
son  wanted  (R.  285). 

Finally,  of  course,  the  work  was  continuous  because  the 
store  itself  was  not  static.  Every  new  purchase  of  mer¬ 
chandise  fi'om  A])ril  1  on  had  to  be  separately  i)riced,  l)y 
one  of  the  various  ways  prescribed  in  the  Regulation,  listed, 
posted,  if  it  was  a  cost-of-living  commodity,  and  a  record 
maintained  of  the  manner  in  wffiich  the  price  was  deter¬ 
mined."® 

-•'*  We  do  not  urj;o  that  the  coni])U‘xity  of  the  Rognlations.  or  the  short  time 
allowed  within  whieh  to  do  the  necessary  work,  are  in  themselves  defenses. 
The  complexity  of  the  Regulations,  the  difficulty  of  compliance,  the  necessity 
of  complance  with  other  regulations,  and  the  personnel  problems  .are  merely 
/■(jct.x  to  be  considered  in  connection  with  the  other  evidence  bearing  on  the 
extent  of  the  defendant’s  efforts  to  comply,  as  the  Court’s  Conclusions  of  Law- 
correct  ly  indicate  (R.  454). 


Xotwitlistaiidiiig:  the  care  with  which  preparations  were 
made  and  the  work  was  done,  mistakes  were  made  both 
in  listing  and  in  pricing.  They  are  described  in  Finding  7. 
So  far  as  listing  and  record-keeping  is  concerned,  the 
buyers  in  two  of  the  departments,  for  example,  misunder¬ 
stood  their  obligation,  and  instead  of  listing  separately  the 
same  suit  or  the  same  stockings  from  every  manufacturer 
or  wholesaler,  made  a  list  which  would  be  representative  of 
the  commodities  which  they  sold  (R.  158-159,  181,  215).  The 
same  error  by  these  same  two  buyers  resulted  in  their  omit¬ 
ting  from  their  subsequent  listings  of  new  purchases  those 
which  were  represented  by  the  lists  already  filed  (R.  181- 
182,  215).  In  another  department  the  buyer,  in  the  mis¬ 
taken  belief  that  slippers,  play  shoes  and  rubbers  were  not 
to  be  listed,  omitted  all  such  items  from  the  list  which  he 


fih‘d — a  list  in  all  other  respects  completely  adequate  (R. 
203-205,  209). 

So  far  as  prices  are  concerned,  there  were  also  mistakes. 
The  buyers  in  two  departments  erroneously  believed  that 
they  could  “equalize”  prices,  so  that  they  would  not  be 
selling  two  fully  comparable  commodities  for  different 
})rices  (R.  162,  178,  186-187,  216-219).  Under  the  Regula¬ 
tion,  that  was  erroneous — the  highest  March  delivered  price 
governs  unless  the  items  are  absolutely  identical,  or  nearly 
so.  In  the  furniture  departments,  some  items  were  sold 
over  the  ceiling  prices  due  to  the  fact  that  it  had  not  been 
possible  within  the  time  allowed,  by  the  Regulation,  to  make 
the  elaborate  check  of  the  delivery  dates  which  was  made 
hjr  the  10  OPA  investigators  over  the  six  weeks  of  this 
work  (R.  236-237,  287,  337,  341). 

The  Administrator  assigns  as  error  (Br.  p.  12)  the  fact 
that  the  trial  court  did  not  make  any  finding  with  respect 
to  the  number  of  violations.  It  is  quite  apparent  that  the 
Court  could  not  have  been  expected  to  make  any  finding 
with  respect  to  those  alleged  violations  which  were  in 
dbubt,  either  on  the  facts  or  on  the  interpretation  of  the 
Regulation.  Only  by  deciding  literally  hundreds  of  sep¬ 
arate  issues  could  the  Court  have  come  to  any  conclusion 
as  to  the  total  number  of  instances  in  which,  in  its  opinion, 
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there  had  been  noii-compliance  with  the  Regulations.  Such 
findings  would  have  been  longer  than  the  record  itself. 

But  the  Administrator’s  brief  recognizes  this,  and  Qom- 
plains  only  because  the  Court  did  not  make  findings  with 
respect  RTlhe-  iiuii^er  of  admitted”  violations.  ~Tn  our 
view  the  Court  was  completely  correct-  Tt  was  called  upon, 
as  it  viewed  the  statute,  and  as  we  view  it,  to  determine  the 
likelihood  of  future  violations  by  the  Hecht  Company.  That 
is  not  a  mathematical  matter,  or  anything  like  a  mathemat¬ 
ical  matter.  On  that  issue  the  Court  had  to  take  the  evi¬ 
dence  as  a  whole,  and  it  recognized  that  any  statement  of 
the  number  of  violations  would  be  of  little  significance. 
One  mistaken  interpretation  of  the  regulations  might  mean 
that  a  hundred  items  of  slippers  or  play  shoes  or  rubbers 
were  not  listed.  To  call  that  a  hundred  violations  would 
add  nothing  to  the  case.  One  erroneous  “equalization”  of 
the  price  of  a  pair  of  stockings  would  result  in  a  violation 
every  time  a  pair  of  those  stockings  was  sold.  To  say 
that  500  violations  occurred  because  500  pairs  were  sold 
under  such  circumstances  between  May  and  November 
would  have  been  of  no  value.  The  Court  properly,  in 
Finding  7,  described  the  mistakes  that  had  been  made — and 
there  were  less  than  a  half-dozen  mistakes  which  were  the 
cause  of  almost  all  of  the  violations  of  which  the  Adminis¬ 
trator  complains.  The  Court  stated  the  reasons  for  these 
mistakes  (R.  450-451).  The  Court  found  that  “the  compli¬ 
ance  thus  resulting  has  been  very  substantial.  Violations 
have  occurred,  but  they  have  not  been  numerous  in  view  of 
the  store’s  efforts  to  comply”  (R.  453).  That,  in  our  opin¬ 
ion,  was  a  finding  adequate  for  the  decision  of  the  case,  and 
fully  adequate  for  its  proper  review  by  this  Court.“^ 

The  brief  for  the  Administrator  also  challenges  (p.  39) 
the  method  adopted  by  the  store  in  so  far  as  it  placed  the 
primary  responsibility  on  the  buyers,  i.  e.,  the  heads  of  each 
department  in  the  store  (R.  432-433).  Again,  the  Adminis¬ 
trator  ignores  uncontroverted  findings  (Finding  6)  to  the 


2-«  Lest  the  mathematics  of  the  Administrator  leave  an  erroneous  impression, 
it  should  be  pointed  out  that  in  re8p**ct  of  price  the  amount  improi>erly  col¬ 
lected  was  relatively  minute — between  1/10  and  1/2  of  1  per  cent  of  the  total 
sales  in  six  departments,  and  nothing  at  all  in  the  se\'enth  (R.  400-402). 
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effect  that  no  other  coui'se  was  possible,  since  no  one  else 
had,  or  could  have  acquired  in  the  time  allowed,  a  familiar¬ 
ity  with  the  million-odd  items  of  merchandise  in  the  Hecht 
C’ompany  which  would  have  been  adequate  to  determine 
what  items  had  been  sold  and  delivered  or  offered  for  sale 
hi  March,  the  prices  charged,  the  manufacturers  from 
whom  the  items  were  purchased,  the  identity,  similarity  or 
comparability  which  they  bore  to  the  other  items  in  the  de¬ 
partment,  and  the  like  (*R.  98-99,  145-146,  432).  We  recog¬ 
nize,  of  course,  that  the  possibility  of  error  was  present. 
Buyers  do  keep  records,  do  price  merchandise,  and  the 
like,  but  their  training  is  not  that  of  a  lawyer  or  an  ac¬ 
countant  or  a  statistician.  The  interpretation  and  applica¬ 
tion  of  a  new  and  wholly  unfamiliar  regulation  was  a  task 
in  which,  even  when  they  were  told  that  if  they  had  any 
doubt  to  seek  assistance  (R.  82,  93,  105-106),  they  would 
still  make  some  mistakes.  That  was  precisely  the  reason 
why  the  Price  Control  Office  in  the  store  was  established — 
to  guide,  instruct,  supervise,  check  and  work  with  the 
buyers  so  far  as  possible  (Finding  6). 

One  criticism  of  the  system,  however,  is  wholly  unwar- 
7-anted — that  the  buyers  would  violate  the  Regulations  from 
mercenary  motives  (Br.  p.  39).  The  buyers  are  paid  par¬ 
tially  on  an  incentive  basis,  as  is  ever\’one  in  the  store,  but 
the  testimony  is  uncontradicted  that  the  incentive  is  based 
almost  entirely  on  increases  in  volume,  and  that  such  in¬ 
creases  come  from  decreasing,  not  increasing  prices  (R. 
403).  Indeed,  the  buyers’  contracts  contain  a  clause  pro¬ 
tecting  the  store  against  the  buyers’  fixing  the  price  too 
low  (R.  402).  The  charge  that  the  buyers  would  deliber¬ 
ately  place  their  self-interest  above  the  requirements  of  the 
Regulations  and  the  specific  and  repeated  instructions  of 
the  store  is  not  only  grossly  unfair  to  them,  but  also  di¬ 
rectly  contrary  to  the  uncontradicted  facts. 

Prompt,  vigorous  and  effective  steps  were  taken  to  make 
sure  that  none  of  the  errors  which  were  revealed  by  the  in¬ 
vestigation  could  happen  again  (Finding  9).  A  complete 
re-listing  of  all  items  was  made  to  correct  all  of  the  omis¬ 
sions,  not  in  just  the  departments  investigated,  but  in  all 
departments  (R.  285-286).  We  should,  in  all  fairness,  add 


that  the  Jnve^ligatioii  iiaa..beeii  of  tremendous  assistanc_e_ 
to  the  store,  both  in  perfecting  its  system,  in  discovering 
and  correctm^r  'unsu^ecieT  weaknesses,  and  iji  fitmllj’. 'de¬ 
termining  beyond  doubt  a  large  nuinber  of  ceiling  prices 
(R.  437).  *“  *  ' 

But  the  brief  for  the  Administrator  (p.  38)  seeks  to  give 
tlie  impression  that  nothing  had  been  done  to  correct  mis¬ 
takes  or  to  improve  the  store’s  compliance  i)rior  to  the  in¬ 
vestigation.  Quite  the  contrary  is  true.  Both  Mr,  Levi  and 
Mr.  Etelson  testified  that  they  had  found  mistakes,  and  cor¬ 
rected  them  as  soon  as  they  found  them,  throughout  the  en¬ 
tire  j)eriod  (R.  120,  120,  128).  The  policy  before  the  investi¬ 
gation  was  the  same  as  it  was  later — correct  mistakes  as 
soon  as  they  were  di.'^covered,  imi)rove  the  system  so  that  they 
could  not  recur,  and  strive  constantly  for  better  compliance 
in  every  way.  The  present  system,  as  the  (’ourt  found,  is 
good  (Findings  9,  12),  and  those  findings  have  not  been 
challenged. 

One  final  matter  may  be  worthy  of  brief  mention.  The 
Administrator’s  brief  suggests  as  a  reason  why  an  injunc¬ 
tion  is  necessary  that  the  Hecht  Company  is  spending  over 
$800  per  week  in  salaries  for  the  staff  of  its  Price  Control 
Office  who  work  solely  on  this  work.  (Finding  9.)  This,  the 
Administrator  says,  warrants  an  injunction  because  it  is 
so  large  an  amount  that  the  store  will  be  tempted  to  relax 
its  efforts  (Br.  p.  40).  That  is  indeed  a  vicious  circle.  One 
who  is  unwilling  to  cooperate  with  the  Administrator  is 
subject  to  injunction  because  he  is  doing  so  little,  but  one 
who  is  willing  to  cooperate  to  the  limit  is  also  subject  to 
injunction  because  he  is  doing  so  much.  We  are  confident 
that  this  Court  will  sanction  no  such  result."' 

2'' One  other  matter  whieli  is  mentioned  in  the  .Administrator’s  brief  should 
be  noted.  He  states  (p.  12)  that  certain  testimony  offered  in  rebuttal  was 
excluded  but  does  not  explain  why  it  was  excluded.  It  was  stipulated  in  the 
pre  trial  proceedinfjs  that  the  d<'fendant  would  be  given  a  list  of  all  the  al¬ 
leged  violations  as  to  which  the  plaintiff  would  offer  evidence  (R.  13).  The 
plaintiff,  however,  called  a  witness  who  started  to  testify  concerning  the  al 
leged  \-iolation  not  on  the  list  (R.  440).  The  Court  correctly  excluded  this 
testimony  saying: 

“Obviously  they  have  not  been  informed  of  this  and  they  have  had  no 

opportunity  to  make  any  investigation  of  the  facts”  (R.  441). 

No  error  is  alleged  as  to  this  exclusion  in  the  “Statement  of  Points”  (Brief, 
p.  12),  and  it  is  not  clear  why  the  matter  is  mentioned  in  the  brief.  The 
Court ’s  ruling  was  clearly  correct. 
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Conclusion. 

In  conclusion,  we  should  make  one  matter  clear.  The 
Hecht  Company  has  no  quarrel  with  OPA.  Nothing  we 
have  said  with  respect  to  the  difficulties  of  compliance,  the 
myriad  of  regulations,  the  complexity  of  their  terms,  and 
the  like,  is  meant  as  a  criticism.  The  store  has  always 
cooperated  with  the  OPA  in  the  past,  it  cooperated  will¬ 
ingly  in  the  investigation  which  preceded  this  trial  (R. 
18-20),  and  it  fully  intends  to  cooperate  with  OPA  in  the 
future  (R.  437).  We  appreciate,  as  everyone  should,  that 
emergency  price  control  in  a  country  the  size  of  the  United 
States  is  a  difficult  job  at  best,  and  one  which  cannot  be 
accomplished  without  effort  by  retailers,  wholesalers,  con¬ 
sumers,  and  OPA  alike.  Regulations  must  be  complex,  and 
changes  must  be  made  as  experience  warrants. 

As  we  said  in  the  Court  below,  and  as  we  say  here  in 
all  sincerity,  the  only  issue  between  the  Administrator  and 
the  Hecht  Company  is  whether  an  injunction  should  issue 
in  this  case.  On  all  other  issues,  the  Hecht  Company  sees 
eye  to  eye  with  the  Administrator  in  the  goal  to  be 
achieved,  and  is  willing  now,  as  it  has  always  been  willing, 
to  make  an  all-out  effort  to  achieve  it.  We  do  say,  though, 
that  undei-  those  circumstances,  the  reputation  of  the  Hecht 
Company  should  not  unjustly  be  injured  by  the  issuance  of 
an  injunction,  and,  as  the  Seventh  Circuit  Court  of  Appeals 
has  said,  the  company 

“should  not  be  harassed  by  the  process  of  a  court 
of  equity  coercing  them  to  do  what  they  are  willing  to 
do  and  {rviiur  to  do  voluntarilv.” 

Wallhig  V.  T.  Buettncr  Co.,  supra. 

The  judgment  of  the  Court  below  should  therefore  be 
affirmed. 

Respectfully  submitted, 

I  Spencer  Gordon, 

I  Charles  A.  Hoesky, 

I  Amy  Ruth  Mahin, 

Attorneys  for  The  Hecht 

Covington,  Burling,  Rublee,  Company,  Appellee. 

Acheson  &  Shore, 

Washington,  D.  C. 
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APPENDIX 

TO  BRIEF  OF  THE  HECHT  COMPANY, 
APPELLEE. 


[ 

f  Statute  and  Regulation  Involved. 

Emergency  Price  Control  Act  of  1942.  (Act  of  January  30, 

i  1942,  c.  26,  56  Stat.  2.3,  .50  USCA  Sec.  901). 

I 

‘  PROHIBITIONS. 

Sec.  4.  (a)  It  shall  be  unlawful,  regardless  of  any  contract, 
i  agreement,  lease,  or  other  obligation  heretofore  or  here¬ 
after  entered  into,  for  any  person  to  sell  or  deliver  any 
>  '  commodity,  in  the  course  of  trade  or  business  to  buy  or 
receive  any  commodity,  or  to  demand  or  receive  any  rent  for 
'  any  defense-area  housing  accommodations,  or  otherwise  to 
do  or  omit  to  do  any  act,  in  violation  of  any  regulation  or 
order  under  section  2,  or  of  any  price  schedule  effective  in 
accordance  with  the  provisions  of  section  206,  or  of  any 
regulation,  order,  or  requirement  under  section  202  (b)  or 
section  205  (f),  or  to  offer,  solicit,  attempt,  or  agree  to  do 
anv  of  the  foregoing. 

ENFORCEMENT. 

Sec.  205.  (a)  Whenever  in  the  jud,gment  of  the  Adminis- 
'  '  trator  any  person  has  engaged  or  is  about  to  engage  in  any 
acts  or  practices  which  constitute  or  will  constitute  a  \dola- 
*  tion  of  any  provision  of  section  4  of  this  Act,  he  may  make 
application  to  the  appropriate  court  for  an  order  enjoining 
such  acts  or  practices,  or  for  an  order  enforcing  compliance 
L  with  such  provision,  and  upon  a  showing  by  the  Administra¬ 
tor  that  such  person  has  engaged  or  is  about  to  engage  in 
any  such  acts  or  practices  a  permanent  or  temporary  in- 
'  junction,  restraining  order,  or  other  order  shall  be  granted 
without  bond. 

i 


II 


(b)  Any  person  wlio  willfully  violates  any  provision  of 
sebtion  4  of  this  Act,  and  any  person  who  makes  any  state¬ 
ment  or  entry  false  in  any  material  respect  in  any  document 
or  report  required  to  be  kept  or  filed  under  section  2  or 
section  202,  shall,  upon  conviction  thereof,  be  subject  to  a 
fine  of  not  more  than  $5,000,  or  to  imprisonment  for  not 
more  than  two  years  in  the  case  of  a  violation  of  section 
4  (c)  and  for  not  more  than  one  year  in  all  other  cases,  or  to 
both  such  fine  and  imprisonment.  *  *  • 

(e)  If  any  person  selling  a  commodity  violates  a  regula¬ 
tion,  order,  or  price  schedule  prescribing  a  maximum  price 
or  maximum  prices,  the  y)erson  who  buys  such  commodity 
for  use  or  consumption  other  than  in  the  course  of  trade  or 
business  may  bring  an  action  either  for  $50  or  for  treble 
the  amount  by  which  the  consideration  exceeded  the  ay>- 
plicable  maximum  price,  whichever  is  the  greater,  plus 
reasonable  attorney’s  fees  and  costs  as  determined  by  the 
court.  *  *  * 


General  Maximum  Price  Regulation. 


(Federal  Kegister,  Thursday,  April  oU,  1942,  7  Fed.  Reg. 

3153). 


Maximum  Prices. 


1499.1  Prohibition  against  dealing  in  commodities  or 
services  above  maximum  prices.  On  and  after  the  effective 
date  of  this  General  Maximum  Price  Regulation,  regardless 
of  any  contract  or  other  obligation: 

(a)  No  person  shall  sell  or  deliver  any  commodity,  and 
no  person  shall  sell  or  supply  any  service,  at  a  y)rice  higher 
than  the  maximum  price  permitted  by  this  General  Maxi¬ 
mum  Price  Regulation ;  and 

(b)  No  person  in  the  course  of  trade  or  business  shall  buy 
or  receive  any  commodity  or  service  at  a  price  higher  than 
the  maximum  price  permitted  by  this  General  Maximum 
Price  Regulation. 


Ill 


§  1499.2  Maximum  prices  for  commodities  and  services: 
Gcxicral  provisions.  Excej)!  as  otherwise  provided  in  this 
General  Maximum  Price  Regulation,  the  seller's  maximum 
price  for  any  commodity  or  service  shall  be: 

(a)  In  those  cases  in  which  the  seller  dealt  in  the  same  or 
similar  commodities  or  services  during  March  1942: 

The  highest  price  charged  by  the  seller  during  sucli 
month — 

(1)  For  the  same  commodity  or  service;  or 

(2)  If  no  charge  was  made  for  the  same  commodity  or 
service,  for  the  similar  commodity  or  service,  most  nearly 
like  it ;  or 

(b)  In  those  cases  in  which  the  seller  did  not  deal  in  the 
same  or  similar  commodities  or  services  during  March 
1942: 

The  highest  price  charged  during  such  month  by  the 
most  closely  competitive  seller  of  the  same  class — 

(1)  For  the  same  commodity  or  service;  or 

(2)  If  no  charge  was  made  for  the  same  commodity  or 
service,  for  the  similar  commodity  or  service  most  nearly 
like  it. 

“Highest  Price  Charged  During  March  1942” 

For  the  purposes  of  this  General  Maximum  Price  Regu¬ 
lation,  the  highest  price  charged  by  a  seller  “during  March 
1942”  shall  be: 

(a)  The  highest  price  which  the  seller  charged  for  a 
commodity  delivered  or  service  supplied  by  him  during 
March  1942 ;  or 

(b)  If  the  seller  made  no  such  delivery  or  supplied  no 
such  service  during  March  1942  his  highest  offering  price 
for  delivery  or  supply  during  that  month. 

Xo  seller  shall  change  his  customary  allowances,  discounts 
or  other  price  differentials  unless  such  change  results  in  a 


lower  price.  The  “highest  price  charged”  shall  be  a  price 
charged  during  March  1942  to  a  purchaser  of  the  same  class. 
But  if  during  March  1942  a  seller  (1)  had  an  established 
practice  of  making  allowances,  discounts  or  price  differen¬ 
tials  to  different  classes  of  purchasers,  and  (2)  raised  his 
general  level  of  prices,  but  thereafter  during  March  1942 
made  no  delivery  to  any  purchaser  of  a  particular  class  he 
shall,  for  that  particular  class  of  purchaser  calculate  the 
highest  price  charged  by  taking  the  highest  price  charged 
during  March  1942  to  a  purchaser  of  another  class  and  then 
adjusting  such  price  to  reflect  his  established  allo'wances, 
discounts  and  price  differentials.  No  seller  shall  require 
any  purchaser,  and  no  purchaser  shall  be  permitted,  to  pay 
a  larger  proportion  of  transportation  costs  incurred  in  the 
delivery  or  supply  of  any  commodity  or  service,  than  the 
seller  required  purchasers  of  the  same  class  to  pay  during 
March  1942  on  deliveries  or  supplies  of  the  same  or  similar 
types  of  commodities  or  services. 

“Similar  Commodities  or  Services” 

One  commodity  shall  be  deemed  “similar”  to  another 
commodity,  if  the  first  has  the  same  use  as  the  second,  af¬ 
fords  the  purchaser  faii-ly  equivalent  serviceability,  and  be¬ 
longs  to  a  type  which  would  ordinarily  be  sold  in  the  same 
price  line.  Tn  determining  the  similarity  of  such  commodi¬ 
ties,  differences  merely  in  style  or  design  which  do  not 
substantially  affect  use,  or  serviceability,  or  the  price  line 
in  which  such  commodities  would  ordinarily  have  been  sold, 
shall  not  be  taken  into  account.  One  service  shall  be  deemed 
“similar”  to  another  service  if  the  first  has  the  same  use 
and  purpose  as  the  second  and  belongs  to  a  type  which 
would  ordinarily  be  sold  for  the  same  or  substantially  the 
same  price. 

§  1499.3  Maxhnum  prices  for  commodities  which  cannot 
he  priced  under  §  1499.2.  The  seller’s  maximum  price  for 
a  commodity  which  cannot  be  priced  under  §  1499.2  of  this 
General  Maximum  Price  Regulation  shall  be  a  maximum 
price  in  line  with  the  level  of  maximum  prices  established 
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by  this  General  Maximum  Price  Regulation.  Such  price 
shall  be  determined  by  the  seller  in  accordance  with  the 
following  procedures : 

(a)  Sales  at  wholesale  or  retail.  In  the  case  of  a  sale 
at  wholesale  or  retail,  the  seller  (1)  shall  select  from  the 
same  general  classification  and  price  range  as  the  commod¬ 
ity  being  priced  under  this  section,  the  comparable  com¬ 
modity  for  which  a  maximum  price  is  established  under  ^ 
1499.2  of  this  General  Maximum  Price  Regulation  and  of 
which  the  seller  delivered  the  largest  number  of  units  dur¬ 
ing  March  1942;  (2)  shall  divide  his  maximum  price  for 
that  commodity  by  his  replacement  cost  of  that  commodity ; 
and  (3)  shall  multiply  the  percentage  so  obtained  by  the 
cost  to  him  of  the  commodity  being  priced  under  this  para¬ 
graph.  The  resulting  figure  shall  be  the  maximum  price  of 
the  commodity  being  priced.  Within  ten  days  after  de¬ 
termining  such  maximum  price  under  this  paragraph,  the 
seller  shall  report  such  price  to  the  appropriate  field  office 
of  Price  Administration  upon  a  form,  duly  filled  out  and 
signed  under  oath  of  affirmation,  copies  from  the  form  con¬ 
tained  in  §  1499.24,  Appendix  A,  of  this  General  Maximum 
Price  Regulation.  The  price  so  reported  shall  be  subject  to 
adjustment  at  any  time  by  the  Office  of  Price  Administra¬ 
tion. 

(b)  Sales  other  thayi  at  ivholesale  or  retail.  •  •  • 

Records 

^  1499.11  Base-period  records.  Every  person  selling 
commodities  or  services  for  which,  upon  sale  by  that  person, 
maximum  prices  are  established  by  this  General  Maximum 
Price  Regulation,  shall: 

(a)  Preserve  for  examination  by  the  Office  of  Price 
Administration  all  his  existing  records  relating  to  the  prices 
which  he  charged  for  such  of  those  commodities  or  services 
as  he  delivered  or  supplied  during  March  1942,  and  his 
offering  prices  for  delivery  or  supply  of  such  commodities 
or  services  during  such  month ;  and 
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(b)  Prepare,  ou  or  before  July  1,  1942,  on  the  basis  of  all 
available  information  and  records,  and  thereafter  keep  for 
examination  by  any  person  during  ordinary  business  hours, 
a  statement  showing : 

(1)  The  highest  prices  which  he  charged  for  such  of 
those  commodities  or  services  as  he  delivered  or  supplied 
dufing  March  1942  and  his  offering  ]H-ices  for  delivery  or 
sup}>ly  of  such  commodities  or  services  during  such  month, 
together  with  an  appropriate  description  or  ideiititication 
of  each  such  commodity  or  service ;  and 

(2)  All  his  customary  allowances,  discounts,  and  other 
l)rice  differentials. 

Any  })erson,  other  than  a  person  selling  at  retail,  who 
c-iaims  that  substantial  injury  would  result  to  him  from 
making  such  statement  available  to  any  other  person,  may 
lile  it  with  the  appropriate  held  office  of  the  Office  of  Price 
Administration.  The  information  contained  in  such  state¬ 
ment  will  not  be  published  or  disclosed  unless  it  is  deter¬ 
mined  that  the  ■withholding  of  such  information  is  contrary 
to  the  purposes  of  this  General  Maximum  Price  Regulation. 

vj  1499.12.  Current  records.  Every  person  selling  com¬ 
modities  or  services  for  which,  upon  sale  by  that  person, 
maximum  prices  are  established  by  this  General  Maximum 
i'rice  Regulation  shall  keep,  and  make  available  for  exam¬ 
ination  by  the  Office  of  Price  Administration,  records  of  the 
same  kind  as  he  has  customarily  kept,  relating  to  the  prices 
which  he  charged  for  such  of  those  commodities  or  services 
as  he  sold  after  the  effective  date  of  this  General  Maximum 
Price  Regulation;  and,  in  addition,  records  showing,  as 
precisely  as  possible,  the  basis  upon  which  he  determined 
maximum  prices  for  those  commodities  or  services. 

1499.13  Maximum  prices  of  cost-of-living  commodities: 
statement,  marking  or  posting.  For  the  purposes  of  this 
section,  a  cost-of-living  commodity  is  any  commodity  desig¬ 
nated  as  such  by  the  Price  Administrator.  A  list  of  the 
classes  of  commodities  so  designated  appears  in  ^  1499.25, 
Appendix  B,  of  this  General  Maximum  Price  Regulation. 


VII 


(a)  On  and  after  May  18,  1942,  ev’ery  person  offering  to 
sell  a  cost-of-living  commodity  at  retail  shall  mark  the 
maximum  price  of  such  commodity  in  a  manner  plainly 
visible  to,  and  understandable  by,  the  purchasing  public. 
The  maximum  price  may  be  marked  on  the  commodity  it¬ 
self  or  on  the  shelf,  bin,  rack,  or  other  holder  or  container 
upon  or  in  which  the  commodity  is  kept,  or  it  may  be  posted 
at  the  place  in  the  business  establishment  where  the  com¬ 
modity  is  offered  for  sale.  The  maximum  price  shall  be 

stated  as  follows:  “Ceiling  Price  $ _ or  “Our 

Ceiling  $ - ”  Any  person  choosing  to  post  by 

price-lines  the  maximum  prices  of  commodities  in  the 
classifications  marked  by  asterisks  in  §  1500.25,  Appendix  B, 
shall  post  the  maximum  price  by  price-line  at  the  place  in 
the  business  establishment  where  the  commodities  in  such 
price-line  are  offered  for  sale,  and,  in  addition,  shall  mark 
the  selling  price  of  each  such  commodity  on  the  commodity 
itself. 

(b)  On  or  before  June  1,  1942,  every  person  offering  to 
sell  cost-of-living  commodities  at  retail  shall  file  with  the 
appropriate  War  Price  and  Rationing  Board  of  the  Office  of 
Price  Administration  a  statement  showing  his  maximum 
price  for  each  such  commodity,  together  with  an  appropri¬ 
ate  description  or  identification  of  it.  Such  statement  shall 
be  kept  up  to  date  by  such  person  by  filing  on  the  first  day  of 
every  succeeding  month  a  statement  of  his  maximum  price 
for  any  cost-of-living  commodity  newly  offered  for  sale 
during  the  previous  month,  together  with  an  appropriate  de¬ 
scription  or  identification  of  the  commodity. 


